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PREFACE; 


The late Di Bioom published the fiibt edition of this book 
Hi 1845 and foui subsequent editions m 1848, 1858, 1864 
and 1870 Trom the first it recognised as a masterl} 
exposition of the piiiiciples upon which our common law 
is based, and, moie especially in the Colonies and in the 
United States, it had become something in the nature of a 
legal classic long befoie the death of Di Broom m 1882 
Further editions were bi ought out in 1884 by Mr 
Herbert F Manisty and Mi Charles Cagney, in 1900 bj 
Mr Herbert F Manish and Mr Herbeit Chitty, and in 
1911 by Mr Joseph Geiald Pease and Mr Herbert Chitty 
These editors all took the view that no alteration except 
such as was inevitable should be made in the text as it had 
last left the hands of Dr Broom 

The present editor has acted on the same view Only 
such alterations as legislation and ]udicial decisions since 
1911 have made necessaiy will be found All the charac- 
teiistic peculiaiitics of the original work remain The 
readei will still find the italics with which Dr Broom 
sought to fix the attention of the possibly inattentive 
student, the curious -valedictorv paragiaph with which he 
concluded the text, and even the Finis C^ohonat Opus 
which he wrote at the end of his index 

Between four and five hundred new cases have been 
noted The Table of Cases is, however, increased to a much 
greater extent than would have been caused by the mere 
insertion of these additional cases Dr Broom, following 
the old fashion, very frequently gave merely a reference 
to a report without giving the name of the case in question 
and the cases to which he referred in this manner were 
necessarily absent from his Table of Cases In this edition 
the rule has been to give in every instance the name of the 
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case as well as the reference to the report and this has 
much increased the length of the Table of Cases 

A number of errors which, during the course of succes- 
sive editions, had crept into the notes, ha\e been eliminated, 
and it is hoped that very few fresh errors have taken their 
place 

The manuscript of this edition left the editor’s hands 
last November only a few cases decided since then have 
been noted 

The editor feels it only right to express his sense of the 
care and intelligence with which the proofs have been read 
by the proof-readers of the Eastern Press, Limited 
The preface to the first edition is reprinted below 


April, 1924 


W J B. 
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PREFACE TO THE FIRST EDITION. 


I\ the Legal Science, peihaps more frequently than m any 
other, reference must be made to first principles Indeed, a 
very limited acquaintance with the earlier Reports will show 
the importance which was attached to the acknowledged 
Maxims of the Law, in periods when civilization and refine 
ment had made comparatnely little progress In the ruder 
ages, without doubt, the great majonty of questions respecting 
the rights, remedies, and liabilities of private mdniduals were 
determined by m immediate reference to such Maxims, many 
of which obtained in the Roman Law, and are so mamfestlv 
founded m reason, public convenience, and necessity, as to 
find a place in the code of eveiy civilized nation In more 
modem times, the increase of commerce, and of national and 
social intercourse, has occisioned a corresponding increase in 
the sources of litigation, and has introduced many subtleties 
and nice distinctions, lioth in legal reasoning and in the applica- 
tion of legal principles, which were formerly unknown This 
change, however, so far from diminishing the value of simple 
fundamental rules, has rendered an accurate acquaintance 
with them the more necessary, in order that they may be 
either directly applied, or qualified, or hmited, according to 
the exigencies of the particular case, and the novelty of the 
circumstances which present themselves If, then, it be true, 
that a knowledge of first principles is at least as essential in 
Law as in other sciences, certainly in none is a knowledge of 
those principles, unaccompanied by a sufficient investigation 
of their bearing and practical apphcation, more likely to lead 
into grievous error In the present Work I have endeavoured, 
not only to point out the most important Legal Maxims, but 
also to explain and illustrate their meaning, to show the 
vanous exceptions to the rules which they enunciate, and the 
qualifications which must be borne in mind when they are 
applied I have devoted considerable time, and much labour, 
to consulting the Reports, both ancient and modem, and also 
the standard Treatises on leading branches of the Law, in 
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order to ascertain what Maxims are of most practical import- 
ance, and most frequently cited, commented on, and applied 
I have likewise repeatedly referred to the various Collections 
of Maxims which have heretofore been published, and have 
freely availed myself of such portions of them as seemed to 
possess any value or interest at the present da\ I venture, 
therefore, to hope, that ver\ few Maxims ha\e been omitted 
which ought to have found place in a work like that now 
submitted to the Profession In illustrating each Rule, those 
Cases have in general been preferred as examples in which 
the particular Maxim has either been cited, or directly stated 
to apply It has, however, been necessary to refer to manv 
other mstances in which no such specific reference has been 
made, but which seem clearlj to fall within the principle of 
the Rule , and whenever this has been done, sufficient authori 
ties have, it is hoped, been appended, to enable the reader, 
without very laborious research, to decide for himself whether 
the application suggested has been correctly made, or not In 
arranging the Maxims which have been selected as above 
mentioned, the system of Classification has, after due reflection, 
been adopted first, because this arrangement appeared better 
calculated to render the Work, to some extent, interesting as 
a treatise exhibiting briefly the most important Rules of Law, 
and not merely useful as a book of casual reference, and, 
secondly, because by this method alone can the intimate 
connection which exists between Maxims appertaining to the 
same class be directly brought under notice and appreciated 
It was thought better, therefore, to incur the risk of occasional 
false or defective classification, than to purMie the easier 
course of alphabetical arrangement An Alphabetical List has, 
however, been appended, so that immediate reference mav be 
made to any required Maxim The plan actualH adopted may 
be thus stated — I have, in the first Two Chapters, very brieflv 
treated of Maxims which relate to Constitutional Principles, 
and the mode in which the Laws are administered These, on 
account of their comprehensive character, have been placed 
first in order, and have been bnefly considered, because they 
are so very generally known, and so easily comprehended 
After these are placed certam Maxims which are rather deduc- 
tions of reason than Rules of Law, and consequently admit of 
illustration only Chapter IV comprises a few pnnciples 
which may be considered as fundamental, and not referable 
exclusively to any of the subjects subsequently noticed, and 
which follow thus Maxims relating to Property, Marriage, 
and Descent, the Interpretation of Written Instruments in 
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general, Contracts, and Evidence Of these latter subjects, 
the Construction of Written Instruments, and the Admissibihty 
of evidence to explain them, and also those Maxims which 
embody the Law of Contracts, have been thought the most 
practically important, and have therefore been noticed at the 
greatest length The vast extent of these subjects has 
undoubtedly rendered the work of selection and compression 
one of considerable labour, and it is feared that many useful 
applications of the Maxims selected have been omitted, and 
that some errors have escaped detection It must be remarked, 
however, that, even had the bulk of this Volume been 
materially increased, many important branches of Law to 
which the Maxims apply must necessarily have been dis- 
missed with very slight notice, and it is believed that the 
reader will not expect to find, m a Work on Legal Maxims, 
subjects considered in detail, of which each presents sufficient 
materials for a separate Treatise One question which may 
naturallv suggest itself remains to be answered For what 
class of leaders is a Work like the piesent intended^ I would 
reply, that it is intended not only for the use of students 
purposing to practice at the Bar, or as attorneys, but also 
for the occasional reference of the practising barrister, who 
may be desirous of appl;} mg a Legal Maxim to the case before 
him, and who will therefore search foi similar, or, at all 
events, analogous cases, m which the same principle has been 
held applicible and decisive The frequency with which 
Maxims m not only leferrecl to bj the Bench, but cited and 
relied upon by Counsel in their aiguments, the importance 
which has, in nianv decided cases, been attached to them, 
the caution which is always exercised m applying, and the 
subtlety and ingenuitv which have been displayed m dis- 
tinguishing between them, seem to affoid reasonable grounds 
for hoping that the mere Selection of Maxims here given may 
prove useful to the Profession, and that the examples 
adduced, and the authorities referred to by w ay of illustration, 
qualification, oi exception, may, m some limited degree, add 
to their utility 

****** 

HERBERT BROOM 

Temple, 

January 30/A, 1845 
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potiorcs sunt liis quae ipsas prse 
cesscrunt 17 n (jj) 

Constructio legis non facit m 
juriam 384 

Consuetude) ex certa ciusa latiuua 
bill UBitatd privat conimunem 
legem 693 

Consuetudo loci est observanda 593 

Consuetudo manerii et loci obser 
vanda est (Branch M 28) 

Consuetudo neque mjuria orin 
neque tolli potest (L 340) 

Consuetudo regni Anglise est lex 
Angliffi (Jenk Cent 119) 

Consuetudo semel reprobate non 
potest anipliUB mduci (G 53) 
Conteraporanei expositio est op 


tima et fortissima in lege 440 
Contra negantem prmcipia non est 
disputandum (G 57) 

Contra non valentem agere nulla 
currit priescriptio 676 

Conventio privatorum non potest 
publico juri derogare (W 201) 
Copulatio verborum indicat accep 
tationem in eodem sensu 373 

Corporalis injuria non recipit 
sestimationem do future 197 

Cmcunque aliquis quid concedit, 
concedere vidctur et id sine quo 
res ipsa esse non potuit 307 

Cmlibet m aua arte perito est 
credendum 602 

Cui licet quod majus non debet 
quod minus est non licere 121 

Cujus est dare ejus est disponere 299 
CujUB est mstituere ejus est 
abrogare 564 

CujUB est solum, ejus est usque 
ad coslum 260 



XTl 


LIST OF LEG4L 1UXI1C8 


Culpa caret, qui ecit, sed prohibeie 
non potest (D 50, 17, 50) 

Culpa est immiscere se rei ad se 
non pertmenti (D 50, 17, 86) 

C um duo inter se pugnantia repe 
nontur in testamento, ultimum 
ratum est 

Cum in testaniento ambigue aut 
etiam perperam scriptum est, 
benigne mterpretaii et secundum 
id quod credibile est cogitatum 
credendum est 

Cum par delictum est duorum 
semper oneratur petitor 
Cum prmcipalis causa non con 
sistit, ne ea quidem qua? 
sequuntur, locum habent (D 50, 
17, 129, § 1) 

Cuna parliament! suis propnis 
legibus subsistit 
Cursus curiflB cat lex curiao 


Damnum is dat qui jubet dare 
Damnum ^entire non videtur qui 
sibi damnum dedit 188 n (i) 

Damnum sentit dommus 507 

Damnum sane injuria esse potest 
(H 12) 133 

Debile fundamentum fallit opus 125 
Debita sequuntur personam debi 
tons (H 18) 

Debitor non prsssumitur donaie (c) 

(H 13) 

Debitorum pactionibus creditorum 
petitio nec tolli nec minui potest 461 
Debitum et contractus sunt nullius 
loci (d) (7 Rep 61) 

Deficiente uno non potest esse 
beret (G 77) 

De fide et officio judicis non reci 
pitur qusBstio, sed de scientia 
Bive sit error juris eive facti 61 

De gratia speciali certa scientia, 
et mero motu , tabs clausula non 
valet in his in quibus prsssumi 
tur prmcipem esse ignorantem 
(1 Rep 58) 35 

Delegate potestas non potest dele 
gan 542 

Delegatus non potest delegare 543 

Delicatus debitor est odiosus in 
lege (2 Bulstr 148) 

De minimis non curat lex 102, 113 


PAGE 


371 

361 

361 


61 

94 
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De non apparentibus, et non exis 
I tentibus, eadem est ratio 112 

Derivativa potestas non potest esse 
major pnmitiva (W ^) 

Deus solus h»redem facere potest, 
non homo 880 

Dies dommicuB non est jundicus 18 
Discretio est discemere per legem 
quid Bit justum 

Divmatio, non mterpretatio est, 
qusB omnmo lecedit a litera 
(Bac Max reg 3) 

Dolo malo pactum se non servabit 473 
Dolosus versatur m generahbus 203- 
Dolus circuitu non purgatur 160 

Dominium non potest esse in pen 
1 denti (H 39) 

Domus Bua cuique est tutissimum 
refugmm 2o3 

Dona clandestina sunt semper 
suspiciosa 203 

Donari \idetur, quod nullo jure 
cogente conceditur (D 50, 17, 

82) 

Donatio non preesumitur (Jenk 
Cent 109) 

Donatio perficitur posBcssione acci 
pientis (Jenk Cent 109) 

Duo non possunt m solido unam 
rein possidere 301 n (j/) 


Eadbm mens prcesuimtui regie 
quae est juris, et quae tsse debet, 
prflBsertim m dubiis 35 

Ea quBB commend indi causa m 
venditionibus dicuntur, si palam 
appareant, venditorenf non 
obligant 511 

Ea qu» raro accidunt non temere 
in agendis negotiis computantui 
(D 50, 17 , 64) 

Eoclesia ecclesias detimas sohcre 
non debet (Cro El 479) 

Eccleaia melioraii non detenorari 
potest (e) 

El qui affirmat, non ei qui negat, 


mcumbit probatio 218 

Ejus est interpretan cujus est 
oondere 104 

Ejus nulla culpa est cui paiere ^ 
necesse sit 9 

Electio semel facta non patitur 
legresBum 483 


(e) See Kipptn V DarUjf 3 Macq 208 

(d) See the notes to Most^n v Fmbrtga$, 1 Smith L C Stor} Ck>nfl Laws, tit 
' Contraeti ’ 

(«) Arg A O V Chomlep, 2 bden 304, at p 813. 
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Eodem ligamme quo ligatnm eat 
disBolTitnr 570 

Eodem modo quo quid consti 
tuitur, eodum modo dissolvitur 
— destruitur (6 Bep 58) 563 

Ex antecedentibus et consequent! 

bus fit optima interpretatio 867 

Exceptio probat regulam (11 Bep 
41) if) 

Exceptio rei judicatee obstat 
quoties eadem qua&stio mter 
easdem personds re\ocatur 226 

Excuflat aut extenuat delictum m 
capitabbus quod non operatur 
in civilibua 223 

Ex diutumitate tempona omnia 
prsesumuntur rite et solenniter 
esse acta 609 

Ex dolo malo non oritur vctio 471 

Executio juris non habet injuriam 
Ex facto jua oritur 71 

Ex maleficio non oritur contractus 476 
Ex multitudme eignorum colhgitur 
identitas vera 410 

Ex non scripto jus venit quod usus 
comprobavit 692 

Ex nuda submissione non ontur 
actio (G 143) 

Ex nudo pack) non oritur actio 484 

Ex pacto ilhcito non oritur actio 470 
Bxp^it reipublices ne sua re quis 
male utatur 244 

Expressa nocent, non expressa non 
nocent (D 60, 17, 196) 

Expressio eorum quae tacite inaunt 
nihil operatur 432, 491 

Expressio unius eet excluaio 
alterius 887, 421 

Expressum facit cesaaie taciturn 

387, 421 

Extra temkrium jus dicenti 
impune non paretur 69 

Ex turpi causa non ontur actio 

189, 473 

Factum a judice, quod ad ofl&cium 
ejus non pertmet, ratum non est 
(D 50 17, 170) 66 n (a;) 

Falsa demonstratio non nocet 408 

Falsa demonstratione legatum non 
^fenmitur 414 


PAQI 


Falsa grammatica non vitiat 
ohartam 448 

Falsus in uno falsua in omnibut 
Favorabiliores rei potius quam 
ackres habentur 468 

Fere secundum promissorem mter 
pretamur 888 

Fiat justitia mat coelum (4 Burr 
2662) 

Fictio legis inique operatur alicui 
damnum Tel injunam 04 

Fictio legis neminem Isedit 92 

Fortior est cuskdia legis quam 
hommiB (2 Bol Bep 825) 

Fortior et pokntior est disjpositio 
legis quam hommis 451 

Fractionem diei non recipit lex 
(L 672) 109 

Frater fratri uterino non succedet 
m hsBreditate patema 838 


Frans est celare fraudem (1 Vem 
240) 

Frans est odiosa et non prsDsu 
menda (Cro Car 660) 

Frans et dolus nemini patrocinan 
debent 207 

Froqnentia actns multum operatur 
(4 Bep 78) (W 192) 

Fmstra fit per plura, quod fien 
potest per panciora (Jenk Cent 
61) (W 177) (G 161) 

Fmstra legis auxilium quasnt qui 
in legem committit 197, 207 

Fmstra probdtur quod probatum 
non relevat (H 60) 

Furiosi nulla voluntas est 222 

Funosus absentia loco est (D 60, 

17, 124, § 1) 

Funosus solo furore punitur 222 n (x) 
Furtum non est nbi initium habet 
detentionis per dominium rei 
(3 Inst 197) 


Ghnpbale nihil certi impUcat 
(W 164) 

Generaha specialibus non derogant 
(Jenk Cent 120) (g) 17 — 18 

Generaha verba sunt generahter 
mklhgenda 416 

Generalibus speciaba derogant 
(H 61) 


if) Every exception that can be accounted for Is so much a confirmation of the rule 
that it has become a maxim, txeeptto probat regulam ’ (per Ld Kenyon C J in fi v 
ErUwell, Inhba of, ST K 707 at p 722) See also per Ld Kenyon 0 J , m Dand v Sexton, 
8 T E 87, and m Creeptffny v Wittenoom, 4TB 700, at p 793 per Ld Mansfield, C JT , in 
R V Janie, 1 Bast, 848, n (e), at p 847, per Ld Campbell 0 J , In Boetock V N Staff t 
Rf Co , 4 E A B 706, at p 832 arg Lpndon T Standbridge, 2 H A K 40, at p 46 
(g> CHted Derbg T Bury Impt Com * , L B 4 Ex 222, at p 228 , Ktdeton v Empire In* 
Co , L B 10 F 680, at p 046 


L M 
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Generalis clausula non porngitur 
ad ea ques antea epecialiter sunt 
comprehensa (8 Rep 154) 

Generahs regula generalifcer est 
mtelligenda (6 Rep 66) 


Habbmus optimum testem con 
fltentem reum (Foat Cr L 
243) (h) 

Hasredi magis parcendum eat 
(D 31, 1, 47) 

Hsreditas nihil aliud est quam 
succesaio in universum jus quod 
defunctus habnent (D 67, 17, 

62) 

Heereditas nunquam aacendit 337 

Hffires eat aut ]ure proprietatia 
aut jure representationis (3 Rep 
40) 

Haeres eat nomen juna, films est 
nomen naturae (Bac M reg 11) 

Heeres legitimus est quern nuptiae 
demonatrant 330 


Id certum eat quod certum reddi 
potest 399 

Idem eat non ease et non apparere 113 
Id poaaumus quod de jure poasu 
mus (G 183) 

Id, quod nostrum eat, aine facto 
nostro ad ahum transfem non 
potest (D 60, 17, 11) 

Tgnorantia eorum qusa quia scire 
tenetur non excusat 188 

Ignorantia facti excusat , igno 
rantia juna non excusat 178 

Ignorantia juris quod quisque 
scire tenetur, neminem excusat 178 
Ignorantia legis neminem excusat 

179, 193 

Impentia culpsa adnumeratur 
CD 60, 17, 132) 

Imposaibilmm nulla obligatio est 175 
Impotentia excusat legem 172 

In eequali jure melior eat conditio 
possidentis 462 

In ambigua yoce legia ea potiua 
aocipienda est significatio quae 
vitio caret, prassertim cum etiam 
yoluntas legis ex hoc colligi 
posBit 367 


PAGB 

In ambiguis orationibus mazime 
aententia apectanda est ejus, qui 
eas protuliaset 861 

In Anglia non est mterregnum 82 
In casu extremes necessitatis 
omnia sunt communia 1 n (a) 

Incaute factum pro non facto 
habetur (D 28, 4, 1) 

Incerta pro nullis habentur 
(G 191) 

Inciyile est, nisi tot a sententia 


perapecta, de aliqua parte judi 
care (G 194) 404 

In consimili casu, consimile debet 
esse remedium (G 196) 

In contrEictis tacite insunt ques 
sunt mona et consuetudmia 644 

In conyentionibus contrahentmm 
voluntas potius quam verba 
apectan placuit 860 

In cnmmahbuB sufl&cit generahs 
malitia mtentionia cum facto 
pans gradus 228 

In crimmahbus voluntis pro facto 
non reputabitur 220 

Index animi sermo eat 398 

In disjunctivia aufidcit alteram 
partem esse veram 376 


In eo, quod plus sit, semper meat 
et minus (D 60, 17, 110) 

In favorem vitas libertatis et 
innocentiBB omnia praesumuntur 
(L 126) 

In fictions juns semper eequitaa 
existit 91 

In general bus latet error 
In judicio non creditor nisi juratia 
(Cro Cai 64) 

In jure non remota causa, aed 
proxima spectator 143, 162 

In jure omnia definitio periculosa 
est 

Injuria non excusat mjuriam 26 

Injuria non pressumitur (Co Litt 
232 b) 

In majors summa contmetur 
mmor (5 Rep 116) 

In maleficuB voluntas, non exitus, 
spectatur (D 48, 8, 14) 

In odium spoliatons omnia prsesu 
muntur 606 

In omnibus pcenalibua judiciis et • 
astati et imprudentiflB succuntur 222 


(h) In ih« vanons treatises npon the law of evidence v ill be found remarks as to the 
weight which should be attached to the confession of a party Respecting the above maxim 
Ld Stowell has observed that What is taken pro conf*$$o is taken as indubitable truth 
The plea of guilty by the party accused shuts out all further inquiry Hahemui confluntMin 
rs«m is demonstraticci, unlea indtrtet inoUvit can bs asHgned to it (Morttmer v MorUrntr^ 
2 Hagg 810, at p 816) 
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In omnibus quidem, maxime 
tamen in jure, aequitas spec 
tanda sit (D 50, 17, 90) 

In pan causa posaesBor potior 


haben debet 463 

In pan delicto potior est conditio 
defendentis 465 

In pan delicto potior est conditio 
possidentis 465 

In poenalibus causis benignius 
mterpretandum est (D 50, 17, 

165. § 1) 

In prsBsentia majons cesaat 
potentia minoris 77 


In stipiilationibus cum queeritur 
quid actum sit verba contra 
stipulatorem interpretanda eunt 383 
Intentio casca mala (2 Bulstr 179) 
Intentio mservire debet legibus 
non leges intentioni (Co Litt 
814 b) 

Interest reipublic® ne maleficii 
remaneant impunita (Jenk Cent 
31) (W 140) 

Interest reipublic® suprema homi 
num testaments rata haben 
(Co Litt 236 b) 

Interest reipublic® ut sit finis 
htium 60, 65 , 226 

Interpretare et concordare leges 
legibus est optimus mterpretandi 
modus (8 Rep 169) 

Interpretatio chartarum bemgne 
facienda est ut res magis valeat 
quam pereat 343 

In testamentis plenius testatoris 
mtentionem scrutamur 353 

In testamentis plenius voluntates 
testantium interpretantur 362 

In toto et pars continetur (D 50, 

17, 113) 

Invito beneficium non datur 

454 n (g) 

Ita semper fiat relatio ut valeat 
dispositio (6 Rep 76) 


JuDicis est judicare secundum 
allegata et probata (H 73) 

Judicis est JUS dicere, non dare 
tL 42) 

Judhclum redditur m mvitum (Co 
Litt 248 b) 

Judicium a non suo judice datum 
nulliuB est momenti 65 

Jura eodem modo destituuntur quo 
conatituuntur (Bell Diet of 
Boots Law, 1st ed , p 636) 

Jura natur® sunt immutabilia 86 


PAGE 

Jura sangumiB nuUo jure civili 
diruni posBunt 889 

Jure natur® ©quum est nemmem 
cum altenus detriment© et m 
juna fien locupletiorem (D 60, 

17, 906) 

Jus aocrescendi mter mercatores 
locum non habet pro beneficio 
commercii 297 

Jus constitui ojoortet m his qu® 
ut plurimum accidunt, non qu® 
ex mopmato 26 

Jus ex mjuna non oritur (4 Bmg 
639) 

Jus supervemens aucton accrescit 
Buccessori (H 76) 


Legbs et Lonstitutionee futuns 
certum est dare formam negotus 22 
Leges posteriores priores contrarias 
abrogant 16 

Le salut du peuple est la supreme 
loi 1 n (o) 

Lex aliquando sequitur ©quitatem 
(3\\i1b 119) 

Lex Angli® sme parliamento 
mutari non potest (2 Inst 619) 

21, 564 

Lex beneficialis rei consimih 
remedium prffistat (2 Inst 689) 

Lex citius tolerare vult pnvatum 


damnum quam pubheum malum 
(Co Litt 125) 147 

Lex nemmem cogit ad vana sen 
inutilia 178 

Lex nemmem cogit ostendere quod 
nescire pr®sumitur (L 569) 

Lex nil frustra facit 178 

Lex non cogit ad irapossibilia 171 

Lex non debit deficere conqueren 


tibus m justitia exhibenda 131 n (a) 
Lex non fa vet votis delicatorum 254 
Lex non requirit venficari quod 
apparet curi® (9 Rep 54) 

Lex plus laudatur quando ratione 


probatur 110 

Lex jCKJstenor derogat prion 17 

Lex rejicit superflua, pugnantia, 
incongrua (Jenk Cent 183, 140, 

176) 

Lex semper dabit remedium 181 

Lex semper mtendit quod convenit 
rationi (Co Litt 78 b) 

Lex ejpeotat natur® ordmem 176 

Licet dispositio de mteresse future 
sit mutiliB, tamen potest fien 
deolaratio prsscedens qu® sor 
tiatur effectum, interventiente 
novo actu 820 
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Licita bene nuecentnr, farmnla 
niBL jnne obstet (Bee Max 
reg d4) (i) 

Linea recta semper prsfertnr 
tranrferaali 837 

Locus regit actum (k) 


Mut78 dignom trahit ad se mmxiB 
dignum 121 n (e) 

Mala grammattca non vitiat 
chartam 443 

Maledicta expoaitio qus comimpit 
textum 898 

Malitia supplet setatem 223 

Mains nsns eat abolendns 595 

Mandata licita stnetam recipinnt 
interpretationem, sed illicita 
latam et extensam (Bac Max 
reg 16) (Z) 

Mandatarms terminos sibi positos 
transgredi ^on potest (Jeni 
Cent 53) 

Matrimonia debent esse libera 

(H 86) 

Meliorem conditionem snam facere 
potest minor, detenorem neqna 
qnam (Co Litt 337 b) 

Melior est conditio possidentis et 
rei qnam actons (4 Inst 180) 

463, 465 

Misera est semtos, ubi jns est 
vagmn ant mcertnm 104 

Mobilia seqnnntnr personam 334 

Modns do non decimando non 
Talet (L 427) 

Modus et coDTentio vmeunt legem 

446, 449 

Modus legem dat donationi 299 

Mora debitons non debit esse 
crediton damnosa 507 

Mnlta conceduntur per obliqnnm 
qufiB non conceduntur de directo 
(6 Bep 47) 

Multa m jure communi, contra 
rationem disputandi, pro com 
muni utilitate mtroducta sunt 109 


PiGI 

Natubalb est quidlibet dissolvi eo 
modo quo hgatnr 568 

Necessitas mducit pnyileginm 
quoad jura pnTata 7 

Necessitas publics major est quam 
pnvata U 

Necessitas quod cogit, defendit 10 

Nemo agit in seipsum 152 n (x) 

Nemo aliquam partem recto mtel 
ligere potest antequam totum 
perlegit 378 

Nemo allegans turpitudmem suam 
est audiendus 469 

Nemo commodum capere potest de 
injuna sua propna 196 n (f) 

Nemo contra factum suum venire 
potest (2 Inst 66) 

I Nemo dat quod non habet 304, 618 
Nemo debet bis punin pro uno 
delicto 231 

I Nemo debet bis \exan, si constat 
curids quod sit pro una et eadem 
causa 225 

Nemo debet esse jude\ in propria 
causa 81 

Nemo debet locupletari aliens 
jactura (m) 

Nemo debet locupletari cx altenus 
mcommodo (Jenk Cent 4) 

Nemo de domo sua extrahi debet 

283 n (i) 

Nemo ejusdem tenementi simul 
potest esse hseres et dommus 
(1 Beeves, Hist Eng L 106; 

Nemo enim aliquam paitem recte 
intelligere possit antequam totum 
iterum atque iterum perlegerit, 378 

Nemo est hoeres viventis 834 

Nemo ex altenus facto pr»gravari 
debet (see 1 Poth , by Evans, 

133) 

Nemo ex proprio dolo consequitur 
actionem 207 

Nemo ex suo delicto meliorem 
suam conditionem facere potest 
(D 50, 17, 184, ^ 1) 674 


(0 * The law/ says L4 Bacon, ‘ giveth that favour to lawful acts that, although they 
be executed by several authorities yet the whole act is good if therefore, tenant for life 
and remainderman Join in granting a rent * this Is one solid rent out of both their estalfs, 
and no double rent, or rent by confirmation (Bac Max reg 24) and if tenant for life and 
reverstoacr Join In a lease for life reserving rent this shall enure to the tenant for life only 
during hla life, and afterwards to the reversioner (see 1 Crabb, Beal Prop 17»> 

(fc) Cited arg Hodgion v De Beauchstne, 12 Moo P C C 286 at p 808 Lloyd v QuibeH, 
L K 1 Q B 116 at p UO 

(I) A prhidpal Is etvilly liable ior those acts only which are withm the scope of the agest'i 
emplo jm e n t But if a man incHe another to do an unlawful act he shall not, in the language 
of IxL Bacon, * himself by droumstances not pmued , as if he command his servant 

to rob I D on Shooter's Hill, and be doss it cm Gad s Hill , or to kill him by poison, and he 
doth it by violenoe (Bac Mac reg 16 , dted Farhee v Prtecott, L B 4 Bx 160, at p 182) 
(w) ClUd by BoviU, C J , in Ftstehir v Alexamdtr, LB8CP 876,atpan 
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Nemo patriam in qua natus est 
exuere nec legeantue debitum 
ejurare possit 53 

Nemo plus juns ad alium trans 
ferre potest quam ipse haberet 

802, 804, 518 

Nemo potest contra zecordum yen 
ficare per patriam (2 Inst 380) 

Nemo potest esse simul actor et 
judex 81 

Nemo potest esse tenens et dominus 
(Glib Ten 142) 

Nemo potest mutare consilium 
suum m altenus injuriam 22 

Nemo preesumitur ahenain posteri 
tatem suae prstulisse (W 285) 

Nemo punitur pro alieno delicto 


(W 336) 

Nemo sibi esse judex \el suis jus 
dicere debet 81 

Nemo tenetur ad impossibiln. 173 

Nemo tenetur divmare (4 Eep 28) 

Nemo tenetur seipsum accusare 628 

Neque leges neque senatus consulta 
ita scribi possunt ut omnes &c 26 


Nihil aliud potest rex quarn quod I 
de jure potest (11 Kep 74) i 

Nihil consensui tarn contrarium ^ 

est quam vis et metus (D 50, , 

17 116) 

Nihil in lege intolerabilius est 
emdem rem diverse jure censen 
(4 Hep 98 a) 

Nihil perfectum est dum aliquid 
restat agendum (9 Eep 9 b) 

Nihil prsBscribitur nisi quod possi 
detur (5 B d Aid 277) 

Nihil quod est inconveniens e&t 
licitum 128, 244 

Nihil Bimul inventum est et per 
fectum (n) (Co Litt 230) 

Nihil tarn conveniens est naturali 
ffiquitati quam unumquodque dis 
solvi eo ligamme quo ligatum eat 563 
Nihil tarn naturale est quam eo 
genere quidque dissolvere quo 
colligatum est 568 

Nil consensui tarn contrarium est 
quam vis itque metus 197 n (m) | 
Nil facit error nominis cum de , 

corpore vel persona constat 407 

NA tarn oon\eniens est naturali 
asquitati quam voluntatem 
domini volentis rem euam m 
ahum transferre ratam haberi 


(I 2. 1. 40) 

Nimia subtilitas in jure reprobatur 
<4Bep 5) 

Non accipi debent verba m demon- 
strationem falsam quss com 
petunt in hmitationem veram 

Non aliter a significatione ver 
borum recedi oportet quam cum 
manifestum est aliud sensisse 
testatorem 

Non debeo melioris conditionis 
esse, quam auctor meus, a quo 
JUS in me transit (D 50, 17, 175, 
§ 1 ) 

Non debet alien per alterum 
iniqua conditio inferri (D 50, 
17, 74) 

Non debet, cui plus licet, quod 
minus est non licere 

Non decipitur qui scit se decipi 
5 Eep 6) 

Non dubitatur, etsi specialiter ven 
ditor evictionem non promisent, 
re evicta, ex empto competere 
actionem 

Non est novum ut priores leges ad 
posteriores trahantur 

Non ex opinionibus singulorum 
sed ex com muni usu nomina 
exaudiri debent (D 3, 10, 7 
§ 2 ) 

Non impedit clausula derogatoria 
quo minus ab eadem potestate 
res dissolvantur a qua consti 
tuuntur 

Non in tabulis est jus (10 East, 
69) 

Non omnium quTB a majoribus 
nostris constituta sunt ratio 
reddi potest 

Non possessori mcumbit necessitas 
probandi possessiones ad se per 
tinere 

Non potest adduci exceptio ejusdem 
rei cujus pttitur dissolutio 

Non potest proban quod probatum 
non relevat (o) 

Non potest rex gratiam facere cum 
injuria et damno aliorum 

Non potest videri desisse habere, 
qui nunquam habuit (D 50, 17, 
208) 

Non quod dictum est, sed quod 
factum est, in jure mspicitur 
(Co Litt 36 a) ip) 


PAGE 

418 

862 

121 

501 

17 

17 

108 

468 

114 

44 


(n) Applied to a patent, arg Re Newal A Flltot 4 C B N S 269, at p 290 
<o) See A 69^ V Hitchcock, 1 Exch 91 at pp 92, 102 

(p) Cited White v Trueteee of Brttteh Museum 6 Bing 810 at p 819, Ilott V Osngu, 
8 Curt 160, at p 176 , Croft V Lumley 6 H L Cas 672, at p 722, per Martin, B 
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Non qnod volnit testator, sed quod 
dixit, m testamento inspicitur 

354 n (m) 

Non solent quss abundant vitiare 
scnpturas 401 n (m) 

Non Tidentur qui errant consentire lb4 
Non videtur consensum retinuisse 
SI quis ex priescripto mmantis 
aliquid immutavit 197 

Non videtur quisquam id capere, 
quod ei necesse est alii restituere 
(D 50, 17, 51) 

Noscitur a bogus 873 

Nova constitutio futuns form am 
imponere debet, non prseterilis 21 
Novatio non pressumitur (H 109) 
Novum judicium non dat novum 
JUS sed declarat antiquum (10 
Bep 42) 

Nudi consensus obligatio contrario 


consensu dissolvitur 568 

Nul prendra advantage de son tort 
demesne 203 

Nulla pactione effici potest ut dolus 
prsBstetur 451 

Nullum simile est idem (G 467) (q) 
Nullum tempus occurrit regi 45 

Nullua commodum capere potest 
de injuria sua propria 117, 

195 n (/), 197 

Nullus videtur dolo facere qui suo 
jure utitur 88 

Nunquam crescit ex post facto 
prsateriti delicti aestimatio 26 

Nuptias non concubitus, sed con 
sensus, facit 323 n ih) 


OlfNB JUS aut consensus facit aut 
necessitas constituit aut firmavit 
consuetude 446 n (5) 

Omne majus oontinet in se minus 120 

Omne quod solo insBdificatur solo 
cedit 264 

Omne testamentum morte consum 
matum est 322 

Omnes licentiam habent his, quss 
pro se indulta sunt, renunciare 454 

Omnia prsssumuntur contra spolia 
torem 606 

Omnia prsesumuntur rite et solen 
niter esse acta donee probetur in 
contranum 114, 609, 611 

Omnia qu» jure contrahuntur, 
contrario jure pereunt (D 50, 

17, 100) 


PAOB 

Omnia quss sunt uxoris sunt ipeius 
viri (Co Litt 112 a) 

Omnis mnovatio plus novitate per 
turbat quam utilitate prodest 108 
OmniB ratihabitio retrotrahitur et 


mandate priori esquiparatur 557 

Omnium contributione sarciatur 
quod pro omnibus datum est 
(4 Bing 121) 

Optima est legis interpres con 
suetudo 602 

Optima est lex qua? minimum 
relinquit arbitrio judicis, op- 
timus judex qui minimum sibi 59 
Optimus interpres rerum usus 592 

Optimus legis interpres consuetude 442 
Oiigiiie propria nemmem posse 
\oluntate sua eximi manifestum 
est 54 


Pacta convent a quae neque contra 
leges neque dolo malo mita bunt 
omnimodo observanda sunt 452 

Pacta dant legem contractui (H 
118) 

Pacta qua? contra leges constitu 
tionesque vtl contra bonos mores 
fiunt, nullam \im habere, indubi 
tati juris cbt 449 

Pacta quo turpem causam conti 
nent non sunt observanda 473 

Pactis privatorum juri publico non 
derogatur 449 

Par in parem imperium non habet 
(Jenk Cent 174) 

Partus sequitui ventrem 330 n (f) 
Pater est quem nuptiae demonstrant 331 
Perpetiia lex est nullam legem 
humanam ac positivam per 
petuam esse, ct clausula quee 
abrogationem excludit ab initio 
non vdlet 17 

Per&ona conjuncta ssquiparatur in 
teresse propno 339 

Potestas Buprema seipsam dissol 
vere potest, ligare non potest 
(Bac Max reg 19) 

Potior est conditio defendentis 480 
Potior est conditio possidentis 152 n (») 
Preesentia corporis tollit errorem ^ 
nominis , et veritas nominis tollit 
errorem demonstrationis 409, 410,411 
Pressumptio violenta valet in lege 
(Jenk Cent 56) 

Prior tempore, potior jure 234 


(g) Cited 2 Bla Com , 2lBt ed , 162 Co Litt 3 a Arg Htlhouae v Davt«, 1 M & 8 163, 
at p 172, per Buller J in Smith v Bower S T R 662 at p 664 See, per Knight Bruce, 
L J , in Boyee v Roasborought 8 De O M A O 817 at p 846 
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PnvatiB pactionibus non dubmm 
est non laedi jus cseterorum 

Pnvatorum conventio jun publico 
non derogat 

Privatum incommodum publico 
bono pensatur 

Privilegium non valet contra rem 
publicam 

Probandi necessitas mcumbit illi 
qui agit (I 2, 20, 4) 

Protectio trahit subjectionem, et 
subjectio protectionem 


Qu^ ab initio inutilis fuit institu 
tio, ex post facto convalescere 
non potest (D 50 17, 210) 

Qusb aocessionum locum obtincnt 
extmguuntur cum principales 
res peremptae fuerint 
Qusb dubititionis tollendsB causa 
contractibus mseruntur, jus 
commune non IsLdunt (D 60 
17, 81) 

Qusb in curia regis ictn sunt iite 
agi prsBSumuntur (3 Bulstr 43) 
Qusb in testamcnto ita sunt 
scripta, ut intelligi non possint, 
perinde sunt ac si script i non 
essent (D 60, 17, 73, ^ 3) 

Qusb legi communi derogant stricte 
inferpictantur (Jenk Cent 20) 
QusBlibet concessiu fortissime 
contra donatorem mterpretanda 
est (Co Litt 183 a) 

Qusb non valeant singula juncta 
juvant 

Quando abest provisio partis, adest 
provisio legis (cited 13 C B 
960) 

Quando aliquid mandatur man 
datur et omne per quod perveni 
tur ad illud 

Quando aliquid proliibetur, prohi 
betur et omne per quod devenitur 
ad illud 

Quando duo jura in una persona 
concurrunt sequum est ac si 
essent in diversis 
Quando jus domini regis et sub 
*diti concurrunt, jus regis prsB 
fern debet 

Quando lex aliquid alicui concedit, 
conceditur et id sine quo res ipsa 
esse non potest 

Quando lex est specialis, ratio 
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449 
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65 i 


319 I 
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I 


374 


311 

313 


46 

312 


PAOI 

autem generalis, generaliter lex 
est intelligenda (2 Inst 63) 

Quando plus fit quam fieri debet, 
videtur etiam illud fieri quod 
faciendum est 122 

Quando res non valet ut ago, 
valeat quantum valere potest 346 
Quicquid demonstratSB rei additur 
satis demonstratSB frustra est 404 
Quicquid plantatur solo solo cedit 264 
Quicquid solvitur sohitur secun 
dum modum solventis quicquid 
recipitur, recipitur secundum 
modum recipientis 626 

Qui cum alio contrahit vel est, vel 
debet esse, non ignarus condi 
tionis cjus (D 50, 17, 19) 

Qui doit mheriter al pere doit 
inhenter al fitz 331 

Qui e\ damnato coitu nascuntur 
inter liberos non computentur 332 
Qui facit per ahum facit per se 

38, 630 

Qui hoBret in liters hsBret in cortice 443 
Qui in JUS dominium\e alterius 
succedit jure ejub uti debet 305, 307 
Qui jure suo utitur neminem Isedit 264 
Qui jusso judicis aliquod fecerit 
non videtur dolo malo fecisse, 
quia paiere necesse est 65 

Quilibet potest rtnunciare juri pro 
se mtroducto 462 

Qui non li ibet in sere luat in cor 
pore (2 Inst 172) 

Qui non prohibet quod prohibere 
potest assentire videtur (2 Inst 
305) (r) 

Qui per ahum facit per seipsum 
facere videtur 630 

Qui prior est tempore, potior est 
jure 234 

Qui rationem in omnibus qusBrunt 
lationem subvertunt 108 

Qui sentit commodum sentire debet 
et onus 457, 461 

Qui sentit onus sentire debet et 
commodum 461 

Qui tacet consentire videtur 97 

Qui \ult decipi decipiatur 612 n (f) 
Quod a quoquo poensB nomine 
exactum est id eidem rcsituere 
nemo cogitur (D 50, 17, 46) 

Quod ab initio non valet m tractu 
teinporiB non convalescit 123 

Quod GBdificatur in area legata cedit 
legato 277 

Quod approbo non reprobo 461 


<r) Cited per Parke, B , in Morgan v Thomas, 8 Exch 802. at p 304 see also 1 B1 Com 480 
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Quod contra legem fit, pro infecto 
habetur (G 405) 

Quod contra rationem juris recep 
turn est, non est producendum 
ad consequentias (D 50, 17, 

141) 109 

Quod fieri debet facile prassumitur 
(H 153) 

Quod fieri non debet factum valet 

125, 126, 207 

Quod meum est sine facto meo vel 
defectu meo amitti vel in ahum 
transferri non potest 301 

Quod non apparet non est 113 

Quod non habet principium non 
habet finem 125 

Quod nullius est, est domini regie 2d5 
Quod nullius est id ratione naturali 
occupanti conceditur 234 

Quod remedio destituitur ipsa re 
valet Bi culpa absit 149 

Quod semcl aut bis existit pras 
tereunt legislatores 29 

Quod semel meum est amplius 
meum esse non potest 301 n (y) 
Quod semel placuit in electionibus 
displicere non potest 327 n (j*) 

513 

Quod subintelligitur non deest (2 
Ld Baym 832) 

Quod vero contra rationem juris 
receptum est, non est producen 
dum ad consequentias 109 

Quotiens dubia mterpretatio liber 
tatis est, secundum libertatem 
respondendum est (D 50, 17, 

20 ) 

Quotiens idem sermo duas sen 
tentias exprimit ea potissimum 
excipiatur, quas rei generandas 
aptior est (D 50, 17, 67) 

Quoties m stipulationibus ambigua 
oratio est, commodissimum est 
id acoipi quo res de qua agitur 
in tuto sit (D 41, 1, 80, and 
50, 16, 219) 

Quoties in verbis nulla est ambi 
guitas, ibi nulla expositio contra 
verba fienda est 395 

Quum principalis causa non con 
Bistit, ne ea quidem quae sequun 
tur locum habent 319 


PAGE 

Batihabitio mandate comparator 557 
Beceditur a placitis juris potms 
quam injuriae et delicta maneant 
impunita 7 

Becipitur m modo recipientis 525 

Begula est, juris quidem ignoran 
tiam cuique nocere, facti vero 
ignorantiam non nocere 178 

Bemoto impedimento emergit actio 
(W 20) 

Bes accessoria sequitur rem prin 
cipalem 315 

Bes inter alios acta alteri nocere 
non debet 229, 617 

Bes ipsa loquitur 213 

Res judicata pro veritite accipitur 

225, 611 

Besoluto jure concedentis resolvi 
tur JUS concessum 302 

Bes pent suo domino 169, 507 

Respondeat supeiior 38, 544 

Res sua nemini ser\it fs) 

Rex non debet esse sub homme 
sed sub Deo et lege 30, 81 

Rex non potest falleie nec falli 
(G 438) 

Rex non potest gratiam facere 
cum injuria et damno aliorum 44 

Rex non potest peccare 34 

Rex nunquam moritur 32 

Bex quod est injustum facere non 
potest 34, n (t) 

Bo\ n est he per ascun statute, si 
il ne soit expressement nosrn^ 51 


Salus populi est suprema lex 1, 129 

Salus reipubhcsB suprema lex 244 

Scientia utrinque par pares contra 
hentes facit 

Scribere est agere 628 

Secundum naturam est, commoda 
cujusque rei eum sequi, quem 
sequuntur incommoda (D 50, 

17, 10) 

Seisina facit stipitem 336 

Semper m dubiis benigniora prsB 
ferenda (t) 

Semper in obscuris, quod mini 
mum est sequimur 444 n (n) 

Semper pressumitur pro negante (tt) • 
324 n (k) 


<«) Cited by Ld Wensleydale in Bcurd v Fortune^ 4 Macq Sc App Cas 127, at p ISl 
(t) See Ditcher V Denison 11 Moo F C C 824 at p 343 

(a) See R v Mtlhs 10 Cl A Fin 634 (cited, p 826, post) vhere this maxim was applied 
A 0 V Deans of Windsor 8 H L Cas 360 at p 892 Baker V Lee, Id 406 at p 612, 
Beamish v Beamteh, 0 H L Cas 274 at p 338, per Ld Campbell, in Dansey v Richardson, 
S E A B 722 
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Semper pro legitim atione prs 
Bumitnr 

Semper epecialia generalibus m 
rant (D 60, 17, 147) 

Sententia contra matrimonium 
niinqnam transit in rem judi 
catam (7 Bep 43) 

Sententia interlocutoria revocari 
potest, definitiva non potest 
(Bac Max reg 20) 

Si aes pro auro veneat, non valet 609 
Sic utere tuo ut alienum non leedas 244 
Simplex commenddtio non obligat 

611, 616 

Si quidem in nomine, cognomine, 
praenomme legatarii testator 
erraverit cum de persona con 
stat, nihilominus valet legatum 414 
Si quid unuersitati debetur 
singulis non debetur nec quod 
debet universita^ singuli debent 
(D 3, 4, 7, 1) (J-) 

Sive tota res evincatur sue pars, 
habet regressum einptor in ven 
ditorem 501 

Socu mei socius me us socius non 
est (D 50 17, 47) 

Solutio pretii einptionis loco 
habetur (Jenk Cent 56) 

Solvitur in modo solvents 625 

Specialn generalibus derogant iy) 
Spoliatus debet ante omnia restitui 
(2 Inst 714) iz) 

Stabit praesumptio donee probetur 
in contranum (4 Rep 71 b) 614 

Statutum affirmativurn non dero 
gat communi legi (Jenk Cent 
24) 

Stipulatori liberum est verba late 
concipere 383 

Sublato principali tollitur ad]unc 
turn 124 n (®) 

Summa latio est quT pro religione 
facit 11 

Summum jus summa injuria 
(Hob 126) (G 464) 

Super false et certo fingitur 91 

Surplusagium non nocet 401 


PAOB 

Talis mterpretatio semper fienda 
est, ut evitetur absurdum et 
inconvemens, et ue judicium sit 
illuBonum (1 Bep 62) 

Tenor est qui legem dat feudo 299 
Traditio loqui facit chartam (6 
Rep 1) (o) 

Transit terra cum onere 317, 467 
Tutius semper est errare m acqui 
tando quam in puniendo, d;C 224 

Ubi aliquid conceditur, conceditur 
et id sine quo res ipsa esse non 
potest 307 

Ubi cessat remedium ordinarium 
ibi decurritur ad extraordinarium 
et nunquam decurritur ad extra 
ordinarium ubi valet ordi 
nanum (G 491) 

Ubi damna dantur, victus victon 
in expensis condemnari debet 
(2 Inst 289) (b) 

Ubi eadem est ratio cadem est lex 107 
Ubi eadem ratio ibi idem jus 107 

TTbi JUS ibi remedium 131 

Ubi nullum matrimonium ibi nulla 
dos (Co Litt 32) 

Ubi quid generalitur conceditur 
inest haec exceptio si non 
aliquid sit contra jus fasque 483 

Ubi verba conjuncta non sunt 
sufficit alterutrum esse factum 
(D 60, 17, no, ^ 3) 

Ultima voluntas testatoris est per 
implenda secundum veram in 
tentionem suam 860 

Unumquodque dissolvitur eodem 
ligamine quo ligatur 666 

Unumquodque eodem modo quo 
colligatum est dissolvitur (G 
507) 

Usucapio constituta est ut aliquis 
litium finis esset 671 n (o) 

Ut res magis valeat quam pereat 

343, 349, 358, 361 

Utile per inutile non vitiatur 401 

Uxor non est sui juris sed sub 
potestate viri (3 Inst 108) 


(x) See 1 Bla Com 2l8t ed 484 

9 (jf) See Ktdston v Empire Co , L R 1 C P 536, at p 646 Kintore V Invevuryt 
4 Macq 620 at p 522 

( 2 ) See 4 Bla Com 21st ed 363 Honoood v Smith 2 T R 760 at p 763 

(a) See as to this maxim Ooddard*8 Case, 2 Rep 4 b per Bayley J in Stylet V WardUf 

4 B & C 008 at p 911 per Patteson, J , m Browne v Burton^ 17 L J Q B 40 (citing 
Clayton t Case, 6 Rep 1 a and recognising Steele v Mart, 4 B & C 272 at p 279) , Tapper 

V Foulket, 9 C B N S 797 See also Shaw V Kay 1 Exch 412 per Jarvis C J , in 

Davit T Jonet 17 C B 625, at p 634, Cumberlege V Lawton, 1 C B N S 700, at p 720, 

Zenot T Wickham 14 C B N S 485 18 Id 881, at p 885, and L R 2 H L 296 Xidner 

V Keith, 15 C B N S 85 

(b) 8 Bla Com , 21st ed , 899 cited by Tindal, C J , 1 Bing N C 522 This maxim is 
taken from the Roman law, see C 8, 1, 18, § 6 
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Vaki iunores sunt aBstimandi qm 
non cadnnt in constantem virum 
(7 Eep 27) 

Yarn timoris justa excusatio non 
est 

Verba accipienda sunt secundum 
subjectam materiem (6 Hep 62) 

Verba chartarum fortius accipiun 
tur contra proferentem 879 

Verba cum effectu accipienda sunt 
(Bac Max reg B) 

Verba generalia restrmguntur ad 
habilitatem rei vel personam 415 
Verba illata messe videntur 434, 436 
Verba pelata messe videntur 435 

Verba intentioni, non e contra, 
debent inservire 343 

Verba ita sunt intelligenda ut res 
magis valeat quam pereat (Bac 
Max reg 3) 

Verba posteriora propter oertitu 
dmem addita ad priora qusa cer 
titudine indigent sunt referenda 372 


PAOB 

Verba relata hoc maxime operan 
tux per referentiam ut m eis 
messe videntur (Co Litt 350) 433 

Verborum obligatio verbis tollitur 568 
Veritas est justitiss mater 
Veritas nommis tollit errorem 
demonstrationis 409, 412 

Via trita via tuta 95 

Vicarius non habet vicanum 542 

Vigil antibus et non dormientibus 
]ura subveniunt 45, 570 

Viperina est expositio ques carrodit 
viscera textus 398, n (t) 

"Volenti non fit mjuria 188 

Voluntas donators, m cliarta doni 
sui manifeste express a, observe 
tur (Co Litt 21 a) 

Voluntas facit quod in testa raento 
scriptum valeat (D 30, 1, 12 
§ S) 

Voluntas testator is est ambula 
toria usque ad extiemum vitas 
exitum (4 Bep 61 b) 322 
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LEGAL MAXIMS. 


CHAPTER I 


§ I — HLLES FOINDED ON PUBLIC POLICY 

The Maxims contained in this section being- of general 
application and resulting so diiectly from the simple principles 
on T^hich oui social relations depend, it has been thought better 
to place them first in this collection, — ^as, in some measure, 
mtroductoiy to the moie jnecise and technical rules which 
embodj the elementar\ doctrines of English la\v 


Saifs Popui fst sipeem4 Lex {XII Tables — Bacon, 

Mav , reg 12 ) — Regard for the public welfare ?? the 
highest law 

This phrase is based on the implied agreement of every Pabhc safety 
member of society that his 0 T\n individual welfaie shall, in 
cases of necessity, ^leld to that of the community, and that 
his property , liberty, and life shall, under certain circumstances, 
be placed in ]eopdrdy or even sacrificed for the public good (a) 

‘‘There are,” said Buller, J (6), “many cases in which 
induiduals sustain an injury for which the law gives no action, 

(a) Alibt dmmus res subditorum sub emtnenti domtnw esse etvitatis^ ita ut 
omtas, aut qui cmtatts mce fungitur, its rebus utt, easque eixam perdire et 
altmare posstt, non tantum ex summa necessttatef qua prtvatts quoque jus altquod 
tn altena concedtt, sed ob publtcam uUhtatem, cut pnvatas cedere tlh tpst volutsse 
censendt sunt qut m ctvilem catum coterunt, Grotras de Jure Belli et Fac Bk 3, 
c 20, 8 7, § 1—Le Salut du peuple est la supreme lot, Mont Esp des Lois, 

L XXYII Ch 23 In casu extrema necessitatis omnta sunt eommunta , 1 Hale, 

P C 64 

(b) Per Buller, J , m Plate Glass Co v Meredith, 4TB 794, at p 797, 
see Noy, Max , 9th ed 36 , Skewys (Exors of) v Chamond, Dyer, 69 fb), at 
p 60 (b) , Saltpetre, Case of, 12 Bep 12 

L M 
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as, where prnate houses are pulled down, or bulwarks raised 
on prnate property, for the preser\ation and defence of the 
kingdom against the king's enemies ’’ Commentators on the 
ci\il law, indeed, haie said (c) that, in such cases, those who 
suffer ha>e a right to lesort to the public for satisfaction, but 
no one e\er thought that our own common law gave an action 
against the individual who pulled down the house or raised 
the bulwark {d) On the same principle, mz that a man ma} 
justifj committing a pri\ate injury foi the public good, the 
jiulling down of a house when necessary, in order to arrest 
the progiess of a fire, is permitted by the law (c) 

Likewise, in less stringent emergencies, the maxim is, that 
a prnate mischief shall be enduied, rather than a public 
inconvenience (/), and, theietore if a highway be out of lepaii 
and impassable, a passenger ma\ lawfulh go o^e^ the adjoining 
land, since it is for the public good that there should be, at 
all times, free passage along thoioughfaies for subjects of the 
realm (g) 

The principle underhmg the maxim, as well as the limita- 
tions with which it is applied, is well illustrated b> the following 
expressions of Cockburn, C J “The povei to eirect a ‘^ea-wall 
or embankment as a piotection against the sea, oi fiom the 
influx of the tide in ineis, is one of those things whicli emanate 
from the prerogatne of the Crown foi the geneial sdfet\ of 
the public (h)j and no doubt the oidinarj right of propert\ 
must gi-Ne way to that which is done undei that great prerogative 
authority for the protection and safety of the public, but only 
to the extent to which it is necessary that private rights or 
public rights should be sacrificed for the larger public purposes, 


(c) See Puff de Jure Nat Bk 8, c 5,8 7 , Grotius de Jure Bell et Pac Bk 3 
c 20, B 7, § 2 

id) Per Buller, J , m f? v Darlington (Inhabitants), 4 T R 797 
(«) Noy, Max , 9th ed 36 , Saltpetre, Ca^e of, 12 Rep 12 , Maleverer v 
Spinke, Dyer, 36 (b) , Mines, Case of, Plowd 310, at p 322 , Finch s Law, 39 
see Carter v Thomas, [1893] 1 Q B 673, and Cope v Sharpe (No 2) [1912] 
IK B 496 

if) Absor V French 2 Sho^ 28, Dawes \ Hawkins, 8 C B N S 848 
at pp 866, 869, per Pollock, C B , in 4 G v Bnant, 15 M & W 169, at p 186 
(g) Per Ld Mansfield in Taylor ^ Whitehead, 2 Dougl 746, at p 749, 
per lid Ellenborough in Bullard \ Harnson, 4 M & S 387, at p 393, see also 
Dawes V Hawkins, 8 C B N 8 848 , Robertson v Gantlett 16 M & W 289, 
at p 296 Secus, where dedication of road to public is not absolute, Arnold v 
Holbrook, L R 8 Q B 96 

ih)8eeA G v Towiltns, 14 Ch D 58, est Norfolk Farmers* Co v Archdale, 
16 Q B D 764 
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the general common "weal of the public at large’’ (t) And in 
time of war the Crown can, ^\ithout paying compensation, take 
possession of any man’s land for purposes — such as the making 
of trenches, &c — connected with militan^ operations (/•), but 
the Crown is not entitled, e\en in time of war, to take possession 
of the propel ty of a subject, and use it for merely admmistratue 
purposes connected with the defence of the realm, without pacing 
compensation for its use and occupation (/) 

Upon the principle we are discussing also depends the right 
of the State to interfere with and place a limit to rights of 
pioperty for the purposes of ie\enue and the support of go\ern- 
ment (tti.) It is, howe\er, a rule of law, which has been Taxes, Ac 
designated as a “ legal axiom, ’ that “ no pe(uniar\ buiden can 
be imposed upon the subjects of this countn, bj whatevei name 
it ma\ be called, whether tax, due, rate, or toll, except upon 
clear and distinct legal authority, established by those who seek 
to impose the buiden ” (/?) 

In the familiar instance, likewise, of an Act of Parliament Railway and 
foi promoting some specific undertaking of public uhlity, as a 
canal, railway, or pa'ving Act, the legislatuie will not sciuple 
to interfere with pm ate prc)pert\, and will e\en compel the 
owner of lands to alienate them on receiving a reasonable 
compensation for so doing (oj, but such an arbitrary exercise 
of power (/;) is indulged with caution, the true principle 
applicable to such cases being, that piivate inteiests are ne'ver 
to be sacrificed to a gi eater extent than is necessary to secure 


0) GreentLtch Bd of ^ \ Maudslay, L R 5 Q B 397, at p 401 

(k) De Keyset s Royal Hotel v R [1919] 2 Ch 197 

(0 Ibid 

(m) Per Ld Camden m Entick v Carrington, 19 St Tr 1030, at p 1066 

(n) Per Wilde, C J , in Gosling v Veley 12 Q B 328, at p 407, see also 
the same case 4 H L Cas 679, at pp 727, 781, per Martin, B , and per 
Ld Truro ‘ The law requires clear demonstration that a tax is lawfully 
imposed, said Ld Denman, 0 J , in Burder v Veley, 12 A ft E 233, at p 247 
"'It IS a well settled rule of law that every charge upon the subject must be 
imposed by clear and unambiguous language, said Bayley, J m Denn v 
Diamond, 4 B ft G 245, see per Bramwell, B , in A G v Ld Middleton, 
3 H ft N 125, at p 138, see also Onentd Bank v Wnght, 5 App Gas 842, 
A G V Beech, [1899] A C 53, Bowles v Bank of England, [1913] 1 Ch 57, 
A G V Wilts United Dames, Ltd , 91 L J K B 897 

(o) As to the items recoverable in respect of depreciation of property under 
the Lands Glauses Act, 1845, see Duke of Buccleuch v Metr Bd of W ,11 R 
5 H L 418, Cowper Essex v Acton L B , 14 App Gas 153, Holditch v Can 
Nor Ontario Ry Co , [1916] 1 A G 563 , Sisters of Charity of Rockingham v R , 
[1922] 2 A C 315 

(p) See per Ld Eldon in Blakemore v Glamorganshire Canal Navigation, 
1 My ft E 154, at p 162 , judgm m Tawney v Lynn A Ely Ry Co , 
16 L J Ch 282, Webb v Manchester d Leeds Ry Co , 4 My ft Gr 116 
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Railway and a public object of adequate impoitance (q) Tie Courts, 
therefore, will not so constiue an Act as to deprive persons of 
their estates and transfer them to others without compensation, 
in the absence of a manifest reason of policy for thus doing, 
unless the\ are so fettered bv express statutory words as to be 
unable to extricate themselves, for they will not suppose that 
the legislature had such an intention (r) And “where an Act 
IS susceptible of two constructions, one of which will have the 
effect of destroying the property of large numbers of the 
community and the other will not,’^ the Courts will “assume 
that the legislature intended the latter’’ (0 Also, as it has 
been ]udi(ially observed, where laige powers are entrusted to 
companies to carry their works through a great extent of countr^v 
without the consent of the owners of the lands through which 
they are to pas^, it is reasonable and just that any injury to 
property which can be shown to arise from the prosecution of 
those w orkh should be fairly c ompensated to the party sustaining 
it (t), and likewise it is requiied that the authoritv given should 
be stiictly pursued and executed (w) 

Example In accordance with the maxim under notice, it was held 

that, wheie the comniissioneis appointed by a paving Act 
occasioned damage to an mdnidual, without exceeding their 
jurisdiction, neither the commissioners nor the paviors acting 
under them were liable to an action, the statute under which 
tie commissioners acted not gmng them power to award 
satisfaction to individuals who happened to sufler, and it was 
obsened that some mdniduals suftei an inconvenience under 
all such Acts, but the interests of individuals must give way 
to the accommodation of the public (r ) — priiatvm incomviodum 


iq) See Smpson \ Ld Howden, 1 Keen 583, at pp 598, 599, Lister v 
Lobley, 7 A A E 124 

(r) See per Brett, M R , in A G v Homer, 14 Q B D 245, at p 257 , per 
Lid Abinger in Stfocey v Tielson, 12 M & W 535, at pp 640, 541 (followed 
in Heshitt v MahletJutrpe U C , [1917] 2KB 568) , per Alderson, B , m Doe d 
Hutehmon v Hanohester d RoseerMe By Co , 14 M & W ^7, at p 694 , 
Anon , Lofft , 442, R v Croke Cowp 26, at p 29, Clarence By Co \ G North 
of England By Co , 4 Q B 46 

(j) Per Erie, C J , m Chelsea Vestry v King, 17 C B N S 626, at p 629, 
cf per Brett, M B , m Plumstead Bd of W v Spackman, 13 Q B I) 878, 
at p 687. Bailton v Wood, 15 App Cae 363, at p 366 

(t) Caledonian By Co v Walkers Trustees, 7 App Cae 259, Metr Bd 
ofWv McCarthy, L R 7 H L 243 

(tt) See Taylor v demon, 2 Q B 978, 1031, per Ld Mansfield in R v 
Cfoket Cowp 26, Ostler y Cooke, 13 Q B 143 

(a;) Plate Glass Co v Meredith, 4 T R 794, and Boulton v Croiother, 
2 B AC 703, mted by '^lUiams, J , m Ptlgnm i Southampton d Dorchester 
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publico hono penmtv/r (y) And “ where authority w given by 
the legislature to do an act, parties damaged by the doing of 
It have no legal remedy, but should appeal to the legis- 
lature ’’ (z)f unless the act be done negligently, in \\hich case 
an action will he (a) Where, however, the terms of the 
statute are not imperative but permissive, and where it is left 
to the discretion of the persons empowered, to determine whether 
their general powers shall be put into execution or not, the 
inference is that the legislature intended that discretion to be 
exercised in strict conformity with private rights, and did not 
intend to confer licence to commit nuisances in any place which 
might 1)6 selected for the jiurpose (h) 

We shall heieatter have occasion to considei further the 
general jinnciples applicable for interpreting statutes passed 
vuith a view to the cairving out of undertakings calculated to 
interfere with priv<ite projierty We mav, however, observe, 
in connection with our present subject, that the extraordinary 
powers v^ith \^hi(h lailwav and other like co-mpanies are invested 
by the legislature aie given to them in consideration of a bene- 
fit which , it Is to be presumed and hoped, viill be obtained 
by the public ’ and that, since the public interest is to protect 
the private lights of all individuals, and to save them from 
liabilities bevond those wliidi the poviers given by such Actb 
necessarilv o((asion, those poweis must alv^avs be carefully 
looked to, and must not be extended further than the legislature 
has provided, or than is necessarily and piopeily required for 
the puiposets vihuli it has sanctioned (c) It is, moreover, 
important to notice the distinction which exists between public 
and private Acts, with reference to the obligations which they 
impose For geiieial and public Acts bind all the King’s 


Ry Co , 7 C B 206 it p 228, see Sutton v Clarke, 6 Taunt 29, Alston v 
Scales, 9 Bmg 3 

(y) Jenk Cent 85 

(z) See dictum of Wilde, C J in Ptlgnm v Southampton d Dorchester Ry 
Co , 7 C B 206 at p 226 , Mayor of Liverpool v Chorley Waterworks Co , 
2 De G M & a 852 860, Dixon v Metr Board of W 7 Q B D 418, Price s 
Candle Co \ L C G , [1908] 2 Ch , L B i S C Ry Co \ Tnman, 
11 App Gas 45 

(a) Whitehouse v Fellowes, 10 C B N S 765, Bnne y G W Ry Co , 
2 B & S 402, at p 411, see Bathurst {Borough of) v Maepherson, 4 A C 
256, at p 266 

(5) Per Ld Watson m Metr Asylum Bd v Hill, 6 Gas 193 at p 218 

(c) Per Ld Langdale m Colman v Eastern Counties Ry Co , 10 Beav 1, 
at p 14 , see also Loosemore v Tiverton d N Devon By , 22 Gh D 25 Cf 
per Bowen, L J , in Wandsworth Bd of W v United Telephone Co , 18 Q B D 
904, at p 920, Mayor of Tunbridge Wells v Batrd, [1896] A C 434 
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subjects, but of private Acts, meaning thereby not merely 
private estate Acts, but local and personal (d), as opposed to 
general public Acts, ‘‘ it is said that they do not bind strangers, 
unless by expiess \^ord or necessary implication the intention 
of the legislature to affect the rights of strangers is apparent 
in the Act, and whether an Act is public or private does not 
depend upon any technical considerations (such as having a 
clause or declaration that the Act shall be deemed a public Act), 
but upon the nature and substance of the case^’ (e) And 
private Acts passed for the benefit of an indnidual are construed 
strictly against him (/) 

Diversion of On the othei hand, where a statute authoiises the stopping 
highway di\erting of a high'way, and thus interferes vith the 

rights of the public with a \iew to promoting the con\enience 
of an indnidual, such provisions as the Act contains foi ensuring 
compensation to the public must leceive a liberal construction 
In such a case “ the rights of the public and the convenience of 
the individual constantly come into opposition , there may 
be sometimes vexatious opposition on the one hand, but there 
may be also on the other very earnest puisuit of individual 
advantage, legardless of the rights and convenience of the 
public Full effect, therefore, ought to be given to provisions 
by which, while due concession is made to the individual, 
proper protection is also afforded to the public ’’ (ry) 

Cnmmallaw From the principle under consideration, and from the very 
nature of the social compact on which municipal law is 
theoretically founded, and under which ever) man, when he 
enters society, gives up part of his natural freedom, result 
those laws which, in certain cases, authoiise the infliction of 
penalties, the privation of libeity, and even the destruction 
of life, with a view to put down crime, and to ensure the 
welfare of the public Penal laws, however, should evidently 
be restrained within the narrowest limits which may be deemed 
compatible with these objects, and should be interpreted by the 
judges, and administered by the executive, in a mild and liberal 
spirit Before any man is subjected to a penalty, a clear case 

(d) See Cock v Gent, 12 M & W 234, Shepherd v Sharp, 1 H N 115 

(e) Per Wigram V C , m Dawson v Paver, 5 Hare 416, at p 434 (citing 
Bamngton s case 8 Bep 136 a, at p 138 a, and Lucy v Levtngton, 1 \entr 175) 

if) Altrincham Union v Cheshire Lines, 16 Q B D 697 , Scottish Drainage 
Co V Gamphell, 14 App Gas 139, at p 142 , per Ld Macnaghten in Herron v 
Rathmines, do , Comrs , [1892] A C 498, at p 523 

(g) Per Patteson, J , m J2 v Newmarket Ry Co , 15 Q B 703, at p 713 
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for its imposition should be made out (h) A maxim is, indeed, 
laid down by Lord Bacon, which might at first sight appear 
inconsistent with these remarks, for he observes that the law 
will permit a departure from the legal technicalities which he 
describes as the “pZacite “rather than crimes and 

wrongs should be unpunished, qum solus popuh supremo lex^^' 
and '' sdus popuh is contained in the repressing ofiences by 
punishment,*’ and, therefore, receditur a placitis juris potius 
quam injunce et delicto maneant impunita (t) But he draws 
a clear distinction between the “ placita juris** and the 
regulcB juris,* ^ meaning bv the latter woida lules of law 
embodying well-ascertained legal principles, and declares that 
the law will rather suffer a particular offence to escape without 
punishment than permit a violation of any regula juris {h) 
Nowadays Bacon’s dicta on the point ha^e no application 
Every defendant and every accused person is m every case 
entitled to rely upon everv technical defence which is to be 
found within the letter of the law 


NeCESSITAS INDUCIT PKIMLEGIiM QUOAD JuRA PrIVATA (BoC 
Max , reg 6 ) — Necessity gives a privilege as to private 
rights 

“The law cliargeth no man with default where the act is 
compulsory and not voluntary, and where there is not a consent 
and election, and therefore if either there be an impossibility 
for a man to do otherwise, or so great a perturbation of the 
judgment and reason as in presumption of law man’s nature 
cannot overcome, such necessity carrieth a pnvilege in itself ” (Z) 

Lord Bacon has in this passage fallen into the common error 
of opposing compulsory to voluntary action The opposite to 
voluntary action is involuntary, and the very strongest forms 
of compulsion do not exclude voluntary action A criminal 
walking to execution is under compulsion if anyone can be 

(h) Wakh V Bp of Lincoln, L R 10 C F 618, at p 638, per Ld Esher 
in Tuck V Pnester, 19 Q B D 629, at p 686, see judgm of Gave, J , m 
Crane v Laurence, 26 Q B D 162 

(») Bac Max , reg 12 

(k) Bac Max , reg 12 The doctrine of onr law as to avoiding contracts on 
the ground that they are opposed to public pohcy will be consider^ later 

(l) Bac Max , reg 6, cited in Forward v Ptttard, IT B 27, at p 82 
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Bacon’s 

necessity 


Self 

preservation 


Self defence 


said to be so, but bis motions are just as much voluntary actions 
as if be were leaving bis place of confinement to regain bis 
liberty That tbe law will bold no man responsible for an act, 
wbicb IS involuntary in tbe strict metapbjsical sense, it is 
unnecessary to state {m) 

“ Necessity,” said Lord Bacon, “ is of three sorts necessity 
of conservation of life, necessity of obedience, and necessity of 
tbe act of God or a stranger ’' (/?) Tbis dnision of tbe subject 
is scarcely logical, but it is convenient for tbe purpose of 
making some obsei nations wbicb beai upon tbe maxim under 
notice As we shall see, some of bis illustrations are b\ no 
means sound 

1 To pieser\e one’s life is, generalH speaking, a duty, 
but it may be the plainest and highest duty to sacrifice it 
war IS full of instances in which it is a man’s duty not to live, 
but to die, it 18 not correct to sa\ that tbeie is an\ absolute 
or unqualified necessity to presei^e one’s life [6) If tv^o peisons 
be shipwrecked together, and one of them, to escape death from 
hunger, kill the other for the j impose of eating his flesh, he is 
guiltj of murdei, and it is no defence that, when he did the 
act, he belie\ed, upon leasonahle grounds, that he had no other 
means of piesening his life (p) Lord Baron seems to ha've 
thought that if two jierbons aie in danger of di owning, and 
one of them get to a plank to keep himself abo\e water, the 
other, to sa^e his own life, ma'v thrust him fiom it and so 
cause him to be drowned {q), but it is ceitamH not law that a 
man may ba\e his life by killing an unoftending neighbour (r) 
He also suggests that hunger might be an excuse for theft, 
but the law is plainly otherwise (v) 

Our law, howe'sei, does recognise that e^en homicide is 
sometimes excusable, when done to preserve life If a man 
be wrongfully assailed, so that he be in danger of his life, and 
if then, ha\ing no other means of escape, he slay his assailant 
in self-defence, the homicide is excused (f) But, before 
proceeding to this extremity, a man ought generally to retreat 

(m) Hist Cr Law, Stephen, 1, p 152 

(n) Bac Max , reg 6, Noy, Max , Pth ed 32 

(o) Per Ld Coleridge, G J , m B v Dudley, 14 Q B D 237, at p 287 

(p) R V Dudley, supra 

(g) Bac Max , reg 5 

(r) R V Dudley, supra, at p 286 

(s) 1 fial& P C 54 , see B v Dudley, supra at p 385 

it) Post v!F4 et seq , see the Offences against the Person Act, 1861 (24 & 25 
Vict c 100) s(7 



RULES FOUNDED ON PUBLIC POLICl 


as far as lie safely can, and if tiKO persons quarrel and fight, 
neither is regarded as defending himself, until he has in good 
faith fled from the fight as far as he can (u) Homicide, the 
result of a blow struck in a mutual fight, howe\er begun, is 
therefore not usually excusable 

This doctrine of defence extends, moieo^er, to the leading 
cml and natural lelations of life, and if^hat a manjis excused 
for doing in his own defence, a master oi ser\ant, a paient 
or child, a husband or wife, is excused for doing, one in defence 
of the other (r) And it seems that, where the motne was 
to defend life, the question, according to our aimmal law, is 
not whether the act was in fact necessaiv, but whether it was 
done m the reasonable lielief that it was necessai^ , for instance, 
if a son honestly believe, on reasonable gioimds, that his father 
IS about to murdei his mother, he is excused tor acting ui)on 
that belief, though in fact ill-founded (?/) 

2 The duty to obey existing laws often fuinishes ]ustifica- 
tion for an act, which of itself would be culpable (:■), as where 
the propel officer executes a criminal in strict confoimitv with 
his sentence And it is laid down that there is justifiable 
homicide where an officer of justice, oi othei person acting in 
his aid, ill the legal exeicise of .i particulai dut'v, hilk a peison 
who resists or pie\ents him from executing it (a), but this 
proposition is subject to reasonable qualification, foi the 
intentional killing bj a constable of one who resists lawful 
arrest for diunkeimess is most ceitaiiiK neither justifiable noi 
excusable And wheie muider, lobben, or rape is attempted 
upon am one, not onh the ])ait\ assaulted may repel force b^ 
force, but his oi her servant, oi any other peison present, ma) 
interpose to pre\ent the mischief, and, if death ensue, the part} 
so interposing will be justified (h) So, in executing process, 
a sheriff, it has been observed, acts as a ministerial officer in 
pursuance of the command he receives in the king’s name from 
a court of justice, which command he is bound to obe\ He 
IS not a ^olunteei, acting fiom his own free will or for his 
own benefit, but is imperative!} commanded to execute the 

(«) 1 Hale, P C 481-483, aee R v BuU, 9 C ft P 22 R v Knock, 
14 Cox, C C 1,R \ ireatoM, Id 346 

(*) 1 Hale, P C 484 4 Blac Comm 186 

(y) R V Rose, 16 Cox C C 640 

(z) Ejus vero nulla culpa est cut parere necesse sit, D 60 17, 169 

(a) Post 270 

(b) Ibid 274 


Ignorantta 
facti excusat 


Necessity of 
obedience to 
existing laws 


Sheriff 
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Act of 
stranger 


Husband 
and wife 


king’s writ He is the servant of the law, and the agent of 
an overruling necessity, and if the service of the law be a 
reasonable service, he is (in accordance with the above maxim) 
justl} entitled to expect indemnity (c), so long as he acts with 
diligence, caution, and pure good faith, and, it should be 
lemembeied, he is not at liberty to accept or reject the office 
at his pleasure, but must serve if commanded by the Crown {d) 

“ The law has always held the sheriff strictly, and with 
much jealousy, to the performance of his duty in the execution 
of writs, both from the danger there is of fraud and collusion 
with defendants, and also because it is a disgrace to ihe Crown 
and the administration of justice, if the king’s wuit remains 
unexecuted ” (e) In this case, therefoie, the lule of law 
usually applies quod cogit dcfendit (/), although 
instances do occur where the sheriff is placed in a situation of 
difficultv because he is the mere officer of the Court, and the 
Court IS bound to see that suitors obtain the fiuits of decisions 
in their favour (g) 

3 The actions of a third person do not, as a lule, afford 
a defence for an act in itself ciiminal, unless they are of such a 
nature as to make it strictly involuntarv in the coriect sense 
noticed at the beginning of this chapter Thus, if A , by force, 
take the hand of B , in which is a weapon, and therewith kill 
C , A IS guilt} of murder, but B is excused though, if merely 
a moral foice be used, as threats, duress of imprisonment, or 
even an assault to the peril of his life, in order to compel him 
to kill C , this IS no legal excuse (h) 

To the lule that the moral force of another is no excuse 
for a Clime, there is one, and perhaps onl\ one, exception A 
wife who, in her husband’s presence, and under his coercion, 
commits a crime, is, generally, excused, and when a wife has 
committed a crime in her husband’s presence, it is presumed, 

(c) For instance, by interpleader, as to which see the ludgm of Maule, J 
in HoUter v Laune, 3 C B 334, at pp 341, 342, of Bolfe, B , in Abbott v 
Richards 15 M & W 194, at p 197 , and of Alderson, B , in Slaney v Sidney, 
14 Id 800 

id) Per Vaughan, B , in Garland v Carlisle, 2 C & M 31, at p 77 

(e) Judgm in Howden v Standish 6 C B 604, at p 620 As to the sheriff a 
duty in respect of executing criminals capitally convicted, see R v introhus 
2 A A E 788 

(/) 1 Hale, P C 54 Garland v Carlisle, supra 

t See particularly Stockdale v Hansard 11 A & E 253 Christopherson v 
, 3 Exch IbO per Jervis, C J , m Gregory \ Cotterell 6 E & B 671 
at ppv 584 et seq Hooper v Lane, 6 H L Gas 443 
ih) 1 Hale P C 434 1 East P C 226 
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until the contrary be proved, that she did it under his coercion, 
but this presumption is always rebuttable (t) , and moreover the 
husband’s coercion is never an excuse for crimes done by the 
wife in his absence (A) 

There has been home uncertainty upon the question, for 
what crimes may the wife be excused upon the ground of her 
husband’s coercion (/) The better opinion seems to be that 
she may be excused upon that ground for all crimes, including 
misdemeanors (tw), except murder or treason, for vhich she 
cannot be so excused on account of the heinousness of those 
crimes (n) 

The leason, gi\en b^ Lord Bacon, wh^ the husband’s 
coercion does not excuse the wife if she join him in committing 
treason, 13 because it is against the commonwealth, and he 
cites the maxims, privilegium non vcdet contra remfuhlicamy 
and necesnta6 'puhUca major est quam 'pnvata He seems to 
be on firm ground, when he observes, in respect of these maxims, 
that “ death is the last and farthest point of particular necessity, 
and the law imposeth it upon every subject, that he prefer the 
urgent service of his prince and country before the safety of 
his life ” ( 0 ) 


Slmma Ratio est qi e pro Rfligione facit [Co Litt 341 a ) 
— The best rule 2 s that which advances religion 
This saying, which Coke cites to suppoit the proposition 
that a parson cannot alienate his glebe to his successor’s 
prejudice, is borrowed from the Roman law, where Papinian 
observes (p) that it ought ne’ver to be overlooked m amhiguis 
religionum qucestionibus 

Under this maxim Noy (g^) states that if any general custom 
were ‘‘directly against the law of God,” or if a statute were 

(t) 1 Hale, P C 516, R v Cohen, 11 Cox, C C 99, R v Torpey, 12 Cox, 
C C 45 

ik) 1 Hale P C 45, R V Morns R & R 270, R v John, 13 Cox, 100, 
Brown 9 Case, [1898] A C 234 

{1) See the cases collected m Archbold, Cr PI , 26th ed , pp 22, 23 

(m) See R v Price, 8 C & P 19, R v Torpey, 12 Cox, C C 46, at p 49, 

Stephen, Dig Cr L , 6th ed , § 31 

(n) 1 Hale, P C 45, 47, 1 Hawk c 1, s 11, where robber} is also 

excepted, but see R v Torpey, supra, R v Dykes, 15 Cox, C C 771 

( 0 ) Bac Max , reg 5 , Noy, Max , 9th ed 34 

ip) Dig 11, 7, 43 As to the relation of our ecclesiastical law to the civil law, 

see Mackonochie v Penzance, 6 App Cas 425, at p 446 

(g) Noy, Max , 9th ed 2, citing Doct & Stud , 18th ed 15, 16 
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made directly contrary thereto— for instance, if it were enacted 
that no one should give alms to any object m ever so necessitous 
a condition — such custom or statute \(ould be void, and similarly 
Blackstone (r) says that, if any human law should enjoin us 
to commit an offence against the divine la\i, we are bound to 
transgress that human law But such statements are not to 
be regarded as good law In deciding doubtful points of law 
our courts can give due weight to moral considerations, but 
where our law, whether by statute or otherwise, is clear, the} 
aie bound to administer the law as they find it, irrespectne 
of opinions upon its morality (s), and there is no remedy but 
an appeal to Parliament for its reform 

With regard to foreign laws, howe\er, is hen the\ are brought 
to their notice, the attitude of our courts is different They do 
not feel compelled by what is called the comity of nations to 
violate oui own laws, or the laws of God and nature, upon 
which our laws ha\e been considered to be founded (f) For 
alleged wrongs committed abroad, actions do not lie in this 
countiy, if nothing has been done which our laws regard as 
an actionable wrong (v), nor can contracts, made abioad with 
leference to foreign laws, and legal thereundei, be enforced b\ 
action here, if the contia(ts conflict with what are deemed in 
England to be essential public or moral inteiests (r), or if the> 
are to be performed m this country and the performance would 
according to our laws be illegal (y) Similaih , although actions 
can generally be maintained heie upon foreign judgments (;:) 
yet there have been cases in which our judges ha've lefused to 
lecognise such judgments on the ground that, in then opinion, 
they were gnen in -violation of elementary principles of natural 
justice (a) 


(r) 1 B1 Comm 43, cited m Forbes v Cochrane, 2 B 4 C 448, at p 470, 
cf Finch L 76 76 

(») If it were mischievous m its operation and necessarily mischievous, it 
would, to my mmd, be no argument, if the statute expressly authorised the 
thing per Ld Halsbury m Lock v Queensland, dc , Co , [1896] A G 461 467 
Our duty upon this occasion is to administer and not to make the law , per 
Ld Herschell in Russell v Russell, [1897] A C 395, at p 460 

(t) See per Best, J , in Forbes v Cochrane 2 B & C 448, at p 471 
(tt) Phtlltps V Eyre, LB6QB1, atp28 

(x) Santos v IlUdge, 6CBN8 841.8Id861 Grell v Levy 16 Id 
73, Kaufman v Gerson, [1904] IK B 591, 8oe des Httels Riums v Hawker, 
29 T L B 578, WiU v Smpsm, [1919] 2 E B 544 

(y) Rousillon v Rousillon, 14 Ch D 351 , Moults v Owen, [1907] 1KB 

^746 (e) See cases collected in 2 Smith, L G , 12 ed pp 813 et seq 

(a) See Smpson v Fogo, 32 L J Ch 249 , 29 Id 657, Liverpool Manne 
Credit Co v Hunter, L B 4 Eq 62, Meyer v Rallt, 1 C P D 368 
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IS 


Dies Dominicus non est juhidicus Max 2 ) — Sunday 

IS not a day for judicial or legal proceedings 

Tile Sdbbath-daj is not dies jundicits, for that day ought 
to be consecrated to divine service (b) The Houses of Parlia- 
ment indeed may, in case of necessity, be assembled on a 
Sunday, oi continue a sitting from Saturday into Sunday 
morning, and have occasionally done one or other of these 
things (r), but the judges cannot sit, nor can an> judicial act 
be done, on a Sunday {d), although ministerial acts may be 
executed on that day (e) 

This always has been, and still is, law except m so far 
as is otherwise provided by statute The Sunday Observance 
Act, 1677, s 6 provides that (except in cases of treason, felon} , 
or breach of the peace) (/), no writ, process, warrant, order, 
judgment, oi decree may be served or executed on Sunday, 
but under the Indictable Offences Act, 1848, s 4, a justice may 
now issue a search warrant, or a warrant to arrest for an indict- 
able oftence, upon a Sunda} 

Except as regards judicial acts, Sunday is not a dies non 
at common law (q) Thus, rent falling due on a Sunday is in 
strict law payable on that day (h) 

The pimcipal Act relating to Sunday is the Sunda\ 
Observance Act, 1677 (29 Car 2, c 7), which (s 1 (3) ) enacts 
that no tradesman, artificer, workman, laliourer, or othei person 
whatsoevei, shall do or exercise any worldly labour, business, 
01 work of his ordinar} calling on Sunda} (other than works of 
necessity or charity or the cooking and preparing of “ meat ’ ' 
for such ‘'as cannot otherwise be provided’^ (i)), and that 
every person of the age of fourteen years offending in the 
premises shall forfeit Ss The effect of this enactment is that, 

(6) Co Litt 136 a , Wing Max 6 (p 7) , Finch’s Law, 7 arg Wtnsor v R , 
6 B & S 143, at p 164 

(c) May Pari Prac , 12th ed , pp 170—1 

(d) MasHlley s Case, 9 Eep 65 a, Asmole v Goodmn, 2 Salk 624 

(e) Ibid Ibid 

if) Which includes all offences involving an actual or constructive breach of 
the peace (Rawhns v Ellts, 16 M ft W 172), and probably all indictable 
offences 

(g) See Drury v Defontatne, 1 Taunt 131, per Ld Mansfield, at p 136 

(h) CMd V Edwards, [1909] 2 K B 753 

(t) See B V Younger, 5 T B 449 Keeping open a ” fish and chips shop 
IS within the exception (BuUen v Ward, 74 L J K B 916) Ice cream is not 
‘ meat ’ for the purposes of the Act {Slater v Evans, [1916] 2KB 403) 
The possession of a refreshment house licence does not give exemption from the 
operation the Act {Amorette v Ward, [1916] 1 E B 124, at p 131) 


Statute 

“The Lord’s 
Day Act “ 
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if a man, in the exercise of his ordinary calling (k), make a 
contract on a Sunday, that contract is void, so as to prevent a 
party, who \tas privy to what made it illegal, from suing upon 
it, but not so as to relieve the seller from liability to prosecu- 
tion if the article sold, being an article of food, was adulterated 
(Elder V Kelly j [1919] 2KB 179), or if, for instance (see 
dictum of Lawrence, J , ihid p 182), the article sold, being 
a firearm, was sold to an uncertificated person in contravention 
of s 2 of the Fireaims Act, 1920 A horse-dealer, for instance, 
cannot maintain an action upon a contract for the sale of a 
horse made by him upon a Sunday (Z) , though, if the contract 
be not completed on the Sunday, it vill not be affected by the 
statute (m) 

It has been decided that faimers and barbers are not included 
in the description “ tradesman, aitificer, workman oi labourei 
or other person whatsoever,” for other person ” means “ other 
person ejmdein generis with those before enumerated ” (n) 

In Drury v Defontame (o) Lord Mansfield said, so far back 
as 1808, “ if any man in the exercise of his ordinai\ calling 
should make a contract on the Sunday, that contract would be 
void ” But where, in an action for breach of the warrant 
of a horse, it appeared that the defendant alone vas exercising 
his ordinary calling, and the plaintiff did not know what his 
calling was, so that only the defendant had Molated the statute, 
Baylej, J , m 1828 held — but merely obiter— ihsit it would be 
against justice to allow the defendant to take ad\antage of 
his own wrong, so as to defeat the rights of the plaintiff, who 
was innocent (p) In an action by the indorsee against the 
acceptor of a bill of exchange drawn on a Sunday (g), it was 
held in 1834 that the plaintiff might recover, there being no 
evidence that it had been accepted on that day, but Garrow, B , 
said, although the point was not before him, that, if it had 

(k) See N V Whttmarsh, 7 B & C 596, Smith v Sparrow, 4 Bmg 84, 
Peate v Dtcken, 1 Cr M 4. B 422, Scarf e v Morgan, 4 M & W 270 

(/) Fennell v Ridler, 5 B 4 C 406 

{m)Blox8omev 3 B 4C 232, ^nuthv Sparrow , i Bmg 84 See 

also Wtlhame v Paul, 6 Bmg 663 (observed upon in Simpson v NichcdU, 
3M 4W 240) , Beottmont V Brengen,5C B 301, Norton v Powell, iU & Gr 
42 

(n) R V Silvester, 38 L J M C 39, Palmer v Snow, [1900] 1 Q B 726 

(o) 1 Taunt 131, at p 136 

(p) Bloxsome v Williams, SB 4 G 232, cited Fennell v Ridler, 6 B & C 
406, at p 408 

(q) A bill 18 not invalid by reason only that it bears date on a Sunday Bills 
of Exchange Act, 1882 (46 4 46 Yict c 61), s 13 (2) 
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been accepted on a Sunday, and such acceptance had been made 
m the ordinary calling of the defendant, and if the plaintift 
had known these facts when he took the bill, he would be 
precluded from recovering on it, though the defendant \vould 
not be permitted to set up his own illegal act as a defence to 
an action by an innocent holder (r), and in Bright man \ Tate 
McCardie, J (s), indicated his concurrence vith these obiter 
dicta But the Court of Appeal has nov (f) decided that they 
are wholly erroneous The la\^, therefore, is as stated by Lord 
Mansfield, and neither paitv to an\ contiaot, \^hich is illegal 
because it was made upon a Sunday, or which is otherwise 
illegal, can in any circumstances sue upon it (w) 

A person can commit but one oftence on the same da\ by 
exercising his worldK calling in \iolatioii of the statute of 
Charles, and if a justice con\ict him in more than one penalty 
for the same da\, it is an excess of jurisdiction (r) B\ the 
Sunday Obser'sance Proset ution Att, 1871, no pioceeding can 
be instituted for an oftence against the statute, except with 
the consent in writing of the chief officer of police of the district 
or of two justices (y) 

The Sunda'^ Obsenaiue Act, 1780 imposes penalties for 
opening houses, rooms, or other places of entertainment, and 
conducting entertainments therein, on Sundays (a) 

In addition to cases decided under the Sunday Obseriance 
Act, 1677, we ma> refer to one of a somewhat difteient descrip- 
tion, in which, however, the principle of public policy which 
dictated that statute was discussed In this case a question 
arose as to the validitj of a bye-law, by which the navigation 
of a canal was ordered to be closed on every Sunday (works of 
necessity alone excepted) In support of this bye-law was 

(r) Beghte v Levi, 1 Cr d: J 180 

(tf) [1919] IK B 463, at p 472 

(t) Mahmond v Ispaham, [1921] 2KB 716 

(u) See Bills of Exchange Act, 1882 (45 & 46 Vict c 61] b 14 

(x) Crepps V Durden, Gowp 640 , cited in the ^ eethury upon Severn Case, 
4 E & B 314, at p 322 As to circumstanceB under which cumulative penalties 
may be reco>ered for separate acts, see Milnee v Bale, L R 10 C P 591 
Apothecaries Co v Jones, [1893 J 1 Q B 89 

(y) 34 & 35 Vict c 87, s 1, and see Thorpe v Pnestnall, [1897] 1 Q B 169 

(«) 21 Geo III c 49 

(a) Terry v Brighton Aquanum Co L R 10 Q B 306 Girdlestone v 
The Same, 3 Ex D 137 (followed in Forhee v Samuel, [1913] 3 K B 706), 
Girdlestone v The Same, 4 Ex D 107 , v Wilson, [1895] 1 Q B 315 It 
was a matter of doubt whether the Crown had power to remit the whole or any 
part of the penalties, but the Remission of Penalties Act, 1875 (38 A 39 Vict c 60), 
expressly conferred the power 
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Clausula 

derogatona 


urged the leasonableness of the restriction sought to be imposed 
thereby, and its confonmity in spirit ^lih. enactments prohibiting 
Sunday trading, the Court, however, held that the navigation 
compan) had no powei, under their Act, to make the bye-law, 
their power being confined to the making of laws for the 
government and orderh use of the navigation, and not extending 
to the regulation of moral or religious conduct, Tvhich must be 
left to the general law of the land, and to the laws of God (ft) 
Eailway companies are bound to deliver up luggage deposited 
at their luggage and cloak offices, on Sundav as on other days, 
unless protected by special conditions printed on the receipt 
tickets (c) 


§ II —BILES OF lEGISLATHE POLICY 

In this section certain maxims are considered relating to 
the operation of statutes, and the leading canons ot their 
constiuction These maxims are 1, that a later repeals an 
earliei and conflicting statute, 2, that laws should not have a 
retrospectne opeiation, and 3, that enactments are framed with 
a view to ordmaiy rather than extraordinar\ occurrences We 
shall hereafter have occasion to consider the iiiles a})plicable 
to the construction of statutes, and may for the present confine 
our attention to the three maxims of legislative police just 
enumerated 


Leges postfeiorls priorfs contrarias abrogam (1 Rep 
25 ft, 11 Rep 62 ft) — JMter lam tepeal earlier laws 
mconn^tent thereuith 

The legislature, which possesses the supreme power in the 
State, possesses, as incidental thereto, the right to change, 
modify, and abrogate the existing laws To assert that one 
Parliament can by its ordinances bind another would in fact 
be to contradict this plain proposition, if, therefore, an Act of 
Parliament contain a clause “ that it shall not be lawful for 
the King, by authority of Parliament during the space of seven 
years, to repeal this Act/’ such a clause, which is technically 
termed “ clausula derogatona,^* is void, and the Act may be 

(b) Calder d Hebble Nav Go v Ptlltng, 14 M & W 76 

(c) Stallard v G PF By Co , 2 B & S 419 
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repealed within seven years, for non clausula derogatoria 

quo minus ah eadem potestate res dissolvantur a qmhus con- 
stituentur (d), and perpetua leu, esf nullam legem humanam ac 
positivavi perpetuam eise, et clausula quce ahrogatwnem eicludit 
ah initio non valet (d) The principle thus set forth seems to 
be of universal application , and as regards our own Parliament, 
an Act nla^ be altered, amended, or repealed in the same session 
in which it IS passed (e) 

It is, then, an elementary rule that an earlier Act must give 
place to a later, if the two cannot be reconciled — les: posterior 
derogat prion (/) — non est novum ut pnores leges ad posteriores 
traliantur (g) — and one Act may repeal another by express words 
or by implication for it is enough if there be i^ords which by 
necessary implication lepeal it (h) But a lepeal by implication 
IS never to be fai cured, and must not be imputed to the legis- 
latuie without necessity (i), or strong reason (k)^ to be shown 
by the party imputing it (?) It is only effected where the 
provisions of the later enactment aie so inconsistent with, or 
repugnant to, those of the earlier that the two cannot stand 
togethei, unless the two Acts aie so plain]\ repugnant to each 
other that effect cannot be given to l>oth at the same time a 
repeal cannot be implied, and special Acts are not lepealed by 
general Acts unless theie be some expiess leference to the 
previous legislation, or a necessary inconsistency in the two 
Acts standing together (m), which pi events the maxim generalia 


(d) Bac Max , reg 19 

(e) Interpretation Act, 1889 (52 A 53 \Kt c 63), b 10 

(/) See Mackeld Civ L 5 

(g) D 1 3, 26 Congtttuitones tempore posteriores potwres sunt his quee 
tpsas prcBcesserant D 1, 4 4 

(/i) Per Willee, J , in Great Central Gas Co \ Clarke 11 C B N S 814, 
at p 835 In Birkenhead Docks Trustees v Laird, 23 L J Ch 457, Turner 
L J , IB reported as saying that one private Act cannot repeal another except by 
express enactment, but this dictum la not to be found in the cases as reported in 
4 D M & G 732, and was regarded by some other judges as slightly too wide 
(See Green \ R , 1 App Cas 513, Altrincham Union v Cheshire Lines 
16 Q B D 697 ) It was, ho^vever, accepted by Bylee, J , in Purnell v Wolver 
hamptm Waterworks Co , 10 C B N S 691, but not by Erie, G J , Williams, J , 
and Willes, J (who also heard that casej Repeal by implication was clearly 
regarded as possible by the Court in Wyatt v Gems, [1893] 2 Q B 225 and in 
Sheffield Corporation v SheffieU Electric Light Co , [1898] 1 Gh 203, such 
repeal was held to have taken place 

(») Judgm in Dobbs v Gr Junction Waterworks Co , 9 Q B D 161, at 

p 168 

(k) Per Ld Bramwell in G W Ry Co v Swindon Ry Co , 9 App Cas 
787, at p 809 

(l) Per Chitty, J , m Lybbe v Hart, 29 Ch D 8, at p 15 

(m) Per A L Smith, J , in Kutner v Phillips, [1891] 2 Q B 267, at p 272 

LH 2 


Repeal by 
implication 
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specialihus non derogant fiom being applied (n) For where 
there are general words in a later Act capable of reasonable 
application without being extended to subjects specially dealt 
• with b\ earlier legislation, then, in the absence of an indication 
of a particular intention to that effect, the presumption is that 
the general words were not intended to repeal the earlier and 
special legislation (o), or to take away a particular privilege 
of a particulai class of persons (p) The law will not allow 
the exposition to revoke or alter bj construction of general words 
any particular stattfte, where the words ma} have their proper 
operation without it ” (q) 

An affirmative Act which gnes a new right does not destroy 
an existing statutory right, unless the intention be apparent 
that the two rights should not co-exist (r) , and where two Acts 
are merely affirmative, and the substance such that both ma\ 
stand together, the later does not repeal the earlier, but they 
both ha\e concurrent elficac’v (y) Thus, if by one Act an 
offence be triable at quarter sessions, and another Act makes 
the same offence triable at assizes, without adding such express 
negative words as “ and not elsewhere,” the jurisdiction of the 
sessions remains, and the offence ma> be tried before either 
court (t) The general lule undoubtedly is that where an Act 
does not create a duty oi offence, but only adds a remedy in 
respect of an existing duty or offence, it is to be construed as 
cumulatne, but this rule must always be applied with due 
attention to the language of the particular Act {v) It is, for 

(citing Gregory s Case, 6 Rep 19 b), Middleton \ Crofts, 2 Atk 675, Thorpe v 
Adams, L R 6 C F 125 See also Thames Conservators v Hall, L R 3 C F 
415 , R V Champneys, 6 Id 384 

(n) See per Willes, J in Daw ^ Metr Rd o/ If , 12 C B N S 161, at 
p 178 

(o) Per Ld Selbonie in Seward \ Vera Cruz, 10 App Gas 59, at p 68 
(citing Haibktns v Gathercole, 6 D M A Q 1) See also Plymouth Corporation 
and Walter, In re, [1918] 2 Ch 354 at 359, Bnt Golumh Elect Ry Co v 
Gentile, [1914] W N 278 

(p) Per Ld Blackbnin in Garnett v Bradley 3 App Gas 944, at p 969, see 
also Rockett v Chippingdale, [1891] 2 Q B 293, at p 299 

iq) Lyn v Wyn, 0 Bridg 122, at p 127 (cited m Thames Conservators v 
Hall, L R 3 G F 415, at p 421, m Thorpe v Adams, 6 Id 125, at p 135, 
and m Dodds v Shepherd, 1 Ex D 75, at p 78) See Re Smith's Estate, 
35 Gh D 595 

(r) 0 Flaherty v M' Dowell, 6 H L Gas 142, at p 157 

(s) Foster t Case, 11 Rep 56 b, at p 62 , Hill v Hall, 1 Ex D 411 

(t) 1 Blac Com 93 See R y St Edmunds Salisbury, 2 Q B 72, R v 
JJ of Suffolk, Id 85 

(u) Jndgm m Richards v Dyke, 3 Q B 256, at p 268, cf per Willes, J , 
in Wolverhampton New Waterworks Co v Hawkesford, 6 C B N S 336, 
at p 356 
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example, a i^ell-recognised principle that an Act describing 
the quality of an offence, or pi escribing a particular punish- 
ment for it, IS impliedlj lepealed by a later Act altering the 
quality of the offence, oi presciibing some other punishment 
for it (.r), and this principle seems not to be affected by the 
statutory enactment, whereb} , when an act constitutes an offence 
under two Acts, the offender shall, unless the contrary intention 
appears, be liable to be prosecuted under either Act, but shall 
not be liable to be punished twice for the same offence (y) For 
that enactment can onh apply \ihere both Acts are in force {z) 
It was a well-established rule, at common law, that, when 
an Act was repealed without any saving clause, “ it was to 
be considered, except as to transactions passed and closed (a), 
as if it had nevei existed ” {h) Accordingly, where an indict- 
ment was drawn in a form sanctioned by an Act, but insufficient 
at common law, and before the trial the Act was repealed 
without any reference to depending prosecutions, the QueenN 
Bench ariested a judgment gi\en against the defendants on 
such indictment (r), and when a b^ e-law is made under an 
Act of Parliament, the repeal of the Act abrogates the bye-law, 
unless the lepealing Act preserves the byelaw In means of a 
sa\ing clause or otherwise (d) One consequence of this rule 
was that, if nothing inconsistent with such an intention 
appeared, a repealed Act was revived b^ the lepeal of the Act 
which had repealed it (e) In ordei, howe\ei, to avoid the 
-constant repetition of sa\ing clauses, Parliament has now 
provided new rules with regard to modern repealing Acts A 
Tepealing enactment passed since 1850 is not to be construed 


(x) Judgm in Fortescue v St Matthew, Bethnal Green [1891] 2 Q B 170 

at p 177 (citing Davis s Case, 1 Leach C C 271, and Mschell v Brown 

1 E & E 267) Bee also Henderson v Sherborne, 2 M & W 236, at p 239, 
A G V Lockwood, 9 Id 378, at p 391 Robinson v Emerson, 4 H & C 362 
at p 355 

(y) Interpretation Act, 1889 (52 & 53 Vict c 63) b 33 

(z) See Keep v St Mary s, Newington, [1894] 2 Q B 524 

(a) See, for instance, Gwynne v Drewitt, [1894] 2 Ch 616 

(b) Surtees v Ellison, 9 B A C 760, at p 752, per Ld Tenterden , cited in 

R V Denton (Inhabitants), 18 Q B 761, at p 771, in Butcher v Henderson 

L R 3 Q B 335 at p 3^, and in Rmtnt v Van Praagh, L R 8 Q B 1, 

at p 6 See A G V Lamplough, 3 Ex D 214 In the case of temporary 
Acts, the extent of the restrictions imposed and the duration of the provisions 
are matters of construction , per Parke, B , in Steavenson v Oliver, 8 M A W 
234, at p 241 

(c) R V Denton, 18 Q B 761 

(d) Watson v V^tnch, [1916] 1 K B 688 

(e) The Bishop's Case 12 Rep 7, Tattle v Gnmwood, 3 Bing 493, at 
p i% f Hellawell V Eastwood, 6 Exch 295 


Efifeot of 
repeal 
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as reviving any enactment previously repealed, unless words 
are added reviving that enactment (/), and if it substitutes 
provisions foi the repealed enactment, the latter remains in force 
until the substituted provisions come into operation (g) And 
in the case of a repealing enactment passed since 1889, the 
repeal, unless the contiarv intention appeals, not only does not 
revive anything not in force oi existing at the time ^\hen the 
repeal takes eftect, nor after t anything done oi suffered under 
the repealed enactment but further does not affect any right 
or liability acquired, accrued, or incurred thereundei, or any 
penalty or punishment incuned for an offence committed against 
the repealed enactment, or an;y legal pioceeding oi remedy in 
respect of an> such right, liability, penalty, oi punishment, 
and the legal proceeding ma^ be enforced, and the penalty or 
punishment nun be imposed, as if the lepealing Act had not 
been passed (h) 

It was a general rule of construction that, when a statute 
was incorporated by reference into a second statute, the repeal 
of the first by a third did not affect the second (i) This rule, 
however, is nou \aried, as regaids a lepealing Act passed since 
1889, i^hich re-enacts Tsith oi without modification the piovisions 
of the repealed Act, for lefeiences in other Acts to the repealed 
provisions are, unless the contiarv intention appears, to be 
constiued as references to the provisions re-enacted (1) 

Before 1793 e\er> Act, unless it contained a diiection to 
the contraiy, was consideied to commence from the first day 
of the session of Parliament in which it was passed (Z), but m 
1793 it was enacted (ni) that it should he the duty of the clerk 
of the Pailiaments to indorse on e-verj Act the day, month, 
and year when the same recenes the royal assent, and the date 
so indorsed on an Act is the date of its commencement (n) where 
no other commencement is therein provided When, therefore, 

(/) Interpretation Act, 1889 (52 A 58 Yict c 66), a 11 (1) 

(g) Ibid B 11 (2) See Lev% v Sanderson, and Mirfin v Atttoood, L R 
4 Q B 390, Mount v Taylor^ L R 3 C P 645, Butcher v Henderson, 
L R 3 Q B 335 

(b) Interpretation Act, 1889 (62 A 53 Yict c 66), b 38 (2) See Heston 
U D C V Grout, [1897] 2 Ch 306, Abbott v Minister for Lands, [1894] A C 
425, Re Brandons Patent, 9 App Gas 689, Hamilton Cell v White, [1922] 
2 K B 422 , Union Nationale Inter Syndtcale, Ac , In re, [1922] 2 Ch 653 

(i) See per Brett, L J , in Clarke v Bradlaugh, 8 Q B D 63, at p 69 

(k) 52 A 63 Vict c 63, s 38 (1) 

(l) Patten v Holmes, 4 T R 660 

(m) By the Act of Parliament (Commencement) Act, 1793 (33 Geo III c 13) 

(n) See Tomlinson v tBullock, 4 Q B D 230 
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two Acts, passed m the same session, are lepngnant or con- 
tradictory to each other, that which last received the royal 
assent now prevails, and has the effect of repealing the other 
wholly or fro tmto (o) The same principle, moreover, applies 
where a proviso in an Art is directly repugnant to the enacting 
part, for in this case the proviso stands, and is held to be a 
repeal of the substantive enactment, as it speaks the last 
intention of the makers {p) 

Not merely does an old statute give place to a new one, but. Common law 
where the common law and the statute differ, the common law 
gives place to the statute so far as they are repugnant (g) In 
like manner an am lent custom ma^ be abrogated by the express 
proMsions of a statute, or where inconsistent with and repugnant 
to its positive language (r) But “the law and custom of 
England cannot be changed without an Act of Parliament, for 
the law and custom of England is the inheritance of the 
subject, which he cannot he deprived of without his assent in 
Pailiament ’’ (s) 

Statutes, however, * are not piesumed to make an^ alteration 
in the common law, fuither or otherwise than the Act does 
expressly declare, therefoie in all general matters the law 
presumes the Act did not intend to make an\ alteration, for if 
Pailiament had had that design they would ha\e expiessed it 
in the Act ’’ (t) 


Nova Constitutio iltueis Foemam imponfee debet, non 
PEFTEEiTis (2 Inst 292 )“-l new lay ought to he 
pro^pecUvey not retrospective y tn its operations 

Retrospective laws are, as a rule, of questionable policy, Oeneial 
and contiarj to the general principle that legislation by which 

(o) R \ JJ of Middlesex, 2 B A Ad 818, Paget v Foley, 2 Bmg N C 
679, at p 691, Bnt Columb Elect Ry Co v Stewart, [1913] A C 816 

(p) A G V Chelsea Waterworks Co Fitzgib 196 (cited in B v Middlesex 
JJ ,2B A Ad 818 at p 826) cf Re Watson, [1893] 1 Q B 21 

(g) Bac Abr , 7tb ^ Statute (G) , per Alderaon, B , in Mayor of 
London v B , 13 Q B 1, at p 33, note (d), Stevens v Chown, [1901] 1 Ch 
894, and authorities there referred to 

(r) Merchant Taylors Co \ Truscott, 11 Exch 865, Salters Co v Jay, 

3 Q B 109 , Huxham v Wheeler, 3 H AC 75 , Green y R , 1 App Cas 613 

(s) Ex o^cio Oaths Case, 12 Rep 29 

(0 Per Trevor, C J , in Arthur v Bokenham, 11 Mod 148, at p 160 , see also 
per Ld Cairns m River Wear Commrs v Adamson, 2 App Cas 743, at p 761, 
and per Bowen, L J , in Rendall v Blair, 45 Ch D 139, at p 156 
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the conduct of mankind is to be regulated ought to deal with 
future acts, and ought not to change the character of past 
transactions carried on upon the faith of the then existing 
law («) Nemo liotest mutare consilium suum in altenus 
mjunam (r) was a general maxim of the Roman law, which 
the civilians {y) specifically applied as a restriction upon the 
law -giver, in confoimity with the principle that leqei et con- 
stitutiones futuru certum est dare formam negotiis^ non ad 
facta prcptenta levocan nisi nominatim et de prcrtento tempore 
et adhuc pendentihu^ negotus cautum sit (z) Accordingly, it 
has been said that e\eiy statute which takes away or impairs 
a vested right acquiied under existing laws, or creates a new 
obligation, or imposes a new dut\, or attaches a new disability, 
in respect of transactions or considerations already past, must 
be deemed retrospective in its operation, and opposed to sound 
principles of legislation {a) 

It IS a general principle of our law that no statute shall be 
construed so as to haie a retrospectn e operation, unless its 
language is such as plainly to require that construction ( 6 ), 
and this involves the subordinate rule that a statute is not to 
be construed so as to ha\e a greater retrospectn e operation than 
its language lenders necessary (c) Except in special cases, a new 
Act ought to be so construed as to interfere as little as possible 
with vested lights (d), and where the words admit of another 
construction, they should not be so construed as to impose 
disabilities not existing at the passing of the Act (e) 

Moon V Burden (/) is a leading case upon this subject It 
was an action upon a wager, commenced before the passing of 
the Gaming Act, 1845 ( 9 '), which enacts that all contracts by 
way of wagering “shall be null and void,’’ and that “no suit 

(tt) Per Willes, J , in PMltpe v Eyre, L K 6Q B 1, atp 23 

(®) D 60, 17, 76 

iy) Taylor, Elem Civ Law, 168 

(z) Cod 1, 14, 7, cited bj Willes, J , in Phtlhpt v Eyre, L B 6 Q B 
1, at p 23 

( 0 ) Per Lopes, L J , m JBe Pulborough School Board, [1894] 1 Q B 725, ut 
p 737 

(b) Mtd Ry Co V Pye, 10 C B N S 179, at p 191 

(c) Pex Lindley, L J in LauT% v Renad [1892] 3 Ch 402, at p 421 Cf 
per BoweU, L J , m Retd v Reid, 31 Cb D 402, at p 409 See also Re Norman, 
[1893] 2 Q B 369 AlUiusen v Brooking, 26 Ch D 669 

(d) fer Bowen, L J , loc cit mpra 

(c) Per Davey, L J , Be Pulborough School Board, supra 

(J) 2 Exch 22 (followed in Pettamberdass v Thackoorseydats, 7 Moo P C 
239) 


(flf) 8 & 9 Vict c 109 
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shall be brought or mamtained ” for recovering money alleged 

to be won upon a wager This Act was passed while the action 

was pending, and the question was whether it operated to defeat 

the plaintiff^s claim The Court of Exchequer decided that it 

did not “The language of the clause,” said Parke, B , “if 

taken in its ordinary sense, as in the first instance we ought to 

take it, applies to all contracts, both past and future, and to 

all actions, both present and future, on anv wagei, whether past 

or future But it is, as Lord Coke sa\s, ‘a rule and law of 

Parliament that regulaily, nova constitutio futuru formam 

tmponere debits non prcotenti^ ’ This rule, ii^hich is in effect 

that enactments in a statute are generally to be construed to 

be prospective, and intended to legulate the future conduct of 

persons, is deeply founded in good sense and strict justice, and 

has been acted upon in man\ cases (h) But this lule, 

which IS one of construction only, will certainly vield to the 

intention of the legislatuie, and the question in this and in 

e\erj similar case is, whethei that intention has been sufficiently 

expressed ” The judgments of Rolfe and Alderson, BB , were 

to the same effect, and it is safe to say that, where a statute is vested rights 

passed while an action is pending, strong and distinct words 

are necessaiy to alter the 'vested rights of either litigant as 

they stood at the (oniinencement of the action (t) Moreover, 

in the absence of cleai words to that effect, a statute will not 

be constiued as taking awa\ a -vested right of action acquired 

before it was passed (/») 

No suitor, however, lias a vested interest in the course of Procedure 
procedure, or a light to complain, if during his litigation the evidence 
piocedure is changed, proMded that no injustice be done (/) 

Alterations in the form of procedure are always retrospective, 

(h) He cited Gillmore v Shuter, Jones, T , 108, where it was held that the 
Statute of Frauds did not affect actions upon vedial promises made before the 
statute came into force see Edmonds v Lawley^ 6 M & W 285, and Moore v 
Phillips, 7 Id 536, where it uvas decided that rights already vested in a 
bankrupt s assignee were not defeated by the passing of the 2 A 8 Vict c 29 

(*) See Mid Ry Co v Pye, 10 C B N S 179, Marsh v Htggtns, 9 C B 
551, Chappell v Purday, 12 M AW 303 Hitchcock v Way 6 A A E 943, 

Paddon v Bartlett, 3 Id 884 See also Tumhull v Forman, 15 Q B D 234 , 

Hough V Wmdus, 12 Id 224, Barton Regis Union v Liverpool Overseers^ 

8 Id 295, Young v Hughes, 4 H A N 76 

(k) Smithied v National Anociation of Plasterers, [1909] IK B 310, Knight 
V Lee, [1893] 1 Q B 41 Wnght v Greenroyd, 1 B A S 758 Jackson v 
Woolley, 8 E A B 787 , Williams \ Smith, 4 H AN 559, Waugh ^ Middleton^ 

8 Exch 362, Larpent v Bibby, 6 H L Cas 481 

(l) Per Mellish, L J , m Costa Rica v Erlanger, 3 Ch D 62, at p 69 Of 
per Bowen, L J , in Turnbull v Forman, 15 Q B I) 234, at p 288 
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unless there be some good reason to the contrary {m), and so 
are alterations in the laii of evidence in matters both civil and 
criminal (m) 

In Colonial Sugar Refining Co ^ Ining (?t) the Judicial 
Committee ad\ised that an Act of Parliament which took away 
the right of appeal to the King in Council was not retrospective, 
as the result of holding the contrar\ would be to deprive the 
appellant of a lested right to appeal to a higher tribunal But 
in another case the Court for Cro\\n Cases Reserved held that 
an Act which extended the time within which a prosecution 
might be commenced related to proceduie only and was 
retrospects e (o) 

The maxim under consideration is onh a guide where tlie 
intention of the legislatuie is obscure, it does not modih 
the clear words of a statute (/>) For instance, in Stead v 
Carey (q)^ the plaintift, ha\ing obtained for his in\entioii letteis 
patent, which b\ then terms weie to become >oid if the specifica- 
tion were not enrolled within lour months, thiough inadvertence 
failed to procure such enrolment within that time The specifi- 
cation having been subsequentlv enrolled, he obtained an Act 
of Parliament which, aftei reciting these ficts, enacted that 
the letteis jiatent should be considered to he as valid and effectual 
to all intents and purposes as if the specification had been 
eni oiled within the four months He then bi ought the action 
for an infringement of his patent against the defendant, who, 
befoie the passing of the Act and whilst the patent had no 
validit> by reason of the non-enrolment, had obtained letters 
patent for an improvement of the same invention It was held 
that the plain words of the Act operated as a complete confiima- 
tion of the plaintiff’s patent, although thev imposed upon the 
defendant the hardship of having his patent destroyed bv an 
eat post facto law 

Again, in i? V Vine (?), where the question was whether 
the enactment that “every person convicted of felonj shall for 

(m) Per Ld Blackburn in Gardner v Lucas, 3 App Cas 582, at p 603* See 
Wnqht V Hale, 6 H & N 227 A G y Sxllem, 10 H L Cas 704 at p 763, 
Kimbray v Draper, L B 3 Q B 160 Curftf v Storm, 22 Q B D 513, 
The Ydun, [1809] F 236 For an instance of a good reason to the contrary, see 
Pmhorn v Souster, 8 Exch 138 

(n) [1905] A C 869 

(o) R V Chandra Dharma, [1905] 2 K B 335 

(p) Per Bowen L J , in Quitter v Mapleson 9 Q B D 677 

(9) 1 0 B 4% 

(r) L B lOQ B 195 
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ever be disqualified from selling spirits by retail affected a 
person convicted of felony before the passing of the Act, the 
Court held that it did affect him, and rendered his licence void 
“ The object of the enactment,’’ said Cockburn, C J , ‘ is not 
to punish offenders, but to protect the public against public- 
houses being kept by persons of doubtful character On 
looking at the Act, the words used seem to import the intention 
to protect the public against persons convicted in the past as 
well as the future ” (s) 

Other cases ha\e occurred in which Acts altering the law 
ha\e been construed as retiospectne (f), but the\ ha\e generall\ 
turned, as it has been said (?i), “on the peculiar woiding of 
these Acts, which ajipeared to the Couits to compel them to 
give the law an ei post facto operation ” Statutes oi limitations 
ha\e been construed as affecting existing claims where an 
inter\al ot time was allowed for then enforcement (r), and if 
the language admits of that construction, the Couits, looking 
at the object of an enactment, sometimes construe its lemedial 
provisions retiospectnel) (y) The argument that an Act must 
not be so construed a‘» to take awav existing lights is inappln able 
to Acts which are in then nature declaiaton (r), and although, 
as a rule, words not lequirmg a retrospectne operation ought 
not to be so constiued, jet in all cases it is necessaiv to asiertain 
(from the language used) what the legislatuie meant (a) 

It maiiifesth shocks our sense of justice that an act legal 
at the time when it was done should be made unlawful bj a 
new enactment ( 6 ), and the injustice and imjiolicj of ei post 
facto 01 letrospectne legislation is most aj)parent in the case 

(s) Lush J dissented on the ground that the intention of the Act ^as not 
clear and in Re Pulhorough School Board [1894] IQ B 725 Ixipes, L J 
stated that he preferred the reasoning of that Judge 

(t) See for instance Hodgkinson \ Wyatt, 4 Q B 749, Brooks \ Bockett 
9 Id 847, i? y*St Mary, Whitechapel, 12 Id 120, B \ Christchurch 
12 Id 149 Mackenzie v Shgo Ry Co 18 Id 862, A G v Bristol Water 
works Co , 10 Exch 884 Ansdell v Ansdell, BP D 138, Be Williams, [1891] 
2 Q B 257 

(tf) Per Ld Denman in Hitchcock v Way, 6 A A £ 945, at p 951 

(«) Pardo \ Bingham, 4 Ch App 735 Comill v Hudson, 8 E & B 429 
B V Leeds Ry Co , 18 Q B 343 (recognismg Towler v Chatterton 6 Bing 
258, upon which see per Kolfe B in Moon v Durden, 2 Exch 22, at p 36, 
and per Cresswell, J , m Marsh v Higgins, 9 C B 551, at p 569) 

iy) See, for instance Quilter v Mapleson, 9 Q B D 672 , Page \ Bennett, 
29 L J Ch 398, The Ironsides, 1 Lnsh Adm 465 

(«) Per Pollock, B , m A G v Theobald, 24 Q B D 557, at p 559 (citing 
A G V Hertford, 3 Eisch 670) 

(a) Reynolds Y A G for Nova Scotia, [1896] A C 240, 244 

(b) Per Erie, C J , m itftd By Co v Pye, 10 C B N 8 179, at p 191 


Criminal 

eases 
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of new criminal laws To these the maxim of Paulas (c), 
adopted by Lord Bacon (<f), applies nunquam crescit ex •post 
facto prccterih delicti cestimatio The Irtv does not allow a 
Idtei fact, a circumstance or matter subsequent, to extend or 
amplify an offence Unless the intention of the legislature is 
clearly expressed to that effect, criminal offences are not to be 
(reated by giving a retroactive operation to statutes (e) There 
IS a great difference between making an unlawful art lawful 
and making an innocent action criminal (/) 


Ad EA QUl. FREQIjLNTIUS 4CCIDUNT jura 4DU»TANTIR (2 In^t 
137) — The lau^ are adapted to those cases uhuh more 
frequently occur 

La>\s ought to be, and usually aie, framed with a view to 
such cases as are of frequent rather than such as aie of rare or 
accidental occurrence, or, in the language of the civil law, jus 
constitui oportet in his qua* ut plunmum acciduntj non quce 
ei inopinato (g)j for, neque leges neque senatusconsulta ita 
scnbi possunt ut omnes casus qui quandoqne incidennt compre- 
hendantur, sed sufficit ea qua plerumque a((idunt tontinen (h), 
laws cannot be so worded as to include e'vei^ case which may 
aiise, but it is sufficient if they apply to those things which 
most frequently happen All legislation proceeds upon the 
piinciple of pioMdiiig for the ordinary course of things (2), and 
to this principle fiequent reference is to be found, in the reports, 
111 answer to arguments, often speciouslv advanced, that the 
words of an Act cannot have a particular meaning, because in 
a certain contingencv that meaning might work a lesult of 


(c) D 50, 7 138, 5 1 

(d) Bac Max rog 8 

(e) R V Griffith % [1891] 2 Q B 146 

if) See Philips v Eyre, LB6QB1, atp26 

(9) D 1, 3, 3 See Ld Camden b judgment m Entick \ Carrington, 
19 St Tr 1030, at p 1061 Sir B Atkyns observes that ' laws are fitted 
ad ea qua frequentiur accidunt, and not for rare and extraordinary events and 
accidents ” See his * Enquiry into the Power of dispensing with Penal Statutes,’ 
cited 11 St Tr 1200 ’ The rule is ad ea qua frequentius accidunt leges adap 

tantur ' per Bromwell, B , in East Counties, dc , Ry Companies v Marriage, 
9 H L Gas 32, at p 52 , per Willes, J , m B v Saddlers' Co , 10 H L Gas 
404, at p 429 

(10 D 1.3,10 

(t) Per Blackbuin, J , in Maxted v Paine, L B 6 Ex 132, at p 172 
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which nobody would approve In Miller v Salomons {1) it was 
argued that Parliament could not have intended that a Jew, 
before sitting in the House of Commons, must use the words 
“ on the true faith of a Christian,” prescribed in the oath of 
abjuration of 6 Geo 3, c 53, because any person, refusing to 
take the same oath when tendered by two justices, would, under 
the 1 Geo 1, st 2, c 13, be deemed to be a popish recusant, 
and would be liable to penalties as such, and to enforce these 
piovisions against a Jew, it was said, would be the merest 
tyranny But Baion Parke (1) thus replied to this argument — 
‘ If in the vast majority of possible cases— in all of ordinary 
occurrence — the law is in no degree inconsistent or unreasonable, 
construed according to its plain words, it seems to me to be 
an untenable proposition, and unsupported by authority, to say 
that the construction may be varied in every case, because there 
IS one possible but highly improbable one in which the law would 
operate with gieat &e\erity, and against our own notions of 
justice The utmost that can be reasonably contended is, that 
it should be aried in that particular case, so as to obviate that 
injustice — no further ” 

Anothei illustration of the maxim is afforded by St 
MargareVs Bunal Board \ Thompson (m) There the right 
of a parish sexton to enter and perform his functions upon 
burial ground formed under the Burial Act, 1852 (w), was 
contested, and it was urged that the Act could not be supposed 
to confer such an absolute right, because by the common law 
the rector could dismiss the sexton, or exclude him from the 
churchyard, in the event of his misconduct The Court, 
howe\er, consideied that the Act should be construed as “ framed 
with a \iew to the ordinary position of rector and sexton in 
respect of the latter’s duties ” 

Where an insurance society obtained a private Act, which 
enacted that all actions and suits might be commenced in the 
name of their secretary, as nominal plaintiff, it was held that 
this Act did not enable the secretary to petition, on behalf of 
the society, for a commission of bankruptcy against their debtor , 
for the expression “ to sue,” generally speaking, means to bring 

(k) 7 Exch 475 8 Id 778 

(Q In Miller y Salomons, 7 Eidi 476, at p 649 

(tn) L B 6 C P 445 

In) 15 ft 16 Vict c 85, 8 32 
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actions, and the legislature was providing for p^er\-day and not 
for exceptional occurrences (o) 

Again, when the construction vtas under consideration, of 
the Distress for Rent Act, 1737 (p) (which gives a remedy to 
d landlord, whose tenant has fraudulently removed goods from 
the demised premises, unless they have been hona fide sold to 
one not piny to the fraud), and it was urged that it ought to 
be implied that the landlord was not empowered b^ the statute 
to enter the close of a third person, oi to break his locks, for 
the purpose of seizing the goods, unless he w as a party to, or at 
least (ogmzant of, the fiaudulent removal, and fuithei that 
the breaking open of his gates without a pie\ious request to 
open them was unjustifiable the Couit held that neither oi 
these conditions need be obsei\ed as necessary to the exercise 
of the right gnen b\ the statute, ‘ foi, geneialh, goods fraudu- 
lently removed are not secreted in a man’s close or house without 
his piivit> or consent The legislature mav \\e presumed to have 
had this (q) in then contemplation ad la qim freqaenUus 
aaidunt jura adaptantur ’ 

The reader will also find the maxim loKiblv applied b\ 
Lord Blaclvbuin in IJnon v Valedoniau Ry Vo (?), and two 
other judgments (<fj of the same great authoiitv demonstrate 
that it has foice, not onl> as a canon of (oiisti notion of statute 
law , but also as a principle of the common law” 

It 18 then tiue that, ‘when the woids of a law extend not 
to an inconvenience raiely happening, but do to those which 
often happen, it is good leason not to strain the words furthei 
than they leach, by saying it is casi/v and that the 

law intended qucc frequenting auidunt ” “But, ’ on the othei 
hand, “it is no reason, when the words of a law do enough 
extend to an inconvenience seldom happening, that they should 
not extend to it as well as if it happened more frequently, 
because it happens but seldom ” (t) A (Ofus omissus ought not 

(o) Guthrie v Fisk SB AC 178 Arg A G \ Jackson 2 Cr & J 101, at 
p 108, Wmg Max 718 Argumentum a communtter aactdentthus in jure frequens 
est, Gothofred, ad D 44, 2, 6 

(p) 11 Oeo II c 19 

iq) Wtlhams v Roberts, 7 Exch 618, at p 628 see Thomas ^ Watkins 
Id 630 

(r) 5 App Gas 820, at p 838 

(«) Clarke v Wriqht, 6 H & ^ 849 at p 862, Dalton v Angus b App Cxs 
740, at p 818 

(f) Per Vaughan CJ, in Bole v Horton Vaugh 360 at p 373 aee also 
Fenton v Hampton, 11 Moore, P C 345, at p 365 
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to be created by interpretation, save in some case of strong 
necessity (w) Where, however, a casm omissus does really 
occur, either through the madveitence of the legislature (v), or 
on the principle guod semel aut his enstit 'prwtereunt legu~ 
latores (y), the rule is that the particular case, thus left 
unprovided for, must be disposed of according to the law as it 
existed before such statute — Casus omissus et ohlnioni datu^ 
dispositioni communis juris relinqmtur (z), “a casu^ omissusy'^ 
observed Buller, J (a), “can in no case be supplied b> a court 
of law, for that would be to make laws ** 

(tt) Per Ld Fitzgerald m Mersey Docks Board v Henderson, 13 \pp Cas 
595, at p 607 

(x) R V Denton 5 B & S 621, at p 828, Cobb v Aftd Wales Ry Co 
L K 1 Q B 342, at pp 348, 349 

(y) D 1, 8. 6 

(z) Bishop s Case, 5 Eep 37 b See Rohmon v Cotterell, 11 Exch 476 

(fl) Jones V Smart 1 T R 52 see ilso per Ld Abmger in Lane v Bennett 
1 M A W 70, at p 73, arg Shepherd v HiUs, 11 Exch 66, at p 64 
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CHAPTER n 


MAXIMS RELATING TO THE CBO\(N 
The principal attributes of the Crown are soveieignty oi 
pre-eminence, perfection, and perpetuity, and these attributes 
are attached to the wearer of the crown by the constitution, and 
may be said to form his constitutional charactei and royal 
dignity On the other hand, the principal duty of the sovereign 
18 to govern his people according to law, and this is not only 
consonant to the principles of nature, of liberty, of reason, and 
of society, but has always been esteemed an express part ot 
the common law of England, even when preiogatne was at 
the highest In this chapter are collected some of the 
more important technical rules, embodying the abo\e general 
attnbutes of the Crown (a) 


Two fold 
ohamcter 
of the 
sovereign 


Eex non debet esse sub^ homine, sed sub Deo et sub lege, 
QUIA LEX FACiT REGEM {Broct TaB 1 fo 5, 12 Re]) 

> 65 ) — The king is under no many yet he is under God and 

the lawy for the law makes the ling 
The head of the State is regarded by our lay in a twofold 
< haracter — as an individual liable like any other to the accidents 
of mortality and its frailties, also as a corporation sole (6), 
endowed with certain peculiar attributes, the recognition whereof 
leads to important consequences Politically, the sovereign is 
regarded in this latter character, and is invested with various 
functions, which the individual, as such, could not discharge 


(a) On the subject of this chapter, see further Allen on the Royal Prerogative 
Chitty on the Prerogative of the Crown, particularly chaps i , u , xv xvi , 
Fortescue de Laud Leg Ang , by Amos, chap ix , Finch’s Law, 81, Plowd 
Com , chap xi , Bracton, bk 1, chap viii 

(b) Mr Allen, however, observed (Royal Prerog , p 6), that ‘ there is some 
thug higher, more mysterious, and more remote from reality m the conception 
which the law of England forms of the king than enters mto the notion of a 
coiporation sole ’ 
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"The person of the king,” it has been ^aid (fj, “is by law 
made up of two bodies a natural bod\, subject to infancy, 
infirmity, sickness, and death, and a political liod^, perfect, 
powerful, and perpetual ” These two bodies are mseparabh 
united together, so that they may be distinguished, but cannot 
be divided More often, however, the sovereign would seem 
to be regarded by our law in his political than m his individual 
and natural capacitj, and the attributes of his former are 
blended with those of his latter character As (onservator of 
the public peace, the Crovn in any criminal pioceeding repre 
sents the community at laige, prosecutes for oftences committed 
against the public, and can alone exercise the preiogati\e of 
pardoning As the fountain of justice, no Court can have 
compulsoij jurisdiction o\ei the sovereign, an action for a 
personal urong, theiefore, uill not he against the king, foi 
which iiile, indeed, another more technical reason has been 
assigned — that the king cannot bj his iivrit command himself 
to appeal ioravi pidice As the dispenser of law and equih, 
the king is present in all his Courts , whence it is that he cannot 
be nonsuit in an action, nor does he appeal b\ attoine\ fc/) 

The Case of Piohihitwns (e) shows, howe\er, that the king 
18 not above the law, for he cannot m person assume to decide 
anj case, civil or criminal, but must do so bj his judges, the 
law being " the golden met-wand and measnie to tr\ the causes 
of the subjects, and which protected his majest\ in safetj and 
peace ” — the king being thus in truth, sub Deo et lege This 
case shows also that an action will not he against the Crown 
for a personal tort, for it is there laid down that " the king can- 
not arrest a man for suspicion of treason or felons , as others of 
his lieges maj ”, the reason gnen being that, if a wrong be thus 
done to an individual, the part} grieved cannot have remedy 
against the king But although in these and other respects, 
presently to be noticed, the king is greatly favoured by the law, 
being exempted from the operation of various rules applicable 
to the subject, he is on the whole, and essentially, beneath 
not superior to it, theoretically in some respects abo'\e, but 
practically bound and directed bj its ordinances (/) 

(c) Bagahaw, Bights of the Grown of England, 29 eee also Duchy of Lancaster 
Case, Plowd 212, at pp 213, 217, Willton v Berkley, Id 223, at p 238, 
Allen Royal Pre 26, Bac Abr Prerogative (E 2) 

(d) 1 Blac Com 270, Finch s Law (by Pickeimg), 82 

(e) Prohibtitons del Roy, 12 Bep 63 

(/) See the Debate m the House of Lords on Life Peerages, Hansard, vol 140, 


The king IS 
beneath the 
law 
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Immortality 
ascribed 
theoretically 
to the king 


Rex nunqlam mohitur {Branch, Max, bth ed 197)— 
The kincf never dies 

The law ascribes to the king, m his political capacity, an 
absolute imiuortalitj , and immediately upon the decease of 
the leigniiig jiiince in his natural €apacit>, the kinglv dignity 
and the pieiogatnes and politic capacities of the supreme 
magistrate, bv act of law, without any inteiregnum or interval, 
Aest at once in his successor, who is, eo initante, king, to all 
intents and pin poses (g), and this is in accordance with the 
maxim of our constitution, In Anglia non est interregnum (h) 
“It IS true,” said Lord Ljndhurst (ij, “that the king never 
dies, the demise is immediately followed by the succession, 
there is no inteiAal The sovereign always exists, the person 
only is changed ” 

So tender, indeed, is the law of supposing even a possibility 
of the death of the sovereign, that his natural dissolution is 
generally called his demise- -demissio leqis vel coroner — an 
expression which signifies meiely a tiansfer of jiiopeity, and 
when we speak of the demise of the Ciown, we mean only that, 
in consequence of the disunion of the king^ natuial b)dy from 
his bod> politic (ly), the kingdom is transfeiied to his successor, 
and so the royal dignih remains perpetual (k) It has, doubt- 
less, usually been thought piudent, when the sovereign is of 
tender years at the period of the de\olution upon him of the 
loyal dignit}, to appoint a protector, guardian, or regent to 
discharge the functions of royalty for a limited time, but the 
'very necessity of such extraordinary provision is sufficient to 
demonstrate the truth of that maxim of the common law, that 
in the king is no minority (/), for he has no legal guardian, 
and the appointment of a regent must, therefore, be regarded 
merely as a provision made by the legislature to meet a special 
and temporary emergency (m) 

pp 263, et teq In Howard v Gotset, 10 Q B 359, at p 386, Colendge, J , 
observed that ** the law is enpreme over the House of Commons, as over the Crown 
itself ” Bee also post, p 34 
(g) 1 Blac Com 249 

ih) Jenk Cent 206 See Cooper s Account of Public Records, vol 2, 323, 
824 , Allen, Royal Prerog 44 

(t) Canterbury v A G , 1 Phill 306, at p 332 
0) Ante, p 31 

(k) 1 Blac Com 249 

(l) Bac Abr Prerogative (A ) 

(m) 1 Blue Com 248, Plowd Com 177, 284 And see the Regency Act, 
1910 aO Edw 7 and 1 Geo 5, g 2G) 
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It seems that the Duchy of Cornwall \ests in the king’s 
eldest son and heir apparent at the instant of his birth, without 
gift or creation, and as if minority could no moie be predicated 
of him than of the sovereign himself (n) 

The title of the sovereign is regulated by succession as well 
as descent, and if lands be given to the king and his “heirs,” 
this word “heirs” includes the “successors” to the Crown, 
although on the demise of the so\ereign, according to the course 
of descent recognised at the common law, the land might have 
gone in some other channel Hence, if the king die without 
issue male, but leaving two daughter^ lands held to him and 
his hens go to his eldest daughter as succeeding to the Crown, 
wheieas, in the case of a subject, lands wheieof he was seised 
would pass to his daughters, m default of male issue, as 
coparceners (oj Similarly, if real estate be gi\en to the king 
and his heirs, and afteiwards the reigning dynasty be changed, 
and anothei family be placed upon the throne, the land in 
question would go to the successoi, and then descend in the 
new line (p) And a giant of land to the king for e'ver creates 
in him ail estate of peipetual inheritance (q), wheieas the like 
woids would but gj-ve an estate for life to an> of his subjects 

In legard also to peisonal pioperty, the Crown is differently 
circumstanced from an indnidual or from a corporation sole, 
for, by the oidinaiy rule, such property does not, in the case 
of a corpoiation sole, go to the successor — in the king’s case, 
by oui common law, it does (r) And it is woithy of remark 
that the maxim, “ the king never dies,” founded manifestly 
on notions of expediency, and on the apprehension of danger 
which would lesult from an interregnum, does not hold in 
legal d to othei corporations sole Thus a parson, though 
clothed with the same rights and reputed to be the same peison 
as his predecessor, is not deemed bj our law to be continuously 
in possession of his office, nor is it deemed essential to the 
pieservation of his official privileges that one incumbent should, 
without an\ interval of time, follow another Such a corpora- 
tion sole may, dining an interval of time, cease to be visibly 
tn esse^ whereas the king never dies — ^his throne and office are 
never \acant 

(n) Per Ld Brougham m Clayton v A G , 1 Coop temp Cott 97, at p 125 

(o) Grant on Corporations, 627 See also the Crown Private Estates Acts, 
1862 and 1873 (25 ft 26 Vict c 37, and 36 ft 37 Vict c 61) 

(p) Grant, Corp 627 (g) 2 Blac Com 216 (r) Glrant, Corp 626 

L M 3 
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Yet it would be an error to say that this fiction of the 
constitution as to the continuity of the Royal Person is always 
followed to its logical conclusions One limitation is illustrated 
b} A \ Kohler (s), where the question was discussed, 
whether mone\ which bv mistake had been j)aid to the 
Treasury during the reign of one sovereign could be recovered 
under his successor, and it was held that the soveieign could 
not be responsible for money paid in error to, and spent by, 
a predecessor, which that predecessor might lawfully ha\e 
disposed of for his o\in use, supposing it to have come rightfully 
to his hands 


Rex NO^ POTFST pfccahe (2 Kolhy R i04 )— T’/jc hrn] can 
do no urong 

It IS an ancient and fundamental principle of the English 
constitution that the king <an do no ^long (t) But this 
maxim must not be understood to mean that the king is above 
the lavs, in the unconfined sense of those words, and that 
everything he does is necessarih ]ust and lavful Its true 
meaning is, first, that the sovereign, indnidualh and per- 
sonallj, and in his natural capacity, is independent of and is 
not amenable to an> other eaithlv pover or ]uiisdiction, and 
that anything amiss in the condition of public affairs is not 
to be imputed to the king, so as to render him personally 
answerable for it to his people Secondh, the maxim means 
that the preiogatne of the Crown extends not to do any injury, 
because, being created foi the lienefit of the people, it cannot 
be exerted to their prejudice, and it is therefore a fundamental 
geneial rule that the king cannot sanction an act forbidden bv 
law, so that, fiom this point of Mew, he is under and not 
above the laws, and is bound b^v them equally with his 
subjects (w) If, then, the sovereign personally command an 
unlawful act to be done, the offence of the instrument is not 
thereby indemnified, for though the king is not himself under 
the coercne power of the law, yet in man\ cases his commands 
are under the directne pover of the law, vhich makes the act 

(«) 9 H L Gas 654 

(t) Rex quod est tnjuetum jwere non potest , Jenk Cent 9, 306 
(ti) Chitty, Prerog 5, JeoJc Cent 906 See Fortescue de Land Leg Ang 
(by Amoe), ^ 
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itself invalid if unlawful, and so renders the instrument of 
execution thereof obnoxious to punishment (^) As in affairs 
of State the ministers of the Crown are held responsible for 
advice tendered to it, or e\en for measures which might possibly 
be known to emanate directly from the sovereign, so may the 
agents of the sovereign be civill} or criminally answerable for 
lawless acts done — if that may be imagined — ^by his command 

The king, moreover, is incapable not onl\ of doing wrong, Giant from 
but even of thinking wrong Whenever, therefore, it happens 
that, by misinformation or inadvertence, the Crown has been 
induced to in\dde the pri\ate rights of a subject — as by 
granting a franchisse to a subject contrary to reason, or in a 
way prejudicial to the commonwealth or a pnvate person — the 
law will not suppose that the king meant either an unwise or 
an injurious action, for eadem meyi^ prcBSvmttvr regih qun est 
jurti et qua dehet ])raurtim in duhus (y), but declares 
that the king was deceived in his grant, and thereupon such 
grant becomes void upon the supposition of deception either bv 
or upon those agents whom the Crown has thought proper to 
employ (r) In like manner, also, the king’s grants are void 
w^henever they tend to prejudice the course of public justice (a) 

And, m brief, to use the words of a learned judge (h), the 
Crown cannot, in derogation of the right of the public, unduly 
fetter the exercise of the pieiogtitive which is vested in the 
Crown for the public good The Crown cannot dispense with 
anything in which the subject has an interest (c), nor make 
a grant in violation of the common law (r?), or injurious to 
vested rights (e) In this manner it is that, while the sovereign 
himself IS, in a jiersonal sense, incapable of doing wrong, yet 
his acts maj in themselves be contrary to law, and, on that 
account, be set aside bv the law 

It must further be observed that, even where the king^s 
grant purports to be made de gratia specially certa mentia, et 

(ar) 1 Hale, P C 43, 44, 127 Per Coleridge, J , in Howard v Gomtt, 10 
Q B 859, at p 366 

(p) Cole V Cheer Hob 140, at p 154 

(z) 2 Blac Com 246, see Gledstanes \ Sandwteh, 5 Scott, N B 669, at 
p 719, R V Kempe, 1 Raym Ld 49, Finch s Law, 101, Vtgere v Dean of St 
Paids.Uq B 909 
(fl) Chitty, Prerog 885 

(6) See per Platt, B , in N Aroktpelago Co v R , 2 E A B 656, at p 864 
(e) Thomas y Waters, Hard 448, at p 448 
id) 2 BoU Abr 164 

is) R V Butlef, 8 Lev 220, cited per Paike, B , in R Arehfpelago Co r R , 

2 E & B at p 894 
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Act of 
Parliament 


Patent 


mero motu, the grant will be Toid, if it appears to the Court 
that the king was deceived in the purpose and intent thereof, 
and this agrees with a text of the civil law, which says that 
the above clause non valet in his in quibus proesumitur pnn- 
cipem e^se ignorantemy therefore, if the king grant such an 
estate as by law he could not grant, forasmuch as the king 
was deceived in the law, his grant is void (/) Thus the Crown 
cannot by giant of lands create in them a new estate of 
inheritance, or give them a new descendible quality (gf), and 
the power of the Crown is similarly restricted as regards the 
grant of a peerage or honour Qt) 

The abo-ve doctrine cannot, however, be extended to 
invalidate an act of the legislature, on the ground that it 
was obtained by a suggeUio falsi, or suppressio ven It 
would indeed be something new, as forcibly observed by Cress- 
well, J (i), to impeach a statute by a plea stating that it was 
obtained by fraud 

In connection with this part of our subject, it is worthy 
of lemark that the powei which the Crown possesses of calling 
back its grants, when made under mistake, is not like an) right 
possessed by indiiiduals, for, when it has been deceived, the 
grant may be lecalled notwithstanding any derivative title 
depending upon it, and those who ha\e deceived it must bear 
the consequences (1) 

The doctrine just stated applies also in the case of a patent 
which has in some way improMdentl) emanated from the 
Crown Thus, in Morgan v Seaward (1), Parke, B , observed 
as follows “That a false suggestion of the grantee a\oids an 
ordinary grant of lands or tenements from the Crown, is a 
maxim of the common law, and such a grant is void, not 
against the Crown merel), but in a suit against a third 
person (m) It is on the same principle that a patent for two 
or more indentions, where one is not new, was held to be 

(/) Case of Alton Woods, 1 Rep 63 

( 9 ) Per Ld Chelmsford m Wittes Peerage, L B 4 H L 126, at p 152 
(h) Wtltes Peerage, L B 4 H L 126, and see Buckhurst Peerage, 2 App 
Cas 1 , at pp 20, 21, per Ld Cairns 

(t) In Stead v Carey, 1 C B 496, at p 516 see also per Tindal C J , Id at 
p 522 

(k) Judgm , Cummtng v Forrester, 2 Jac A Walk 334, at p 342 
(0 2 M AW 544 at p 561 (cited arg in Nickels v Ross, 8 C B 679, at 
p 710, m Beard 7 Egerton, Id 166, at p 207, and in Croll v Edge, 9 C B 
479, at p 466) See B v BetU, 15 Q B 540, at p 547 

(m) Citing Travell v Carteret, 3 Lev 134, at p 135, and Aleoek v Cooke, 
5 Bmg 340 
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altogether void in Rill \ Ihompson (n), and Brunton v 
HawJces (o), for although the statute (p) invalidates a patent 
for want of noveltv, and consequently foice of the statute 
the patent would be void, so far as related to that which was 
old, yet the principle on which the paient has been held to be 
void altogether is, that the consideration for the grant is the 
novelty of all, and the consideration failing, or, in other words, 
the Crown being deceived in its grant, the patent is void, and 
no action maintainable upon it ” (q) 

The rule upon the subject now touched upon has been yet 
more fully laid down (r), as follows — If the iing has been 
deceived by an} false suggestion as to what he grants or the 
consideration for his grant, if he appeals to have been ignorant 
or misinformed as to his interest in the subject-matter of his 
grant, if the language of his grant be so general that }ou 
cannot in reason applv it to all that might literally fall under 
it, or if it be couched in terms so uncertain that you cannot 
tell how to applv it ^ith that precision which grants from one 
so especiallv lepresenting the public interest ought m reason 
to have, or if the grant leasonably construed would work a 
wrong, or something contrarv to law, in these and such like 
cases the grant will be either wholly void or lestrained according 
to circumstances, and equally so, whether the technical words, 
ev certa scientia et mero motu, be used or not But this is 
held upon the very same principle of construction on which a 
grant from a subject is construed, viz , the duty of effectuating 
the intention of the grantor ” To hold the grants valid or 
unrestrained in the cases just put would be, as it is said, in 
deceptione domini reqis, and not secundum intentionem It 
must, however, at the same time be noted that long modern 
possession will often make good and valid a title defective on 
account of vagueness or uncertainty in the oiiginal grant This 
18 effected by a presumption of a supplementary and confirmatory 
grant, so as to preserve the fiction of royal impeccability (j) 

The principle that the king can do no wrong led to the 
institution of the Petition of Right, which is founded upon 

in) 8 Taunt 375 
(o) 4 B A Aid 642 

ip) The Statute of Monopolies, 1623 (21 Jac 1, c 3), s 6 See now also the 
Patents and Designs Act, 1907 (7 Edw 7, c w), s 7 (4) 

iq) See also judgment of Pollock, C B , m Htlls v Lond Gaslight Co , 
5 H & N 312, at p 340 

{r) R Y E Archipelago Co , 1 E & B 310, at pp 337, 338 
(a) Dee Barres v Shey^ 29 L T 592 


Petition of 
Bight 
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the theory that the king, of his own free will, graciously orders 
right to be done (soif droit fait al 'partie) [t) This proceeding 
18 open to a subject in rases where his lands or goods or moneys 
have found their way into the possession of the Crown, and 
the purpose of the petition is to obtain restitution, oi, if that 
cannot be given, then compensation in inonev {u) It is also 
open to him for the purpose of reco\ering moneys due to him 
under a contract made on behalf of the Crown, as for goods 
supplied to the Ciown or for the public ser\ice (r), or 
unliquidated damages for breaches of the contract (y), or 
moneys payable by sen ants of the Crovn to the suppliant under 
a grant of the Crovn [z) But it is not open to him in other 
cases, and he cannot thereb\ obtain (ompensation for a 
wrongful act done by a servant of the Crown in the pui ported 
performance of his duties, or for a trespass (a), or the alleged 
infringement of letters patent {h) 

The maxims, qm facit per ahum facit per se and respondeat 
superior y have no application where the servants of the Crown 
commit a toit, what the sovereign does personally, the law 
presumes will not be wrong, what he does b\ command to his 
servants, cannot be wrong in him, for, if the command be 
unlawful, it IS in law no command, and the servant is respon- 
sible foi the unlawful act, the same as if theie had lieen no 
command (c) 

The ])rocedure in Petition of Right is now legulated by the 
Petition of Right Act, 1860 (c/), which was passed to simplify 
the procedure, but did not extend the lemedj to new cases (e) 
The petition is left with the Home Senetarv for the considera- 


(f) 3 Blac Cora 254—266 It has been said that the petition took its origin 
under £du ard I , and was substituted for a prescipe against the king , see 
Tohin V B , 16 C B N S 310, at p 366 

(fi) Per cunam m Feather v B , 6 B & S 257, at p 294 
{x) Ibid 

(y) Thomas v B , L B 10 Q B 31, Windsor d AnnapoJts By Co v B , 
11 App Gas 607 

(z) Kildare County Council \ R , [1909] 2 Ir B 199 , see Duhlm Cory v B , 
[1911] 1 Ir 63, at p 110 

(o) Tobtft V B , 16 C B N fl 310 

(b) Feather v B , supra See Dixon v London Small Arms Co , 1 App Cas 
632 

(c) Tobin V B supra, at pp 354, 360, Viscount Canterbury v B , 1 Phillips, 
806, at p 321 

id) ^ A 24 Vict c 34 For a succinct account of the earlier procedure, see 
3 Blac Com 266 See further Chitty, Frerog 340 et seq It is well illustrated 
by De Bode s Case, 8 Q B 268 
(fl) 23 A 24 Vict c 34, s 7, ad fin 
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tion of the king, who, if he think fit, may grant his fiat that 
right be done (/) Upon th^ fiat, for which no fee is payable (/), 
being obtained, a copy of the petition and fiat, indorsed with 
the prescribed prayei, is left ^ith the Treasury solicitor, and 
then the CroT^n has t\^enty-eight days within \^hich to answer, 
plead, or demur to the petition (g) Proceedings can be stayed 
where the petition is founded upon a contiact containing an 
arbitration clause, but a stay may be refused where an important 
constitutional question is involved (h) In the absence of a 
stay, subsequent procedure lesembles, in general, that of 
ordinary actions (z), but though the Crown may have “dis- 
covery ” from the suppliant (A), he cannot have it fiom the 
Crown (1) The Court has power to order the petition to be 
tried without a jury, though, if it had been an action between 
subject and subject, either part} would have been entitled to 
a jury (?/?), and if the suppliant obtain a judgment the ordinary 
methods of execution are not open to him 

Formerly, the judgment, if in his favour, was that of ouster judgment 
le nimrif or amoreas mmn^^ or in full, quod manus domini regu 
amoreantur ef posmsw resUtuatur petenti, saho jure domtni 
regts the last being alwajs added, because no laches was ever 
imputed to the soveieign (w) By such judgment the Crowni 
is instantly out of jiossession, so that there needs not the 
indecent inteijiosition of his own officers to transfer the seizin 
from the king to the partv iggneved (n) Xow, the Court 
niaj give judgment that the supplnint is entitled wholly or in 
part to the lelief sought, or to such othei relief as the Court 
ma> think light, and thih judgment has the same effect as 
that of amoveas mauus (o) (’osts follow the lule prevailing 
in ordmaiy actions (p) 

The light of a subject to the loyal fiat has been much The royal 
discussed But it seems cleai that, under the 23 & 24 Vict 
c 34, the Courts have no juiisdiction until the fiat has been 

(/) 23 & 24 Vict c 34, 8 2 

(g) Ss 3-^ 

(h) Anglo Newfoundland Development Co , Ld v R , [1920] 2 E B 214 
(C A) 

(0 S 7 

ik) Tomltne v B , 4 Ex D 252 

(l) Thomas v/{,LB10QB44 Cf4Gv Newcastle upon Tyne, 

[1897] 2 Q B 384 

(m) S 7, Marconi 8 Wireless Tel Co , U y R , [19181 1 K B 198 (C A ) 

(n) 3 Blac Com 257 

(o) 23 A 24 Vict c 34, ss 9, 10 

(p) S 12 As to satisfaction, see further ss 18 14 
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obtained, and that its improper refusal would be a matter with 
which Parliament alone could deal The Act evidently leaves 
a discretion to the Crown, and cases might be suggested in 
which interests of State would forbid the publication in 
open court of matters relied upon by the suppliant On the 
other hand, notwithstanding the supplicating language of the 
petition, it never was the theory of the constitution that this 
remedy was one of pure grace and favour (g^) , it is substantially, 
as well as nominally, a petition of right (r), and the prayer 
18 grantable dehito justitvce^ being referred by many to the 
clause in Magna Charta, nulU negahtmus justitiam vel rectum 
“I am far from thinking/’ said Lord Langdale, “that it is 
competent to the king, or rather to his responsible advisers, 
to refuse capriciously, to put into a due course of in\estigation, 
any proper question raised on a petition of right The form 
and application being, as it is said, to the grace and favoui 
of the king appear no foundation for an'v such suggestion ” (?) 
It IS now the common practice of the Home Office to indorse 
“let right be done” as a matter of course, without even 
referring the case to the Attornev-Q-eneral (f) 

The grant of the hat is not a step in the proceedings within 
the meaning of the Arbitration Act, 1889 (52 & 53 Vict c 49), 
6 4 (w) 

Aftei the royal hat has been obtained, the Crown may still 
raise the question whether the case is one in which petition of 
right may be brought, and this is usually raised b^ demurrer, 
notwithstanding that demurrers were abolished, so far back as 
1883, by E S C Order XXV , and that s 7 of the Petition 
of Right Act, 1860, makes the current practice applicable to 
petitions of right The cases in which a petition of right 
may be brought have already been stated, but in considering 
whether it is applicable to a particular claim, it must be 
remembered that the petition never lies unless there has been 
the \iolation of a nght^ for which, but for the immunity from 


(g) See per Bowen, L J , m Nathan, In re, 12 Q B D 461, at p 479 
(r) Chitty, Prerog 845 

(«) Bytes V Wellington, 9 Beav 579, at p 600, see also 3 Inst 240, 2 
Petition of right is a legal remedy which excludes mandamus, R v Comrs of 
Inland Bee , 12 Q B D 461 

(t) Per Jems, G J , m B Archipelago Co v B , 2 E A B 856, at p 914 
See, however, a pamphlet (published by V A B Stephens, 1663), on the case of 
Mr Irwin, m which much interesting matter as to Petition of Bight is collected 
(tt) Anglo Newfoundland Dwelopment Co \ R , [1920] 2 K B 214 (C A ) 
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process with which the law surrounds the person of the so\&- 
reign, an act at law or in equity might be maintained 

Although a petition of right does not he for a tort com- 
mitted by seivants of the Crown (^), ^et the servants who 
commit it, whether spontaneoush or by older of a superior 
power, are answerable therefor in an ordinary action, for the 
civil irresponsibility of the supieme power for tortious acts 
could not be maintained with any show of justice if its agents 
were not personally responsible (y), and that a servant of the 
Crown is liable to the subject for a trespass done, e\en with 
the sanction of the highest authority of the State, rests on 
principles which are too veil settled to admit of question, and 
vhich are alike essential to uphold the dignit\ of the Crown 
on the one hand, and the rights and libeities of the subject 
on the other’’ (2’) In Madmzo ^ WiUes (c?), a captain of a 
British man-of-var who destroyed a Spanish tiading ship 
wrongfully, but, as he believed, in performance of his dut}, 
was held liable to the owners Again, in Waller \ Band (b)^ 
the captain of a British man-of-wai, vho destroyed a lobster 
factory on the coast of Newfoundland, vas held liable to the 
owners, and it was decided that he could not justify an inter- 
ference vith private rights, not authoiised bj the legislature, 
under the provisions of a tieaty made betveen the Crown and 
the French Government In such actions the viongdoers must 
be sued as mdniduals, and not in their official capacity (c) , and 
this rule applies even wheie they aie incoipoiated (d) A 
superior official is not answerable for the act of his subordinates, 
unless it was substantially his own act (c) 

It may be added that in some of our colonies actions against 
the Go\ernment in respect of tortious acts ha\e been authorised 
by ordinance or colonial legislation (/) 

(x) Tohm \ B , 16 C B N S 310, Feather v B , 6 B A 8 257 

(y) Rogers v Rajendoo Dutt, 13 Moo P G 209, at p 236 Ntreaha Tamah 

V Baker, [1901] A C 661 

{z) Per cunam, Feather v B , 6 B & 8 257 ( 0 ) 3 B & Aid 353 

(6) [1892] A C 491, where the Crown s rights in case of a treaty of peace were 
discuss^ 

(c) Raletgh v Goschen, [1898] 1 Ch 73, China Mutual Steam Navigation Co 

V MacLay, [1918] 1 £ B 33 

(d) Roper v Public Works Commuemers, [1915] 1 K B 45 

(fli) Raleigh v Goschen, supra, Bainbndge v Postmaster General, [1906] 
1 K B 178 Bee 0 Byrne v Hartington, I B 11 G L 445, at p 453, and cf 
Mersey Trustees v Gibbs, L B 1 H L 98, at pp 124, 128 

(/) See A G of Strait Settlements v Wemyss, 13 App Gas 192 Farnell v 
Bowman, 12 App Gas 643, Hettihewage Siman Appu s Case, 9 App Cas 571 
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In the absence of some statutory provision to the contrary, 
servants of the Crown, civil as well as military, hold their 
offices only during the pleasure of the Cro\tn, and though they 
be engaged for a fixed period, yet it is an implied term of 
the contract that they may be dismissed sooner if the Crown 
please (g) No petition of right therefore lies for then 
dismissal Moreover, as a rule, they have no remedy against 
the agent of the Crown who engaged them, for, unless he has 
expressly agreed to be personally liable, a Crown agent is not 
answerable for breaches of contracts made by him in his public 
capacity, nor does he impliedly tv arrant his authority to make 
them (h) Where an agent of the Crown has, in his public 
capacity, made a contract which he had authority to make, the 
remed} for its breach by officials of the Crown is by petition 
of right (i), and not by action against the agent, for the 
Government revenues cannot be reached by a suit against a 
public officer (k) 

Questions ha\e arisen with respect to claims to participate 
in funds which the Crown has acquired through war or treaty 
with foreign States In Baron de Bode'^ Ca^e (/), the petition 
of right suggested that, under conventions with the French 
Government, the Crown had recened moneys for the pin pose 
of compensating its subjects whose properh had been confiscated 
during the wars wdiich followed the French Bevolution The 
petitionei, as one of such subjects, made a claim in lespect of 
a sum which remained in the Treasur\ after the claims of 
otheis had been satisfied It was held that, as a statute had 
been passed, which provided a particulai mode for the distribu- 
tion of the moneys, the petitionei ’s rights depended entirely 
upon the effect of that statute But the question was left open, 
whether, if the statute had not been passed, the Crown would 
haTe been answerable, as a trustee, for the moneys (m) This 
question was afterwards decided m the Crown’s favour in 
Bii^tomjee ^ The Qiieeti (n) There a claim was made in 

ig) Dunn v R [1896] 1 Q B 116, and the cases there cited , see Gould v 
Stuart, [1896] A C 575, Young v Waller, [1898] A C 661, Yoangf v idame, 
[1898] A C 469 

(h) Dunn v Macdonald, [1897] 1 Q 401, 555 

(t^ Thomas v R ,L B 10 Q B 81 , see Churchward v R , L B 1 Q B 173 
See, however, Graham v Commusumm of Works, [1901] 2 K B 781 

ik) Palmer v Hutchtruon, 6 App Cas 619 

il) Bq B 206, 13 Id 364 , 3H L Gas 449 

(m) See per Parke, B , at 13 Q B 383 

(n) 1 Q B D 487 , 2 Id 69 



ICAXllCS EELATiya TO THE CROWN 4S 

respect of a sum paid to the Crown b} the Emperor of China 
under the treaty of Nankin on account of debts due from 
Chinese to British merchants The notion that the sovereign, 
by receiving moneys under a treaty, could become the agent 
of, or trustee for, any of his subjects was described by 
Cockburn, CJ, as wild and untenable, and Lord Coleridge 
said that, if the sovereign had failed to administer the moneys 
according to the stipulations of the treaty , the failure was one 
which Parliament might correct, but with which courts of 
law could not deal (o) A somewhat similar question arose in 
Ktnloch V Secretary of State for India (p), where an attempt 
was made to compel the defendant to account, as a trustee, 
for booty which the Queen bv royal warrant had “granted*' 
to “the Secretary of State for India m Council for the time 
being,” “in trust ’* for the members of ceitain forces, amongst 
whom it was to be distributed according to a presciibed scale, 
dll doubtful claims being determined bv the Secretary unless 
the Queen should otherwise order It was held that the warrant 
did not transfer the property, or create a trust enforceable in 
equity, and that no action lay against the defendant, who was 
merely the agent of the Crown for a specific purpose 

Closeh analogous to petition of right was the Morntrans Monstianb 
de droit [q) This proceduie was formerly employed when the 
facts upon which the suppliant and the Crown lelied had alread\ 
been established, whether bv (oinniission, inquest of office, oi 
otherwise, and the judgment of the Court was requiied as upon 
a special case Although now obsolete, this proceduie was once 
of great importance, and almost superseded that bv petition (/) 

Where the Crown is actually in possession of lands oi wheie title 

chattels, we hd\e seen that its title can be directlv questioned of Crown 
’ ^ IS mdiiectly 

only bv petition of right There sometimes arises a question questioned 

between subject and subject in which the rights of the Crown 

may be indirectly involved, so that a judgment as between the 

parties may affect the interests of the Crown In such cases («) 

the Attorney-General must have notice of the proceedings, and 

(o) It was decided m this case that the Crown could not plead the Statute of 
Limitations 

(p) 7 App Cae 619 
(g) Chitly, Prerog 362 
(f ) 8 Blue Com 256 

(s) See, for instance, Hootnden v innesley (Lord), 2 Sch k Lef 607, 617 
618, A G V Norstedt, 3 Pnee, 97, A G for N S Wales v Wtlltams, [1915] 

A C 573, Esqmmdt and Nanatmo Ry Co v Wtlson, [1920] A C 358, 

Chamberlatn's Settlement, Re, [1921] 2 Gh 583 
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be made a party, otherwise the Courts will not adjudicate 
The necessity of making the Attorney-General a party also 
extends to cases where the sovereign is interested as 'parens 
patruBy or protector of the rights of his subjects, as, for 
instance, in actions concerning testamentary dispositions, 
where the subject-matter is appropriated for general charitable 
purposes {t) 


Non potest Eex Gratiam facere cum Injuria et Damno 
ALIORUM (3 Inst 236 )—The king cannot confer a 
favour on one subject to the injury and damage of others 

It IS an ancient and constant rule of law (u) that the king’s 
grants are invalid when they destroy or derogate from rights, 
privileges, or immunities pre\iousl^ vested in another subject 
the Crown, for example, cannot enable a subject to erect a 
market so near to the legallj established market of another 
as to be a disturbance thereof (x) Nor can the king grant 
the same thing in possession to one which he or his progenitors 
have granted to another (y) If the king’s grant, reciting that 
A holds the manor of Blackacre for life, grants it to B foi 
life, the law implies that the second grant is to take effect 
after the determination of the first {z) And if the king, being 
tenant for life of certain land, grant it to one and his heirs, 
the grant is void, for the king has taken upon himself to grant 
a greater estate than he lawfully could grant (a) 

On the same principle, the Crown cannot at common 
law (6) pardon an offence against a penal statute aftei 


(t) 2 Blac Com 427 

(tt) 3 Inst 236 , Thomas v SorreU, Yaugh 830, at p 338 The maxim was 
cited by Talfourd, J , in E Arohtpelago Co v B , 2 E A B 856, at p 864 A 
similar doctrine prevailed m the cml law, see Cod 7, 88, 2 

(x) Chitty, Frerog 119, 182, 386 , Re lelmgton Market Bill, 3 Cl A E 513 
See G E Ry Co y Goldsmxd, 9 App Cas 927 

(y) Per Cresswell, J , m Stead v Carey, 1C B 496, at p 523, arg R v 
Amery, 2TB 515, at p 565 , Chitty, Frerog 125 But a mere licence from the 
Crown, or a grant durmg the kmg’s will, is determined by the demise of the 
Crown, Id 400 

(z) Lord Rutland s Case, 8 Bep 56 b 

(a) Case of Alton Woods, 1 Bep 26 b, at 44 a 

(5) By the Bemission of Fenalties Act, 1859 (22 Vict c 32), the Crown may 
remit, m whole or in part, any sum of money which, under any Act now in 
force, or hereafter to be passed, may be imposed as a penalty or forfeiture on a 
convicted offender, although such money may be, m whole or m part, payable to 
some party other than the Crown " 
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information brought, for thereby the informer has acquired 
a pri\ate property in his part of the penalty Nor can the 
king pardon a private nuisance while it remains unredressed, 
or so as to prevent an abatement of it, though afterwards he 
may remit the fine, and the reason is that, though the prosecu- 
tion is vested in the Ciown to avoid multiplicity of suits, yet 
(during its continuance) this offence savours more of the nature 
of a private injury to each individual in the neighbourhood, 
than of a public wrong (c) So, if the king grant lands, 
forfeited to him upon a conviction for treason, to a third person, 
he cannot aftei\\ards, by his grant, devest the propertv sn 
granted m fa\our of the original owner 


NriiuM Tempi s occtrrit Hegi (2 Imt TiZ)— Lapse of 
time does not bar the light of the Vioun 

In puisuance of the pnnciple already considered, of the 
sovereign s imapabilitv of doing \^rong, the law also detei mines 
that in the Ciowii theie (an be no negligence or Jachei, and, 
therefore, it was formeih held that no delay in resorting to 
his remed'v would bar the king’s light, foi the time and 
attention of the soveieign must be supposed to be occupied hy 
the cares of government, nor is there am reason that he should 
siiffei by the negligen(e of his officers, oi b^ their fiaudulent 
collusion with the adverse party (cf), and although, as we shall 
hereafter see, the maxim, iigilantibus et non dormientihus jura 
suhveniunty is a lule for the subject, yet nullum tempus occuriit 
regi is, in geneial, the king’s plea (e) From this doctiine it 
followed, not onh that the civil claims of the Crown sustained 
no prejudice by lapse of time, but that criminal prosecutions 
for felonies or misdemeanors might be commenced at any 
distance of time from the commission of the offence, and this 
IS, to some extent, still law, though it has been qualified bv 
the legislature in modern times, for instance, by the Crown 
Suits Act, 1769 (commonly called the Nullum Tempus Act) (/), 

((?) Thomas v Sorrell^ Vaugh 310, at p 333 

(<2) Cokes Case, Godb 289, at p 296, Sheffield v Ratcliff e, Hob 334, at 
p 347, Bac Abr , 7th ed , “ Prerogative (B 6) 

(e) Hob 347 

(/) 9 Geo 3, c 16, amended by the Crown Suits Act, 1861 (24 & 26 yict 
s 62) See also 21 Jac 1, c 14, which enables the defendant m an action of 
intrusion, if the Crown has been out of possession for twenty years, to plead the 
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in suits relating to landed property, the lapse of sixty years 
and adverse possession for that period operate as a bar even 
against the prerogative, m derogation of the above maxim {g), 
that IS, provided the acts relied upon as showing adverse 
possession are acts of ownership done in the assertion of a 
right, and not mere acts of trespass not acquiesced in on the part 
of the Crown (h) Again, although the Limitation Act, 1623 
(21 Jac 1, c 16), & 3, does not bind the king (i), yet bv s 225 
of the Municipal Corporations Act, 1882, the Crown is barred, 
in inforsmations in the nature of qvo warranto for usurping 
corporate offices, by the lapse of twelve months, and different 
statutes ha\e imported into our criminal jurisprudence various 
periods of limitation for crimes (1) 

An important instance of the application of the doctrine, 
nulhim temfus occumt reqi^ presents itself tv here church 
preferment lapses to the Crown Lapse is a species of forfeiture, 
wherebv the right of presentation to a church accrues to the 
ordinary, by neglect of the patron to present, to the metro- 
politan, b\ neglect of the ordinar\ , and to the (Vown, bv 
neglect of the metropolitan the term in Tvhich the title to 
present b^ lapse accrues from one of these parties to the other 
is six calendar months, after the expiration of which period 
the light becomes forfeited 1^ the person neglecting to exer- 
cise it But no right of lapse can accrue when the original 
presentation is in the Crown, and in pursuance of the above 
maxim, if the right of presentation lapses to the Crown, 
prerogative intervenes, and, in this case, the patron shall never 
recover his right till the Crown has presented, and if, during 
the delay of the Crown, the patron himself presents, and his 
clerk is instituted, the Crown, by presenting another, may turn 
out the patron’s clerk, or, after induction, may remove him 
by quare tmpedii (1), though if neither of these courses is 

general issue, > e , to throw on the Grown the burden of proving its title, and to 
retain possession until the title of the Crown is proved See Emmerson v Madd* 
son, [1906] A 0 569 

(Of) See Doe d Watt v Moms, 2 Scott, 276, GoodUUe v Baldwin, 11 East, 
488, and A G for British Honduras v BnsUnoe 6 App Gas 143 

(h) Doe d King WiU 4 v Roberts, 13 M & W 620 The Crown certainly 
way dedicate a road to the public, and be bound by long acquiescence in public 
user ” (per Ld Henman in R v East Mark, 11 Q B 876, at pp 882—883) , see 
Turner v Walsh, 6 App Gas 636 

(t) Judgm in Lambert v Taylor, 4 B A C 138, at pp 151, 152, Bac Abr , 
7tb ed , ‘ Prerogatm " (E 6) 

(k) Archbold, Cr FI , 96th ed , pp 63-66 

(0 Boswell s Case, 6 Bep 48, at 50 
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adopted, and the patron’s clerk dies incumbent, oi is canonically 
deprived, the right of presentation is lost to the Cro^n (m) 

Again, if a bill of exchange be seized undei an extent before 
it has become due, the neglect of the officer of the Cro\^n to 
give notice of dishonoui, or to make presentment of the bill, 
will not discharge the drawer or indorsers, and this likewise 
results from the general principle that laches cannot be imputed 
to the Crown (n) 

To high constitutional questions involving the prerogative, 
the maxim under our notice must doubtless be applied with 
much caution, for it would be dangerous and absuid to hold 
a power i^hich has once been exercised b> the Crovn -no matter 
at how remote an epoch— has necessarih remained mheient m 
it, and we might \ainH attempt to argue in siippoit of so 
general a pioposition During the discussion iii the House of 
Lords on life peerages, it vas said that, although the rights 
and povers of the Cro\^n do not suftei liom lapse of time, 
nevertheless one of the main principles on ivhich our constitu 
tion rests is the long-continued usage of Parliament, and that 
to go back lor seveial centuiies in order to select a fe\^ instances 
in which the Cio\\n has performed a particular act bv virtue 
of its prerogative before the constitution v\a& formed or brought 
into a regular shape — to rely on such precedents, and to make 
them the foundation of a change in the composition of either 
House of Parliament — v^ould be grossly to violate the piinciples 
and spirit of our (onstitution (o) Hut although the most 
zealous advocate of the prerogative could not bv precedents, 
gathered from remote ages, shape successful!} a sound con- 
stitutional theorv touching the powers and privileges of the 
Crown, it would be far from correct to affirm that its rights 
can fall into desuetude, or, bv mere non-user, become abrogated 
For instance, assuming that the right of veto upon a bill which 
has passed through Parliament has not been exercised since 
1707, none could denv that such a right is still vested in the 
Crown (p) 

(tn) 2 Blae Com 450—452 , cited arg Stone v Bp of Winchester, 9 C B 62 
it p 90 , Baskemlle s Case 7 Rep 28 a. Bac Abr 7th ed , Prerogative 
(£ 6) , Wtnehcomhe v Winchester, Hob 165, at p 166 , Finch s Law, 90 
(n) West on Extents, 28—30 
fo) Hansard, vol 140, pp 263 et eeq 
(p) Hansard, vol 140, p 284 
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Qu4ndo Jus Domini Regis et Subditi Concureunt Jus Regis 
PREFERRI DEBET (9 liej) 12^)— Where the title of the 
ling and the title of a subject concur ^ the ling's title 
must he preferred (g) 


King cannot 
be joint 
owner of 
chattel 


Execution 
at suit of 
Crown 


In this case detur digmori is the rule (?) Accoidmgly, 
if a chattel be bequeathed to the king and a isubject jointly, 
the king shall have it, there being this peculiar quality inherent 
in the prerogatne, that the king cannot have a joint property 
Tilth any person in one entire chattel, or such property as is 
incapable of division or separation, Tvhere the titles ot the king 
and of a subject concur, the king takes the whole The 
peculiarit} of this doctrine, so favourable to the preiogative, 
may justify our giimg a few illustrations of its opeiation If 
the king, by grant or contract, become joint tenant with another 
person of a chattel real, he will ipso facto become entitled to 
the whole in severalty, if a hoise be given to the king and a 
private person, the king shall have the sole property therein, 
if a bond be made to the king and a subject, the king shall 
haie the whole penalty, if two persons own a horse jointly, 
or haye a joint debt owing to them on bond, and one of them 
assign his part to the king, the king shill ha^e the entire 
horse or debt, for it is not consistent with the dignih of the 
Crown to be paitnei with a subject, and where the king’s title 
and that of a subject concur, or are in conflict, the king’s 
title IS to be preferred ( 5 ) By applying this maxim to one 
possible state of facts, a curious lesult was airi\ed at if one 
of two joint tenants of a chattel was guilty of felony, the felony 
worked i forfeiture of one undiyided moiet\ of the chattel to 
the Crown, who being thus in joint possession with a subject 
took the whole (t) 

Further, the king’s debts shall, in suing out execution, be 
preferred to that of eyery other creditor who had not obtained 
judgment before the king commenced his suit (w) The king’s 
judgment formerly affected all land which his debtor had at 


(q) Co Litt 30 b 

(r) Woodward v Fox, 2 Ventr 267, at p 208 

(g) 2 Blac Com 409, eee Lindley on Partnership, 8th ed , pp 403, 665, 
note ( 0 ) 

(t) See Plowd 253, the Forfeiture Act, 1870 (33 A 34 Vict c 23j abohshed 
forfeitures for felony 

(u) 83 Hen 8, c 39, s 74 See also the Administration of Estates Act, 1869 
(32 A 33 Vict c 46), Re Bentmck, [1897] 1 Ch 678 
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or after the time of conti acting the debt (a), but now no debts 
or liabilities to the Crown, incurred since 1st Novembei, 1865, 
affect land as to a horn fide purchaser for valuable consideration 
or a mortgagee, whether with oi without notice, unless before 
the conveyance or mortgage and the payment of the money, the 
writ or process of execution has been issued and registered {y) 
Again, the rule lu that, where the sheriff seizes under a 
fi fa , and, after seizure, but before sale ( 2 ) under such writ, 
a writ of extent is sued out and delivered to the sheiiff, the 
Crown IS entitled to piiority, and the shenft must sell under 
the extent, and satisfy the Clown’s debt, befoie he sells under 
the fi fa Nor does it matter whether the extent is in chief 
or in aid, z e , whethei it is directly against the king’s debtor, 
01 brought to leco’vei a debt due from some third paity to 
such debtor, it having been the piactice in ancient times that, 
if the king’s debtor was unable to satisfy the king’s debt out 
of his own chattels, the king would betake himself to any third 
person who was indebted to the king’s debtor {n), and would 
recover of such thud peison what he owed to the king’s debtor, 
in oraei to get pa\ment of the debt due from the latter to 
the Crown (6) The same principle applies where goods in 
the hands of the sheriff under a fa , and befoie sale, are 
seized by officers of the customs under a wan int to levy a 
penalty incurred by the defendant for an offence against the 
revenue laws (c), and wheie the Crown levies a distress upon 
goods aftei a subject has distrained upon them, but befoie he 
has completed his distress b^ sale {d) 

In 7? V Eduards (e), decided m 1853 undei the then 
existing bankiuptcy law, an official assignee having been 
appointed to a bankrupt’s estate, later on the day of his 
appointment an extent issued at the suit of the Crown against 
the bankrupt for a Crown debt, and the question was which 

(X) 13 Ehz c 4 

(y) Land Charges Act, 1900 (63 A 64 Vict c 26), s 2, replacing the Crown 
Stilts, etc , Act, 1866 (28 A 29 Viot c 104), se 48, 49 As to the previous 
legislation on this subject, see Williams, Beal Prop , 23rd ed , pp 808—9 

(«) See B V Shper, 6 Ptice, 114 

(fl) See R V LarUng^ 8 Price, 683 

(bj Giles V Grover, 9 Bing 128, at p 191 (recogmsmg R v Cotton, Park 
Bxch 112), see A G V Trueman, 11 M AW 694, A 0 v Walmsley, 12 Id 
179, B V Austin, 10 Id 691 As to the rights 0 ! a surety to the Crown, who 
has paid the debts of his deceased principal, see Re ChurcMl, 39 Ch D 174 

( 0 ) Grove v Aldndge, 9 Bing 428 

(d) A G V Leonard, 88 Ch D 622 

(e) 9 Ezch 32 and 6^ 



UAXIMS RELATING TO THE CROWN 


Bankruptcy 
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should have priority The Court decided that, where the title 
of the Crown and of the subject accrue on the same day, the 
king’s title shall be preferied The seizure under the extent, 
therefore, ^as upheld, and the title of the official assignee was 
ignoied This decision may, however, be supported on another 
principle, \iz , that “ whethei between the Crown and a subject, 
01 between subject and subject, judicial proceedings are to be 
considered as halving taken place at the earliest period of the 
dav on which they aie done (/) 

Under s 150 of the Bankiuptc\ Act, 1883, the provisions 
of that Act relating to the remedies against the property of 
a debtoi, the prioiities of debts, and the effect of a discharge 
bound the Crown (g) but m the case of a colonial bankruptcy 
Act which contained no such expiess provision it was held that 
the Crown was entitled to prefeiential pavment over all other 
creditors (h), and it seems clear that the provisions of the 
Bankruptcy Act, 1914, except those specified in s 151, do not 
bind the Crown (?) 

In the administiation of the assets of a company which is in 
liquidation, the Crown~as the result of ss 186 and 209 of the 
Companies (Consolidation) Act, 1908 (8 Edw 7, c 69)— has 
priority in respect of assessed taxes, land tax, and income tax, 
but not m respect of other debts due to the Crown by the 
company (k), and the abrogation of the Crown^s prerogative, 
which 18 affected by those sections, takes away also the pieroga- 
tive of the Crown to lecover, outside the liquidation, by distress, 
execution, extent, or otherwise, debts other than those in respect 
of which it 18 expressly given priority (0 

The chattels of the Crown on land occupied by a subject 
are privileged from distress for rent The title of the Crown, 
as owner of the chattels, is preferred to the rights which the 
landlord has b^ reason of their being on the land (m) 

In connection with the maxim before us we may add that 

(/) Wnght V MtlU, 4 H & N 491 See also judgm in R v Edwardt^ 

9 Exch 631 Evans v Jones ^ 3 H AC 423 but see Clarke v Bradlaugh, 7 

Q B D 151 and 8 Id 63, Re North, [1896] 2 Q B 264 

(g) 46 A 47 Vict c 62 s 150 (now replaced by the Bankruptcy Act, 1914 

(4 A 5 Geo 5, c 59), s 151) 

(h) Commmtonere of Taxation for N 8 Wales v Palmer, [1907] A C 179 

(i) See Re Bonham, 10 Gh D 595 

(k) Food Controller \ Cork, {1923] A C 647, affirming the decision of the 
C A in the same case sub nom Webb <( Co In re, [1922] 2 Ch 369 

(l) Per lounger, L J , in Webb d Co, In re, supra 

(m) Sec of StaU for War v Wynne, [1906] 2 K B 845 
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the king is not bound by a sale in market overt, but may seize 
to his own use his chattel, although it has been sold in market 
overt (;i) 


Ro\ n’est lie per 4.scrN St\iite, si ii m soir expressemeni 
NOSME {Jenl Cent d07 )—The ling is not bound by 
any statute^ if he be not er press} y named to he w 
bound [o) 

In geneidl the king is not bound b} a statute, unless 
mentioned expres&lj, or leleired to by necessaiy implication (p), 
“for it iia inferred, pnnia facie y that the law made by the 
Cro\Mi, with the assent of the Loids and (’ommons, is made 
for subjects, and not foi the Crowm ’’ (g^), and the general 
rule IS that ‘ the Crown is nevei bound bj a statutory enact- 
ment unless the intention of the legislatuie to bind the Crown 
IS clear and unmistakable (r) Thus, upon the question what 
is the occupation of leal property rateable under the Poor Relief 
Act, 1601 (43 Eliz c 2), s 1, it has been obsened {s) that 
“the onlj occupier of property exempt fiom the opeiation of 
the Act IS the king, because he is not named in the statute, 
and the direct and immediate seivants of the Crown, whose 
occupation is the occupation of the Ciown itself, also come 
within the exemption No exemption is thereby given to 
charity or to public purposes beyond that which is strictly 
invohed in the position that the Ciown is not bound by the 
Act ” So the prerogatne of the Crown to remove into the 
High Court a cause which touches its revenue has not been 
affected b} the Countv Court Acts (t) Nor does the Lands 
Clauses Consolidation Act (8 & 9 Yict c 18) affect the interests 
of the Crown («) Neither was the prerogative of the Crown 

(n) 2 Inst 713 

(o) Jenk Cent 307, Wing Max 1 

Ip) Henley^ In re, 9 Ch D 469 

(q) Per Alderson, B , in A G v Donaldson 10 M & W 117 at p 124 
tciting WtHton v Berkley Plowd 223, at p 236) , De Bode v fi , 13 Q B 364, 
at pp 373, 375, 378 Per Ld Cottenham in Ledsam v Russell 1 H L Cas 687 
at p 697, Doe d i? v Archbishop of York, 14 Q B 81, at p 96 

(r) Per Lindley L J , in Wheaton v Maple [1893] 3 Ch 48, at p 64 

(*) Per Ld Westbury m Mersey Docks v Cameron, 11 H L Cas 443, at 
pp 501, 603 R Y McCann L B 3 Q B 141, at pp 145, 146 

(t) Mountjoy v Wood, 1 H AN 68, Stanley of Alderley v Wild, [1900] 
IQ B 266, Ulmann v Cowes Comnmstoners, [1909] 2 K B 1 

(u) Be Cuckjield Burial Board, 19 Beav 163, Re Lowestoft Manor, 24 Ch 
H 263 See also R v Beadle, 7 E A B 492 


Statement 
of rule 
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Buie bow 
restricted 


to plead and demur without lea've to a petition of right affected 
by the Petition of Right Act, 1860 (x) 

So, too, the Crown is not bound (except where expressly 
mentioned) by the provisions of the Bankiuptcy Acts (y), nor 
by the Locomotives Act, 1865, A\hioh regulates the speed at 
which locomotnes may proceed on highways (z), nor bv the 
Public Health Act, 1876, or other Acts imposing pecuniary 
burdens on property (a) or restricting the use of property (6) 

It has been said that the rule abo\e stated only applies 
where the property or peculiar prmleges of the Crown are 
affected, and this distinction has been laid down, that though, 
where the king has any prerogatne, estate, right, title, or 
interest, he shall not be barred of them by the general words 
of an Act, if he be not named therein (c), yet, if a statute be 
intended to give a remedy against a wrong, the king, though 
not named, shall be bound by it (</) , and the king is impliedly 
bound by statutes passed for the public good, the preser\ation 
of public rights, and the suppression of public wrongs, the 
relief and maintenance of the pool, the general advancement 
of learning, religion, and ]U8tice, or foi the prevention of 
fraud (c) , and, though not named, he is bound by the general 
words of statutes which tend to perfoim the will of a founder 
or donor (/) , and the king ma-v likew ise take the benefit of any 
particular Act, though he be not especially named therein (g) 
But the later cases above referred to seem to indicate that 


{x) 23 & 24 Vict c 34 See Tohm v B , 14 C BN S 505 dnil 16 Id 310 , 
Feather v B , 6 B IS 257, at p 293 

iy) In re Henley, 9 Ch D 469, Be Bonham 10 Ch D 696, Gommtmoners 
of Taxation for N S Wales v Palmer, [1907] A C 179, Re Oriental Bank 
Corp , 28 Ch D 643 

(«) Cooper V Hawktm, [1904] 2 K B 164 

(o) Homrey U D C y Hennell, [1902] 2 E B 73, and cases there cited 

(t) Gorton L B v Prison Commissioners, [1904] 2 K B 165 n 

(c) Magdalen College Case, 11 Bep 74 b (cited Bac Abr , * Prerogative, 
(£ 5) ) , Com Dig , * Parliament B 8 See the qualiBcations of this proposi 
tion laid down in Dwarr Stats , 2nd ed , pp 523 et seq 

(d) Willion y Berkley, Plowd 223, at pp 239, 244 See the authorities cited 
arg B Y Wnght, 1 A & £ 434, at pp 436 et seq 

(e) Magdalen College Case, 11 Bep 66 b, at 70 b 72, Chitty Prerog 382 

if) Vm Abr, Statutes'* (E 10), pi 11, Willion v Berkley, Plowd 223, 
at p 236 

(g) Willion v Berkley, Plowd 223, at p 240 , Case of a Fine, 7 Bep 32 a , 
B V Wnght, 1 A & £ 434 at p 447 In A G v Radloff, 10 Exch 84, at 
p 94, Pollock, C B , observed that the Crown is not bound with reference to 
matters affecting its property or person, but is bound with respect to the practice 
in the administration of justice In Clarke v Bradlaugh, 8 App Cae 354, at 
p 368, Ld Selbome thought that express words are not necessary to make a 
penalty originally appertaining to the Crown recoverable by popular action 
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the rule may be best expressed by saying that the Crown is 
not bound by any statute unless expressly mentioned, except 
where the Crown must have been intended to be bound b^ 
necessary implication, because otherwise the statute would be 
meaningless (h) So neither the Statutes of Limitation, nor 
the Statute of Frauds, nor the Apportionment Act, 1870 (t), 
nor the Maritime Conventions Act, 1911 (A), binds the Crown (1), 
nor does a local Act imposing tolls and duties (m) 


Nemo Pairiam iis qua i<atls est exueih* nlc Ligianiie 
Debitum ejurare possit (Co Litt 129 a )— A man 
cannot ahpire his native country nor the allegiance which 
he owes to hu wvereign 

“The law of England, and of almost all cnilised countries, 
ascribes to each indnidual at his biith two distinct legal states 
or conditions, one b} \irtue of which he becomes the subject 
of some particular countrj, binding him b\ the tie of natural 
allegiance, and i^hich ma\ lie called his jiolitical status ^ 
another bj \iitue of which he has ascribed to him the charactei 
of a citizen of some particular country, and, as such, is 
possessed of certain municipal rights and subject to certain 
obligations which lattei chaiacter is the ci\il status oi 
condition of the individual, and may be quite different from 
his political status The political statu'^ ma\ depend on 
different laws in different countries, whereas the civil status 
is governed universally by one single principle, namely, that 
of domicil, which is the ciiterion established by law for the 
purpose of determining civil status, foi it is on this basis that 
the personal rights of the party, that is to sa^, the law which 
determines his majority or minority, his marriage, succession, 
testacy, oi intestacy, must depend ” (w) 

(h) See per Day, J , in Gorton L B \ Prteon Commissioners^ [1904] 2KB 
165 n And in addition to the cases above referred to, see A G for Neto South 
Wales V Curator of Intestate Estates, [1907] A C 619 

(i) Rochester {Bishop) v Le Fanu, [1906] 2 Ch 513 

(fc) The Loredano, [1922] P 209 

(i) Chitty, Prerog 366, 383 Vm Abr , “ Statutes ’ (E 10) 

(m) Mayor of Weymouth v Nugent, 6 B & S 22, at p 35 

(n) Per Ld Westbury in Udny v Udny, L B 1 Sc & Dev 441, at p 467 
See Moorhouse v Lord, 10 H L Cas 272, Shaw v Gould, L B 3 H L 55 
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Allegiance lias been defined to be ''a true and faithful 
obedience of the subject due to bis sovereign ” (o) 

Allegiance is the tie iivhich binds the subject to the Ciown 
in return for that protection which the (Vown affords to the 
subject, and is distinguished b} oui customai^ la\v into two 
species, the one natural, the other local Xatural allegiance is 
such as IS due from all men born i^ithin the dominions of the 
(Vown, immediateH upon their birth, and to this species of 
allegiance it is that the above maxim is applicable (p) It 
cannot be forfeited, cancelled, oi altered by dii\ change of 
time, place, or ciicumstance, noi by anything but the united 
concurrence of the legislature The natiiral-hom subject of 
one prince cannot, by any act of his o\cn, not even b) swearing 
allegiance to anothei, put off or discharge his natural allegiance 
to the former (g) ongine proprw netmnem pos^e loluutafe 
sua ertmi mamfestuni e^t (r), for this natural allegiance was 
intrinsic and piimitne, and antecedent to the other, and cannot 
be de\ested \cithout the concurrent act of that prince to ^hom 
it was first due (^) Hence, although a Biitish subject may, 
in ceitain cases, foifeit his lights as such b\ adlieiing to a 
foieigii power, he }et lemams at common lau al^^a^s liable 
to his duties, and if, in the course of such adherence, he "violates 
the Ians of his natne countiy, he will be exposed to punishment 
when he comes within leach of her fiibuiials (t) 

The tie of natural allegiance ma}, however, be severed 
with the cone linen ce of the legislature For instance, upon 
the recognition of the United States of Araeiic i, as free, sove- 
reign, and independent, natural-born subjects of the English 
Clown adhering to the United States ceased to be subjects of 
the Crown of England, and became aliens incapable of inheriting 
lands in England (w) 

(o) Calvins Case^ 7 Hep 5, Brooms Const L 4, and Note thereto Id 26 
et aeq , where the cases which concern allegiance at common hw and the 
operation of statutes affecting it are considered And see the Legitimacy 
Declaration Act, 1858 (21 A 22 Vict c 93) (and as to Ireland the Legitimacy 
Declaration Act (Ireland), 1868 (31 A 32 Vict c 20)) which enables a person to 
establish, under the circumstances specified in and as provided by the Act, his 
right to be deemed a natural bom subject 

(p) Foster, Cr Law, 184 

(g) See per Jervis, C J , m Barnck v Buha 16 C B 492 (citing Albretcht v 
Stuamann, 2 Ves A B 323) 

(r) Cod 10, 38, 4 

(«) See Foster, Cr Low, 184, Hale, P C 68, Judgm in Wilson v Marryai, 
1 B A P 430 

(t) 2 Steph Com 425 

(tt) Doe d Thomaa v Acklam^ 2 B AC 779, Doe d Stanahury v ArktonghU 
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While the Crowns of two connines are held by the same 
sovereign, the natnes of the one country are not aliens in the 
other, but tv hen the union of the Crowns ends, the union of 
allegiance ceases, and the natives of the one country become 
aliens in the othei, and have not the right to elect to which 
sovereign they tv ill he subjects The decision upon this lattei 
point aiose out of the bcveiance m 1837 of the Ciown of Hanover 
from our Crown (a-) 

Local allegiance is buch as is due fiom an alien, or stranger 
born, whilst he continues Tvithin the king’s dominion and 
protection, but it is meiely of a temporal j nature, and 
ceases the instant such alien depaits iiom this kingdom into 
another (y) For, as the prince aftoids his protection to an 
alien onl> during his lesidence in this lealm, the allegiance 
of an alien is confined, in point of time, to the duration of such 
his residence, and, in point ot locality, to the dominions of 
the Biitish Empiie (r) the rule being that piotectio trahit 
6uhjectionem et &ubjectio yrotectionem (a), a maxim which 
extends not only to those who are boin within the king s 
dominions, but also to foieigneis who live within them, even 
though their sovereign is at wai with this country, foi they 
equally en] 0 } the piotectioii of the Ciown (6j 

The British Nationalitj and Status of Aliens Act, 1914 (c), 
pi OT ides means wheiebT peisons who were born British subjects 
may dedaie themselves aliens, and cease to be British subjects 
It also enacts that aiiTone who Toluntaiily becomes natuialized 
in a foieign countiv diall (ease to be a British subject (d), 
while fi\e years' lesidence in the king’s dominions oi service 
under the Crown maT, undei certain conditions, make an alien 
eligible for a ceitihcate of naturalization, the effect of which 

5 0 & P 676 The Naturalization Act, 1870 (33 A 34 \ict c 14) removed 
disabilities of foreigners in respect of property it has been repealed and replaced 
by the Brit Nat and Stat of Aliens Act, 1914 

(f) Re Stepney Election 17 Q B D 54, \(here the dicta in Calvings Case, 
7 Rep 1, were not followed 

(y) 1 Blac Com 370 

{z) Chitty, Prerog 16 See Wolff v Oxholm, 6 M AS 92, R v Johnson, 

6 Bast, 583 

(а) Calvins Case, 7 Rep 1, at 5 a Craw v Ramsay, Vangh 274, at p 279, 
Co Litt 65 a 

(б) Chitty, Prerog 12 13 

(c) 4 A 5 Geo 5, c 17, amended by the Brit Nat A Stat of Aliens Act, 
1918 (8 A 9 Geo 5, c 38) 

(d) Brit Nat and Stat of Aliens Act, 1914, s 13, see Re Trufort, 36 Ch D 

600 


British 
Nationality 
and Status of 
Aliens Act, 
1914 
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IS to make kirn a British subject (e) for all purposes, as regards 
the king’s dominions generally 


(e) Re Bourgotse, 41 Gh D 310, ib no longer in point, the qualification m 
par 3 of B 7 of the Naturalization Act, 1870 (upon which it wbb decided) is not 
re enacted in b 8 of the Act of 1914 
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CHAPTEE III 


§ I —THE JUDICIAL OFFICE 

The maxims contained in this section exhibit briefly the 
more important of those duties i^hich attach to jiersons hlling 
judicial offices, and discharging the functions \\hich appertain 
thereto It \^ould have been inconsistent with the plan and 
limits of this \olume to treat of such duties at gieatei length, 
and would not, it is belle's ed, have mateiially added to its 
utility 


BoNI JuDICIS EST AMFIIARl JURISDICIIONEM [ChatK PlCC 

329 ) It ts the duty of a judge to extend hi\ junsduUon 

This maxim, as abo'vo worded and liteiall} lendcred, is 
erroneous Lord Mansfield suggested that tor the word junsdic- 
tionem, justitiam should be substituted (aj , and Sir R Atk^\ns (6) 
had pie\iousl\ remarked “it is indeed commonly said hom 
judwis est amphare junsdictionem , but I take that to be better 
advice which was given by Lord Chancellor Bacon to Mr Justice 
Hutton upon the sweaiing him one of the Judges of the Court of 
Common Pleas, — that he should take care to contain the juris- 
diction of the Court within the ancient mere-stones without 
removing the mark ” (c) 

The true maxim of our law is “ to amplify its remedies, and, 
without usurping jurisdiction, to apply its rules, to the advance- 

(a) The true text is, bora judtcts est amphare justitiam, not junsdtctwnem, 
as it has been often cited, ’ per Ld Mansfield in it v Phtlhps, 1 Burr 292 
at p 304 

(b) Arg R v Willtttms, 13 St Tr 1370, at p 1430 , and see per Cresswell, J , 
in Dart v Dart, 32 L J F M A A 125 

(c) Bacon s Works, by Montague, vol vii , p 271 As on the one hand a 
judge cannot extend his jurisdiction, so, on the other hand, * the superior Courts 
at Westminster, and the judges, are not at liberty to decline a jurisdiction 
imposed u[K>n them by A^ of Parliament (Judgm in Furber v Sturmeyr 
SHAN 521, at p 631) 


Maxim how 
to be under 
stood 
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ment of substantial justice {d), tbe principle upon which our 
Courts act is, to enforce the performance of contiacts not 
injurious to society, and to administei justice to a party who can 
make his claim to redress appear, by enlaiging the legal remedy, 
if necessarj, in order to do justice, for the common law is the 
birthiight of the subject (e) and bonus judev snundum anuum 
et honum judicaty ei wquitatem stncto juri pnrfert (/) “ I 

commend the judge, ’ obseived Lord Hobait (9), " that seems 
fine and ingenious, so it tend to light and equitj , and I 
condemn them that eithei out of pleasure to show a subtle wit 
will destroy , 01 out of incuriousness or negligenc e w ill not laboiii 
to support, the act of the part^ b\ the art or act of the law ’ 
Money had The old form of action for monev had and receded is 
and received iHustratne of the principle abo\e set forth, the 

foundation of this action being that the plamtift is in conscience 
entitled to the money sought to be reco\eied, and it has been 
obseived that this kind of equitable action to recover hack money 
which ought not in justice to be kept is ^e^y beneficial, and 
theiefoie miuh encouraged It lies onl\ foi mone> whuli, et 
(tquo et hono, the defendant ought to refund (//) ‘The 
ground,” observed Tindal, C J , m Eduards \ Bates (/), “ upon 
which an aitioii of this description is maintainable, is that the 
mone'N lecened the defendants is mone> wbidi, ei aqiw et 
hono, ought to be })aid o\er to the plaintitt Sik h is the jinm iple 
u])on whidi the action has lested fiom the time of Lord Mans- 
field When mone\ has been recei'ced without consideration, or 
upon a (oiisi delation that has failed, the lecipient holds it, ex 
a quo et hono, for the plaintiff ’’ {]) 

{d) Per Ld Abinger in Russell v Smyth, 9 M & W 810, at p 818 (cited 
3rg m Kelsall v Marshall, 1 C B N S 241, at p 266), see aUo per Ld 
Mansfield in Alderson v Temple, 4 Burr 2236, at p 2239 
(e) Per Buller, J , in Master v Miller, 4 T R 320, at p 344 
if) Co Litt 24 b 

(9) In Piti V James Hob M, at p 126 Cf Clanrickarde s Case, Id 273, at 
p 277, where he sa}s, I do exceedingly commend the judges that are curious 
and almost subtle to invent reascms and means to make acts according to 
the just intent of the parties, and to avoid wrong and injury which by rigid rules 
might be wrought out of the act (cited by Turner, V C , m Squire v Ford, 
9 Hare 47 at p 67) 

(fc) Per Ld Mansfield in Moses v Macfarlane 2 Burr 1006, at p 1012, 
Litt V Martindale 18 C B 314 , per Pollock, C B , in Aiken v Short 1 H & N 
210, at p 214 , Holt v Ely, IE & B 796 , Somes v British Empire Shipping 
(Jo , 8 H L Cas 338 (1) 8 Scott, N R 406, at p 414 

(j) See Martm v Andretcs, 7 £ & B 1 , Carton v Bristol and Exeter By 
Co , 1 B AS 112, Baxendale v G By Co , 14 C B N S 1, and 16 Id 
137, Roberts v Aulton, 2 H AN 432, Barnes v Braithwaite, Id 669, per 
Smith, L J , in Phillips v Lend School Board, [1898] 2 Q B 447, 463 
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The power of allowing amendments of writs and pleadings, 
as to which the judges now have extensive powers (/;), may like- 
wise be instanced as one which is confided to them b\ the legis- 
lature, in order that it may be applied “ to the dd\ancement of 
substantial justice ” 

The maxim under consideration of course applies \uth refer- 
ence to the jurisdiction of a judge at chambers, and to the duties 
there discharged by him The proceeding b\ application to a 
judge at chambers has been adopted by the Couits, under the 
sanction of the legislature, to pre\ent the dela^, expense, and 
inconvenience \^hich must ensue if application to the Court weie, 
under all circumstances, mdispensabh necessary A judge at 
chambeis is usually described as acting under the delegated 
authority of the Couit, and his jurisdiction differs fiom that of a 
judge sitting at nisi ])rius, in the former case the judge has a 
wider field foi the exercise of his discretion, ^\hlch appellate 
Courts aie most leluctant to leview, and with which they will 
only inteifeie wheie he is shown to have been cleaily wrong (1) 
In a case, where it was held that a judge at chambers had juris- 
diction to fix the amount of costs to be paid as the condition of 
making an older, the maxim to which we ha-ve here directed 
attention, was expressly applied “ As to the power of the judge 
to tax costs, leiiiaiked Taughan, J , “ if he is willing to do it, 
and can sa'se expense, it is clear that what the officei of the 
Court nia} do, the judge ma> do, and horn judm^ amphan 
jurisdictionem, i e , jintitiam ’ (/n) 

Although necessanl} mani things, esj)ecia]l\ in the domain 
of piocedure, are left to the discretion of our judges, the maxim 
IS also obser\ed m oui junspiudence, optima est lei qua 
minimum rehnquit arhitiio judau, optimum judeji qui minimum 
sihi (n) — that system of law is the best, which leases least to the 
discretion [o) of the judge — that judge the best, who relies least 
on his own opinion And although, where discretion is left to 


Power to 
amend 


Jun<)diction 
of judge at 
chambers 


Qualification 
of maxim 


(k) See Order XXVIII of the Rules of the Supreme Court 

(/) Inman v Jenkins L R 5 C P 738 Per Ld Ellenborough in Alner v 
George, 1 Camp N P 392 Cf per Ld Herfichell in HuWert v Cathcart, [1896J 
A C 470, at p 476 

(m) CoUtns v Aron, 4 Bing N C 233, at p 235 See Clement v Weaver, 

4 Scott, N R 229, and cases cited Id 231 n (44) 

(n) See per Wilmot, C J , in Colhns v Blantern, 2 Wils K B 341 , per 
Bnller, J , m Master v Miller, 4 T R 320 at 344 (affirmed, in error, 2 Hy B1 
141) , Co Litt 24 b , Bac Aphorisms, 46 

(o) 4 Inst 41, cited by Tmdal, C J m R \ Darlington School, 6 Q B 682 

at p 700 See Rooke's Case, 5 Itep 99 b , Burgess v Wheaie, 1 Wm Bla 162 

R V Peters, 1 Burr 670 Gough v Howard, 3 Bnlstr 128 
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a judge, he is to a great extent unfettered in its exercise, Coke’b 
definition still holds good, discretw est discemere 'per legem quid 
nt justum (o), and “discretion, T^hen applied to a Court of 
justice, means sound discretion guided by la\v It must be 
governed hy rule, not by humour, it must not be arbitrary, vague 
and fanciful, but legal and regular (p) 

Therefore, if, in the presumed exercise of discretion, a judge 
has decided in a manner absolutely unreasonable and opposed to 
justice, his error will be corrected on appeal “ Whatever the 
law may have been before the Judicature Acts,” said Je&sel, 
M R (^), “ the exercise of discretion is no\^ the subject of appeal 
It has been very truly said that a very strong case must be made 
out before the exercise of discretion can be o\erruled The 
Court of Appeal must be satisfied that it has been v rough 
exercised ” Although there must be a dear case to justify the 
Court of Appeal in interfering with the discretion of the Court 
below, the disci etion will be reviewed if it be exercised in conse- 
quence of an erroneous \iew^ of the (d> or un ob\ious mistake 
ol fact, or where it is impossible to say that there has been a 
reasonable exeicise of discretion (a) 

Further, there is no Couit in England vhich is entrusted 
with the pover of administeiing justice ^^lthout restraint That 
restraint has been imposed from the eailiest times And, 
although instances are constantly occurring wheie the Courts 
might profitably be employed in doing simple justice between 
the parties, unfetteied by precedent or h^ technical rules, the 
law has wisely considered it inconvenient to confer such powei 
upon those whose duty it is to preside in Courts of Justice (t) 
Even the House of Lords is bound, upon a question of law, by its 
own previous decisions, for interest retpuhhc(c ut sit finis 
litium (w) The Judicial Committee of the Privy Council is, 
however, not strictlv bound to follow an earlier decision of the 
Committee, and may dissent therefrom if, after examining the 
reasons, they find themselves forced to do so {t) Moreover, 

(o) See note (o), p 59 

(p) Per Ld Mansfield in JR v Wtlkes, 4 Burr 2527, at 2539 
iq) R V Maidenhead Corporatum, 9 Q B D 494, at p 503 
(r) Hunt V Chambers, 20 Gh D 365 at p 369 

(«) Wtgney v Wtgney, 7 P D 177, at p 182, Wallmgford v Mutual 8oe , 
5 App Gas 685 , Ormerod v Todmorden Mdl Co , 8 Q B D 664 , Berdan v 
OreeniDood, 20 Gh D 764 n , at p 767, Crowther v Elgood, ^ Id 691, 
Be Smith, [1893] 2 Ch 1, at p 15, Ollier v Ollter, [1914] W N 301 

(t) Barton v Mwr, L R 6 P G 184, Tooth v Potoer, [1891] A G 284. 
at p 292 («) London Street Tramways Co v Lend C C , [1898] A G 876 
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Parliament is not so fettered, for certain it is that Curia Parlta- 
menti mis propnis U gibus suhmtit^' (i?) 


De Fide ei Officio Judicis non recipitue Qlestio, sid de 
S ciENTiA si\e sit Error Juris sre Facti (Bar Max , 
leg 17 ) — The honesty and integrity of a judipe cannot he 
questioned, hut his decision may he impugned for error 
either of law or of fact 

The law, said Lord Paeon, has so much respect foi the Geneialnile 
certaintj of judgments, and the credit and authorih of judges, hes*iE^am8ta 
that it will not permit an^ error to be assigned which impeaches 
them in their tiust and ofiice, and in wilful abuse of the same (y) 

It IS, moreover, a general lule of great antiquity, that no action 
will he against a judge of record loi aii^ act done by him in the 
exercise of his judicial functions, provided such act, though done 
mistakenh, was within the scope of his jurisdiction (z) “The 
rule that a judicial oAcer cannot be sued for an adjudication 
according to the best of his judgment upon a matter within his 
jurisdiction, and also the rule, that a matter of fact so 
adjudicated by him cannot be put in issue in an action against 
him, have been uniformly maintained ’’ (a) 

This fieedom from action at the suit of an indnidual, it has 
been obsened, is given by our law to the judges, not so much for 
their own sake as for the sake of the public, and lor the advance- 
ment of justice, that, being free from actions, they mav be free 
in thought and indej)endeut in judgment, as all who are to 
administer justice ought to be, and it is not to be supposed 
beforehand, that those who are selected for the administration 
of justice will make an ill use of the authority vested in them 

(a;) 4 Inst 50 Some remarks an to the interpretation of statutes which might, 
perhaps, have been relevant under this maxim have been postponed until 
Chap Vni which deals generally with that subject 

iy) Bac Max , reg 17, Bushells Case, Vaugh 136, at pp 138, 139, Floyd 
y Barker, 12 Bep 23, at 25 , per Holt, C J , m Groenvelt v Burwell, 1 Kaym 
Ld 454 atp 468 

(z) Smvth y Boucher, Cas t H 69 , Calder v Halket, 3 Moo P C 28, with 
which cf Gahan v Lajitte, Id 382, Scott v Starufeld, L B 3 Exch 220, 

Taaffe v Downes, 3 Moo P C 36, n (a), Hotdden v Smtth, 14 Q B 841, 

Judgm m Mostyn y Fdbngas Cowp 161 , Philhpg v Eyre, L B 4 Q B 225, 
at p 229, Pease v Chaytor, IB AS 658, Hamilton v Anderson, 3 Macq 363 
(a) Judgm m Kemp v Nevtlle, 10 C B N S 523, at p 549, see per Erie, 

G J , m Wildes v RusseU, L B 1 G P 722, at p 730 
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There ib, however, an important distinction between the 
liability of judges of superior Courts and that of judges of 
infeiior Courts No action lies against a judge of a superior 
Court e\en though he has exceeded his juiisdution It is foi 
him to determine his jurisdiction, and if he ^\ionglj determines 
it his error can be called in question onh b} appeal, and not by 
action in the same or another Court of co-ordinate jurisdiction 
No act of his done in his judicial capacity can be the foundation 
of an action against him, though he has acted oppressl^el^, 
maliciously, and to the pei^ersion of justice (h) The jiiiisdic- 
tion of an mferioi ('ourt, ho\ie\ei, maj il\\a\s be called in 
question in a superior Couit, and therefoie if a judge of an 
inferior Court acts 'without jurisdiction his having done so ma\ 
be determined in an action bi ought agunst him in mother 
Court (c) Accordingly if a judge of an inferior Court in the 
execution of his office causes a tiespass to be committed to the 
person or property of another In reason of his making an order 
without jurisdiction, an action lies against him foi such trespass, 
provided he had kno\i ledge, oi means of knowledge of which he 
ought to ha\e availed himself, of facts which showed his want 
of jurisdiction (d) So wheie it appeared on the face of a sum- 
mons that a magistiate had no jurisdiction and he made an older 
notwithstanding, he was held liable in an action for the trespass 
committed in executing the ordei (e) But a judge of an inferior 
Court can only be made liable, if at all, for anything done 
within his jurisdiction, if he act maliciously and without reason- 
able and probable cause And as it is competent to him to 
decide the facts necessary to found his juiisdiction, his honest 
determination of those facts cannot be called in question in an 
action brought against him (/) In the imperfection of human 
nature, it is better that an individual should occasionally suffer a 
wrong, than that the general course of justice should be impeded 
and fettered by constant and perpetual restraints and apprehen- 
sions on the part of those who are to administer it Corruption 
is quite another matter , so also are neglect of duty and miscon- 

(6) Anderson v Gome [1896] 1 Q B 666 

(c) Bee Taafe v Downes 3 Moore, P C 36 n 

(d) Per Parke, B , in Colder y Halket, 3 Moore, P C 28, at p 77 , 
Hodden v Smith, 14 Q B 641 

ie) Polley v Fordhom, [1904] 2 K B 345 

if) Pease v CAaytor, 3 B * 8 620, Cave v Mountain, 1 M & G 267, 
Somerville v Mtrehoute, IB AS 662, Pedley v Dovts, 10 C B N 8 492, 
GeZen v Hall, 2 H A N 379 See also, as to justices of the peace, the Justices 
Protection Act. 1848 (11 A 12 Vict c 44J 
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duct For such things there is, and always will be, some due 
course of punishment by public prosecution (^), though not by 
action 

An action, then, does not he against a judge, cimI (h) or 
ecclesiastical (i), acting judicially m a matter \vithin the scope 
of his jurisdiction (/) Nor (an a suit be maintained against 
persons so acting with a more limited authorih , as the steward 
of a Court baron (/), or commissioners of a Court of request, and, 
as already intimated, magistrates, acting in dischaige of their 
duty, and yithin the bounds of their jurisdiction, are iiiespon- 
sible e\en vhere the circumstances under which the^ aie called 
upon to a(t viould not ha\e supported the complaint, piOMded 
that such circumstanies were not disclosed to them at the time 
of their adjudication (m) 

Having thus biiefl^ stated the bioad lule applicable to the 
right of action igainst persons iinested nith judicial functions, 
we ma\ lemaik that there is one extensne class of cases nhich 
ma\, on a curson obser\ation, appear to fall within its opera- 
tion, but ^hich IS, in fact, go\erned by a difteient, although not 
less important jiiinciple We lefer to cases in ^hich the per- 
formance of some public dutj is imposed b\ lav upon an 
indnidual \^ho, bv neglecting oi lefusing to peiform it, causes 
an injui\ to some other pait\ , here, as a general lule, the injur\ 
occasioned b^ the breach of dut>, without proof of mala fides, 


ig) Garnett v Ferrand, 6 B A C Gll, at pp 625 626, Thomas \ Churton, 
2 B A S 475 See i2 V Johnson, 6 East, 583, and 7 East 65 m ^hich 
cist one of the judges of the Court of Common Pleas in Ireland vias con\uted 
of publishing a pamphlet amounting to a libtl The judges are not habit to 
lemoval, except upon, addresses of both Houses of Parliament, see the Act of 
Settlement (12 A 13 Will d, c 2), e 3 (7), and the statute IGeo 3 c 21, s 2, 
both of ^hich enactments 'were repealed by the Civil Procedure Acts Beptil Act, 
1879 (42 A 43 Vict c 59), and had previously been replaced by s 5 of the 
Judicature Act, 1876 (38 A 39 \ict c 77) 

[h) Dtcas V Brougham, G C A P 249, Kemp v Nevtlle, 10 C B N S 
523, where the action was brought against the Vice Chancellor of Cambndge 
University, Ttnsley v Nassau, Moo A Mai 62, Johnstone v Sutton 1TB 
610 at p 513 per Holt, C J , m Groenvelt v Buruell, 1 Bd\m Ld 454, at 
p 468 Garnett v Ferrand, 6 B AC 611 

(t) Ackerley \ Parkinson, 3 M A S 411, at p 425, Beauratn v Scott, 
scamp N P 388 

(A) See Beauratn v Scott, supra Wingate v Waite, 6 M A W 739, at 
p 746 , Hamilton v Anderson 3 Macq 363 

(l) Holroyd v Breare 2 B A Aid 478, see also Bradley v Carr, 3 Scott, 
N B 521 at p 528, Carratt v MorUy, 1 Q B 18 Andrews v Mams, Id 3, 
and cases there cited, Morns v Parkinson, 1 Cr M A B 163 

(m) Pike V Carter 3 Bmg 78 Lowther v Radnor, 8 East 113, Brown v 
Copley, 8 Scott, N B 350, PtU^er v King, 9 A A E 286, 2 Boll Abr 
552, pi 10 
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lays the foundation for an action for damages [n) This prin- 
ciple, moreover, applies \^here persons lequired to perform 
ministerial acts are at the same time invested with the judicial 
charactei, and in accordance therewith, in the celebrated 
Auchterarder Case (o), the members of the piesbytery \^ere held 
liable, collectively and induidually, to make compensation for 
refusing to take the presentee to a church on tiial, as they were 
bound to do, according to the law of Scotland The legislature, 
observed Lord Brougham, in that case, can, ot couise, do no 
wrong, and its branches are equally placed beyond all control of 
the law, and after explaining the immunity from liabilih of 
Courts of justice when exeicising judicial functions or discre- 
tionary powers, he continued — “But where the law neither 
confers judicial power, nor any discretion at all, but requires 
certain things to be done, every body, whate\er be its name, and 
whatever other functions of a judicial or of a discretionary 
nature it may have, is bound to obe\ , and with the exception of 
the legislatuie and its branches, eveiy l>odv is liable for the 
consequences of disobedience, that is, its members are liable, 
through whose failure or contumacy the disobedience has arisen, 
and the consequent mjur^^ to the parties mteiested in the duty 
being performed ’’ (p) 

But although the honest} of a judge acting in his judicial 
capacity cannot be questioned, his eriors may be corrected by 
appellate tribunals in all cases w here the law allow s of an appeal 
In most ci\il causes there is a right of appeal, but not in all 
For example, there can be no appeal from a judge, who has 
discretion as to costs, upon a question of costs, except by lea've 
of the judge whose decision it may be desired to question (q) 
Agai 1 , in the case of County Courts there can be no appeal on a 
question of fact, nor, as a rule, except by lea\e of the judge who 
tried the action, on a question of law, where the plaintiff’s claim 
does not exceed ^20 (r) 

The discretion to grant a new trial is a judicial discretion, 

(n) See Barry v Amaud, 10 A & E 646 (cited Mayor of Ltchfield v 
Simpson^ 8 Q B 66) Per Ld Brougham m M'Kenna v Pape, 1 H L Gas 6, 
at p 7, Steel v Schomberg, 4 E & B 620, Scott v Mayor of Manchester, 
2 H A N 204 

(o) Ferguson v Kinnoul^ U C A F 251 

(p) Ibid at pp 289, 290, per Ld Brougham, whose judgment has throughout 
an especial reference to the subject of judicial liability See Gathercole v Mtall, 
15 M A W 819, at pp 832 388 

(g) Judicature Act, 1873 (36 A 37 Vict c 66), s 49 

(r) County Courts Act, 1888 (61 A 52 Vict c 48), ss 120, 124 
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not to be exercised arbitrarily , and a litigant who has obtained a 
judgment is entitled not to be deprived of it without very solid 
grounds interest reiptthltccc ut sit finis litium (j) 


Qui Jussu JuDICIS ALIQLOD FECLEIT NON VIDETUR DOLO MaLO 
FECISSE, QUIA PARERE NECESSE EST (10 Re]p 76 ) — A 
'person who does an act hy command of a judge is not 
considered to act from a wrongful motive, because it is hii 
duty to obey (t) 

When a Couit has jurisdiction of a cause, and proceeds General rule 
inierso ordine, or erroneously, the officei of the Court who 
executes accoiding to its tenoi (m) the pietept oi process of the 
Court, is not liable to an action (v) But when the Couit has 
not jurisdiction of the cause, the whole pioceeding is coram non 
judice (i), and actions lie against the officer without any regard 
to the i)recept or process, for in this case it is not necessaiy to 
obej one who is not judge of the cause, an^ more than it is to 
obey a mere stranger, for the rule is, judicium a non suo judice 
datum nullius est momenti (y) 

AccordmgH , in Goss ft ^ Houard (if), it was held that the Examples 

warrant of the Speaker of the House of Commons, having issued Gossetv 

Hotoard 


^^) Brown v Dean, [1910] A C 373 

it) This maxim is derived from the Eomdn law, see D 50 17, 167, § 1 
(ii) See Munday v Stubbs, 10 0 B 432 

(t) See Prentice 'V Harn^on 4 Q B 852, Broun \ Jones, 16 M A W 
191 Judgm in Ex p Story 8 Exch 195, it p 201 See Cotee \ Mtchill, 
3 Ijev 20, Afomw v Slop^r, Willes, 30, at p 34 

(x) See Tinnisuood v PatUson^ 3 C B 243 Factum a judtce quod ad 
ofjiCium ejde non pertmet ratum non est (D 60, 17, 170) 

(y) Marshalsea Case, 10 Rep 68 a at 76 b, Taylor v Clemeon, 2 Q B 

978, at pp 1014, 1016, and 11 C A F 610 (cited Ostler v Cooke 13 Q B 

143, at p 162), Morrell \ Martin, 4 Scott N B 300, at pp 313, 314, Jones 

V Chapman, 14 M AW 124, Baylts v Stnekland, 1 Scott, N R 640, 
Marshall v Lamb, 5 Q B 116, Watson v Bodell 14 M AW 67, Thomas 

V Hudson, Id 363, Van Sandau v Turner, 6 Q B 773 Lloyd v Harrison, 

6 B AS 86, Andrews v Mams, IQ B 8, at pp 16, 17 (recognised in 
Carratt v Morley, Id 18, at p 29, and distinguished m Dews v Riley, 

11 C B 434, at p 444) , Levy \ Moylan, 10 C B 189 As to the liability of 
the party at whose suit execution issued, or of his attorney, see Carratt v 
Morley, supra, Coomer v Latham, 16 M AW 713, Ewart v Jones, 14 Id 
774 Green v Elgie, 6 Q B 99 Kinning v Buchanan, 8 C B 271, Abley 

V Dale, 11 Id 378, at p 889, post, p 88, n (p) As regards the liability 

of mmisterial officers, theie is an important distmction between cases where 
there has been an adjudication and cases where there has been only an order, 
see Foster v Dodd, L R 8 Q B 67, at p 76 

(z) 10 Q B 411 See Ex p Fernandez, 10 C B N 8 8 


L If 
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in a matter o\er whicli tlie House had jurisdiction, was to be 
construed on the same principle as a mandate or \trit issuing 
out of a superior Court acting according to the course of common 
law, and that it afforded a valid defence to an action for assault 
and false imprisonment brought against the Serjeant-at Arms, 
who acted in obedience to such warrant 

In this case it is observable that the matter in respect of 
which the warrant issued vas admitted to be within the jurisdic- 
tion of the House, and it is peculiarly necessary to notice this, 
because, in the previous case of Stotldale v Hansard (a), it was 
held to be no defence at law to an action for libel, that the 
defamatory matter was part of a document which was, by order 
of the House of Commons, laid before the House, and thereupon 
became part of the proceedings of the House, and \ihich was 
afterwaids, by order of the Hi use, published b'y the defendant 
The decision in this case resulled from the opinion entertained 
b) the Court that the privilege under vhicli the defendant 
sought to justify the alleged \irongful act did not exist, and 
in consequence of this decision the Parliamentary Papeis Act, 
1840 (6), was passed, vhich enacts that all proceedings, vhethei 
by action or criminal prosecution, similai to the above, shall 
be sta'ved upon the production of a certifiiate of the Chancellor 
or of the Speaker to the effect that the publication in question 
is by order of either House of Parliament, together vith an 
affidavit 'verifying such certificate (c) 

The case of a justification at common law by a constable 
under the warrant of a justice of the peace offers another illustra- 
tion of the rule under consideration If the warrant issued by 
the justice, in the shape in which it is given to the officer, is such 
that the party may lawfully resist it (d), or, if taken on it, will 
be released on habeas corpus, it is a warrant which, in that 
shape, the justice has no jurisdiction to issue, which, therefore, 
the officer need not obey, and which, at common law, on the 
principle above laid down, does not protect him against an action 
by the party injured (e) Where the cause is expressed but 

(o) 9 A & B 1 (6) 3 & 4 Vict c 9 

(c) Enttcl V Camngton, 19 Howell, St Tr 1030, is the leading case in regard 
to the power of arresting the person, and seizing papers, under a Secretary of 
State B warrant See Leach v Money, Wilkes v Wood, and Enitck v Carnng 
ton, Broom s Const L pp 6125, 548, 658 and Note thereto. Id pp 613 et seq , 
Foster v Dodd, L B 3 Q B 67 

(d) R V Tooley, 2 Baym Ld 1296, at p 1302 

(e) As to the legality of an arrest under a warrant which is not in possession 
of the constable, m felony and misdemeanor, see Galltard v Laxton, 2 B A S 
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imperfectly, the officer may not be expected to judge as to the 
sufficiency of the statement, and, therefore, if the subject- 
matter be within the magistrate’s jurisdiction, he may be bound 
to execute it, and, as a consequence, be entitled to protection, 
but where no cause is expressed, there is no question as to the 
want of jurisdiction (/) 

“A rule,’’ said Lord Denman, m R \ Stain forth (^), “ has 
been often recognised in respect of proceedings by magistrates, 
requiring all the facts to be stated which are necessary to show 
that a tribunal has been lawfully constituted and has jurisdic- 
tion Theie is good reason foi the lule wheie a spe( lal autho- 
rity lb exeicised which is out of the ordinal y course of 
common law, and is confined to a limited localit}, as in case 
either of warrants foi ariest, commitment, or distiess, oi of con- 
■victions, or ordeis by local magistrates wlieie the duty of 
promptly enforcing the instrument is cast on officers of the law, 
and the dut\ of unhesitating submission on those who are to 
obe\ It IS requisite that the instrument so to be enforced and 
obeyed should show on insjiection all Ihe essentials from which 
such duties arise ” A plea of justificition bv a (onstable acting 
under the warrant of a justice is accordingly bad b\ the common 
law, if it does not sliow that the justice had jiiiiscliction over the 
subject-matter upon which the warrant is granted 

Bj the Constables’ Protection Act, 1730 (/i), it is enacted Effect of 24 
that no action sliall be brought against a constable, or a person 
acting by his order or in his aid, for anything done in 
obedience (i) to a warrant under the hand or seal of a justice, 
until demand shall ha've been made for the peiusal and copy of 
such warrant, and the same refused or neglected foi the space of 
six days after such demand , that in case, after such demand and 
compliance therewith (;), an;y action foi an^ sudi cause be 
brought against such constable or person, without making the 
justice who signed or sealed the warrant a defendant, then, on 
proof of such warrant at the trial, the jury shall give their 

363, B V Chapman, 12 Cox C C 4, (!odd v Cabe, 1 Ex D 362, Creagh / 

Gamble, 24 L B I 458 

(/) Per Coleridge J , in Houard v 10 Q B 36P, at p 390 See in 

illustration of the above remarks, Clark v 2 Exch 385, and cases there 

cited 

(g) 11 Q B 66 at p 76 See also R v Inhabs of Totnes, Id 80, Agnew 
V Jobeon, 14 Cox, C C 625 

(h) 24 Geo 2, c 44, s 6 

(t) See Bell v Oakley, 2 M A S 259 

(j) Jonee v Vaughan, 6 East, 445 
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verdict for the defendant, notwithstanding any defect of juris- 
diction in 8U(h justice, and if such action be brought against 
the justice and (unstable jointly, then, on proof of such warrant, 
the jury shall find for such constable, notwithstanding such 
defect of jurisdiction And this Act applies as well where 
the justice has acted without jurisdiction, as where the wan ant 
which he has granted is improper (i) 

It should be observed, however, that the officer must show 
that he acted in obedience to the waiiaiit (Z), and can onlj justify 
that which he lawfvUy did under it (//?), and where the justice 
(annot be liable, the officer is not entitled to the protection of 
the Act, for the Act was intended to make the justice liable 
instead of the officer wheie, therefore, the officer makes such 
a mistake as will not make the justice liable, the officer cannot 
be excused 

Besides the last-mentioned Act, there are other enactments, 
which, on grounds of public policy, specially extend protection 
to persons who act hona fide^ though mistakenly, in pursuance 
of their provisions, and as throwing light upon their practical 
opeiation, attention may be directed to Hughes \ Buclland fw), 
which was an action of trespass against the defendants, being 
servants of A , foi arresting the plaintiff whilst fishing at night 
near the mouth of a liver in which A had a several fishery 
At the trial, much evidence was given to show that A s fishery 
included the place wheie the plaintiff was arrested, the jury, 
however, defined the limits of the fishery so as to exclude that 
place by a few }ards, but thev also found that A , and the 
defendants, “ horn fide and reasonably believed that the fishery 
extended over that spot It was held that the defendants were 
entitled to the protection of the 7 & 8 Geo 4, c 29, s 76 fo), 
which was framed for the protection “ of persons acting in the 

(k) Pit Ld Eldon in Price v Messenger 2 B P 158 at p 161 , see also 
Atkins V Ktlhy, 11 A & E 777 

(/) See Hoye v Bush, 2 Scott, N R 86 

(m) Per Alderson, B , in Peppercorn v Hofman, 9 M A W 618, at p 628 

(n) 16 M & W 346 

(o) That eection provided (inter a/ia) that ' for the protection of persons acting 
in the execution of tins Act ’ all actions brought against any person for anything 
done in pursuance of this Act ’ should be laid and tried in the county where the 
fact was committed It was held that as in arresting the plaintiff the defendants 
acted bona fide in the belief that they were pursuing the Act of Parliament the 
action must be tned m the county where the arrest was made The statute 
7 & 8 Geo 4, c 29, is now repealed and many of its provisions are re enacted in 
the Larceny Act, 1861 The Public Authorities Protection Act, 1893 (66 ft 57 Vict 
c 61), contame general provisions for the protection of persons doing any act in 
pursuance, or execution or mtended execution of any Act of Parliament ” 
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execution” of that Act, and doing anything in pursuance 
thereof ‘^The object of the clause,” observed Pollock, CB , 
“was to gi\e protection to all parties i^ho honestly pursued the 
statute No^, e\eiv act (onsists of timCj pJaa, and circum- 
stance With regard to tirtuiiutamey it is admitted, that, if 

one magistiate acts i^heie tvo aie required, or imposeb twehe 
months’ imprisonment where he ought only to impose six, he is 
protected if he has a geneial juiisdiction o-ver the subject-matter, 
or has leason to think he has With lespect to time^ ( ann ^ 
Chpperton (p) shows that a party ma^ be protected although he 
ai rests anothei after the time when the statute authorises the 
arrest Place is another ingredient, and I am unable to distin- 
guish the present case fioni that of a magistiate who is protected, 
although he acts out of liis jiiiisdiction A party is protected if 
he acts hona fldc^ and m the leasonable belief that he is 
puisumg the A(t (q) And the projiei question foi the jur^ 
in a case such as that lefeiied to is this - ^ Did the defendant 
honesth l)elie\e in tlie existence of those facts which, if thej 
had existed, would Inise avoided a justification iindei the 
statute^ ^ --the belief of the defendant lesting upon some 
reasonable giounds (?) 

Lasth, we mi\ obsei\e, that, when (onsideied with lefeieme 
to foreign communities, the junsdiction of e'ver\ Couit, whethei 
in personam^ or in ran, must so fir as regards the compelling 
obedience to its decrees (<•), ne(essarily be bounded by the limits 
of the kingdom m which it is established, and unless, by viitue 
of international tieaties (0, such jurisdiction has been extended, 
it clearh cannot enfoice process bejond those natural limits, 
according to the maxim, eitra tenitonum jw* dicenti impune 
non parefnr (?/) Moreover, it is to be observed that, although 

(p) 10 A A E 682 

(q) ‘ A thing la considered to be done in pursudiue of a statute when the 
person who does it is acting honesth and hona jide, either under the powers whiih 
the Act confers, or m discharge of the duties whidi it imposes , per Parke B 
m Jowle V Taylor 7 Exth 68, at p 61, sec also Doumng v Capel, L R 2 C P 
461 Pouhum v Thirst Id 449 U hatman v Pearson 3 Id 422 

(r) Per Williams, J , m Roberts v Orchard, 2 H & C 769, at p 774 as 
explained m Leete \ Hart L R 3 C P 322 at pp 324, 326 see also Heath 
V Brewer, 15 C B N R 803, Chamherlatn v K%ng L R 6 C P 474, Lea v 
Facey, 19 Q B D 362 

is) See per Ld Cranworth in Hope v Hope 4 De G M & G 328 it 
pp 346 346 , per Ld Herschell in Bnt S Africa (o v Co de Mooambique 
[1893] A C 602, at p 624 

(t) See Re Ttvnan 5 B & S 645 

(tt) D 2, 1, 20, R V Lewis, Dears & B C C 182, R v Anderson, L H 
1 C C 161 


leiiitonal 
limits of 
jurisdiction 
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the laws of a state proprio vi^ore have no force beyond its 
territorial limits, they are frequently permitted, by the courtesy 
of another, to operate in the latter, when neither that state nor 
its citizens will suffer inconvenience from the application of the 
foreign law This is the principle of International Comity 

Municipal law may provide that proceedings may be 
instituted, and judgments and decrees lawfully pronounced, 
against natural-born subjects when absent abroad, and even 
against aliens who are not resident within the state when the 
subject-matter is peculiarly within the jurisdiction of the Courts 
The conditions under which a writ will be allowed m this country 
to issue are legulated by Ordei XI of the Kules of the Supreme 
Court, 1883 

Even Parliament, though its enactments ma} extend to the 
King’s subjects while they are abroad (v), has no power to legis- 
late for foreigners out of the dominions and be\ond the jurisdic- 
tion of the British Ciown (?/ ) “ It is clear,” observed Parke, B , 
in Jefferys ^ Boosey (^), ** that the legislature has no power over 
any persons except its own subjects, that is, persons natural- 
born subjects, or lesident, or whilst they are within the limits 
of the kingdom The legislature can mipose no duties except 
on them, and when legislating for the benefit of persons, must 
primd facie be considered to mean the benefit of those who owe 
obedience to our laws and whose interests the legislature is under 
a correlative obligation to protect ” 


Ad QuiESTiONEM Facti non eespondent JuDicrs AD 
Qufstionem Legis non kespondfnt Jt ratores (8 Rep 
155) — Jt u the office of the judge to instruct the jury in 
points of lau — of the jury to decide on matters of fact (y) 
The object in view on the trial of a cause is to find out, by 
due examination, the tiuth of the points in issue between the 
parties, in order that judgment may theieupon be given, and 

(v) Trial of Earl Russell [1901] A C m, Re Be Wilton, [1900] 2 Ch 481 
(to) Lopez V Burslem, 4 Moo P G 300, at p 305 

(jt) 4 H L Gas 815, at p 926 See Macleod v A G for N S Wales [1891] 
A G 465, i? V Jameson, [1896] 2 Q B 425, Badtsche Fahnk v Johnson, 
[1897] 2 Gh 322, Re Pearson [1892] 2 Q B 263, Colquhoun v Heddon, 
25 Q B D 129, Colquhoun v Brooks, 19 Q B D 400, at p 406 

(y) Co Lfltt 295 b , Bowman s Case 9 Rep 1 at 13 a , Meath v Winchester^ 
3 Bing N C 183 at p 217 Bushell s Caie, Vaugh 135, at p 149, per Ld 
Westburj in Fernte v Young, L R 1 H L 63, at p 78 
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therefore the facts of the case must, in the first instance, be 
ascertained (usually through the intervention of a jury), for 
ex facto JUS onfwr— the law aiises out of the fact (-) If the 
fact be perverted or misrepresented the law which arises thence 
will una\oiddbly be unjust oi partial, and, in order to prevent 
this, it is necessary to set right the fact and establish the truth 
contended for, by appealing to some mode of probation or trial 
which the law of the country has ordained tor a criterion of 
truth and falsehood (a) 

Befoie the Common Law Piocedure Act, 1854 (6), all 
issues of fact in common law actions in the Superior Courts w^ere 
decided b'v juries But now many common law actions, as well 
as Chancer\ actions, in the High Court (c) and in County 
Courts {d)j aie tried by judges sitting without ]uries, and in such 
cases the ]udges have to find the facts as well as to decide the 
law But e\en in these cases it is necessary to distinguish 
between the two functions of the judge, and the above maxim 
must retain considerable importance 

A few instances must suffice to show its application Thus, 
there are two requisites to the \ahdity of a deed 1, that it be 
sufficient in law, on which the Court decides, 2, that certain 
matteis of fact, as sealing and delnery, be duly pro\ed, on 
which it IS the province of the jury to determine (e), and where 
inteilineations or er«i&iires are apparent on the face of a deed, 
it IS now the practice to leave it to the jury to decide whether the 
erasing or interlining was done before the delivery (/) 

Again, it IS the duty of the Court to construe all written 
instruments (y) as soon as the true meaning of anj words of art 
or commeicial phrases used therein, and the surrounding circum- 
stances, if any, ha^e been ascertained as facts by the jury (h), 

{z) See, for instance Catterdll \ Htndie, L B 2 C P 368 

(a) 2 Inst 49 

(b) 17 A 18 \ict c 125, 8 1 

(c) B S C , Order XXXYI ri 2, 6, as made in 1922 in consequence of 
s 2 (q T ) of the Administration of Justice Act, 1920 (10 & 11 Geo 5, c 81) 

(d) Administration of Justice Act, 1920, s 3 

(e) Co Litt 255 a, Altham s Case, 8 Bep 148 a, at 155 a, Leyjields Case, 
10 Bep 88 a, at 92 b (cited Jenktn v Peace, 6 M A W 722, at p 728) 

(/) Co Litt 225 b See Doe d Fryer v Coombs, 3 Q B 687, Alsager v 
Close, 10 M A W 676 

(g) “ The construction of a specification, like other written documents is for 
the Court If the terms used require explanation, ae being terms of art or of 
scientific use, explanatory evidence must be given, and with its aid the Court 
proceeds to the office of construction ’ (per Ld Chelmsford in Stmpeon v Holliday 
L B 1 H L 315, at p 320) 

(h) Even where a written instrument has been lost, and parol evidence of its 


Examples 
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Mercantile 

contracts 


and it 18 the dut^ of the jury to take the construction from the 
Court either absolutely, if there be no words to be construed or 
explained (t), as words of ait or phrases used in commerce, and 
no surrounding circumstances to be ascertained, — or condi- 
tionally, when those words or circumstances are necessarily 
referred to them (^) The con\enience of this course is apparent, 
for a misconstruction by the Court ma\ be set right upon appeal 
or new trial, but a mistake by the jury is not easily corrected (1) 
Accordingly, the construction of a doubtful document given in 
evidence to defeat the Statute of Limitations is for the Court (m), 
and not for the jury, but if it be explained by extrinsic tacts, 
from which the intention of the parties iiia\ be collected, the^ 
are for the consideiation of the juiy (n) 

With respect to mercantile contiacts, the law is clearly 
explained by Lord Cairns in Bowes ^ l:^hand (o) It is for 
the Court, when once it is in possession of the circumstances 
surrounding the contract, and of any peculiarity of meaning 
which ina\ be attached b^ reason of the custom of the trade, to 
place the constiuction upon the contiact, and it seems that the 
evidence of custom must be strong to overrule the natural 
meaning of voids of common i)ailance This rule is based upon 
and limited by the pimciple vhich allovs piiol evidence to 
explain, but not to contradict, a written document, upon which 
basis also depends the function of a jury to put a meaning upon 
expressions m meicantile contracts, vhicli, ajiait from meicantile 
usage, aie obscuie or meaningless (/;) It maj indeed be laid 

contents his been received, its constiuction is for tlie Couit (Bemich \ Honjall 
4 C B N S 450) 

(i) Ses Elltott \ SouUi Devon Ry Co , 2 E\ 725 Bank of N 7 v Stmpeon, 
[1900] A C 182 

(k) Parcel or no parcel ” is a question of fact for the jur\ but the judge 
should tell the jur> whst is the proper construction of anj documents which ought 
to be considered in deciding that question (Lyle v Richards, L B 1 H L 222) 

(/) Judgm in NetUon v Harford, 8 M A V 806, at p 823 See also per 
Erskine, J , in Shore v Wilson, 5 Scott, N B 968 at p 988, Cheveley v Fuller 
13 C B 122, per Maule, J , in Doe d Strickland v Strickland, 8 C B 724, at 
pp 743 744, Booth v Aonnari, 2 H AN 84, Bovill v Pmm, 11 Exch 718, 
Lindsay v Janson, 4 H A N 699, at p 704, Parker v Ibbetson, 4 C B K S 846 

(m) Chasemore v Tamer, L B 10 Q B 600 , Quincey v Sharpe 1 Ex D 
72, Sheet \ Lindsay, 2 Ex D 314, Myerhoff v Froelich, 3 C P D 333, and 
4 Id 63, Banner v Bemdge, 18 Ch D 254 

(n) Morrell v Fnth, 3 M AW 402, Doe d Curzon v Edmonds, 6 M A W 
296 See Worthington v Gnmdttek, 7 Q B 479 Rackham v Marriott, 2 H A 
K 196, Stdwell \ Mason, 2 H AN 306, Godutn \ Culling, 4 Id 373, 
Comforth v Smithard 6 H AN 13 , BuckmasUr v Russell, 10 C B N S 746 
Holmes v Mackrell, 3 C B N S 789, Cockrill v Sparkes^ IE AC 699, 
Francis v Hawkesley, 1 E A E 1062 

(o) 2 App Caa 466 


(p) Ashford \ Bedford, L B 9 C P 20 
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down generally, that although it is the province of the Court to 
construe a written instrument, yet where its effect depends not 
merely on the construction and meaning of the instrument, but 
upon collateral facts and extrinsic circumstances, the inferences 
to be drawn from them are to be left to the juiy [q) And wheie 
a contract is made out partly by written documents and paitly by 
01 al evidence, the \vhole must be submitted to the jur^v so that 
they may decide as to the truth or falsehood of the oral e’v idence, 
and, under the diiection of the ludge, determine what was the 
leal contract, if any (r) 

In actions foi malicious prosecution the plaintiff has to pro^e, 
fust, that he was innocent of the offence for which he was 
prosecuted, and that the prosecution ended in his favour (s), 
secondly, that theie was a want of reasonable and probable 
cause foi the piosecutioii (^), and thiidly, that the detendant 
instituted the piosecution maliciously, that is to sa>, fiom an 
impropei motne, and not horn the honest belief that the plaintiff 
was guilty and the desiie to bung an offender to justice {t) 
The onus of establishing all these thiee points lies upon the 
plaintiff (t), but wheieas the first and third points aie matters 
to be left to the jiuv, the second has to be deculed In the 
judge (ic) If, howe\ei, an\ facts upon which the question 
whether theie was want of leasonable and probable ciuse for 
the prosecution depends aie in dispute, the jur\ have to find what 
the facts aie, and the judge has to decide the question iijion the 
facts as found bv them (m) This arrangement has been some- 
times described as pioductne of difficulty and confusion (r) 
In piactice the judge often lea's es the jur\ to ffnd a geneial 
\erdict, after explaining to them how his opinion on the question 
of reasonable and piobable cause differs according to whether 
they take one or another Mew of the facts in dispute, but some- 
times he first lequires the jury to find the facts w^hich specificallv 

(g) See Smith v Thompson, 8 C B 44 

(r) Bolckofi \ Seymour 17 C B N b 107 , Rogers v Hadley 2 H AC 227 
The construction of a foreign contract is for the judge, who ma> avail himself 
as far as necessary, of expert evidence, D* Sora v Phtlltps, 10 H L Cas 621, 
at p 633 

(s) Barber v Lestter, 7 C B N S 175 , Gastnque v Behrens 30 L J Q B 
163, Basebi v Matthews, L B 2 C P 684 As to ex parte proceedings, see 
Steward v Grommeit, 7 C B N 8 191 

(t) i broth V N E Ry Co , 11 App Cas Ml , Bradshaw v Waterlou d Sons 
[1915] 3 K B 627 

(tt) Abroth V N E By Co supra Panton v Wtlham8,2Q B 169, Liefer 
V Perryman, L B 4 H L 621 

(e) See the judgments in Lister v Perryman, supra 
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beai upon that question, and only submits to them the further 
question of malice if and when he has ruled that the want of 
reasonable and probable cause has been proved (.r) Upon this 
question of malice, the fact that the defendant prosecuted 
without reasonable and probable cause is evidence from which 
the jury may infei that he acted maliciously, but it is not con- 
clusive evidence, and if the jury think that he honestly believed 
in the plamtift’s guilt and acted upon that belief in piosecuting 
him, then the defendant, however hastilv he ma^ have pro- 
ceeded, IS nevertheless entitled to their verdict (y) 

The question of the respective functions of judge and jury 
in actions and prosecutions for libel was on( e v er> w armly can- 
vassed, and was the subject of the Libel Act, 1792, popularlj 
known as Fox s Act {z) This Act, which was occasioned by the 
State Trials in the reign of Geo III , enacts (s 1) that in trials 
for libel the jur^ may give a general verdict of guilt j or not 
guilty upon the whole matter put in issue, and shall not be 
directed or required to find the defendant guilt} oi not guilty 
merely on proof of publication (s 2) The judge shall, according 
to his discretion, give his opinion upon the matters in issue (a) 
to the jury, who may (s 3) find a special veidict It is 
customary under this Act for the judge, whether in civil or 
criminal causes, to gi^e a definition of libel to the jurv, and 
then leave to them the entire question He mav, ‘is a matter 
of mere adiice, give his own opinion as to the nature of the 
publication, but is not bound to do so (b) It is his duty to 
say whether or not the writing complained of is capable of the 
meaning ascribed, but if satisfied of that, he must lea\e it to 
the jury to sa} whether it actually has that meaning (c) Again, 
it is for the judge to say whether a communication is privileged 
or not, but if the privilege is not an absolute one, as that enjoyed 
bv witnesses in a cause, the further question remains whether it 
was made bona fide and without malice, and this is always for 

(x) The various methods of procedure are explained by Bowen, L J , in Ahrath 
V N jE? By Co , 11 Q B D 440, at p 458 

(y) Brown v Hawkes, [1891] 2 Q B 718 As to the materiality of motive 
in this kind of action, see per Lords Watson and Herschell, m Allen v Flood, 
[1898] A C 1, at pp 93, 126 

(z) 82 Geo 3, c 60, s 1 

(a) Baylts v Lawrence, 11 Ad & E 920, at p 924 

(b) Parmtter v Coupland, 6 M & W 105, at p 108, B v Watson, 2 T R 
199, at p 206 

(c) Per Wilde, C J , in Sturt v Blagg, 10 Q B 906, Hunt v Goodlake, 
43 L J G P 54 As to slander, see Hemmtngs v Gasson, E B & E 346, 
and see Bushell s Case, Vaugh 135, at p 147 , Ewart v Jcnss, 14 M & W 774 
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« 

tlie ]ury [i) It is to be remembered that \ihere this qualified 
piivilege IS established j the plaintifi has to pio\e u^alice on the 
part of the defendant If he fail to give evidence beyond that 
of mere defamation, it is the duty of the judge to direct a 
■verdict for the defendant (e) 

Although the general principle is as laid down in the maxim 
under consideration, there are many exceptions to it (/) Thus, 
questions of reasonableness — reasonable cause, reasonable time, 
and the like — are, strictly speaking, matters of fact, even where 
it falls within the province of the judge or the Court to decide 
them (^), but are properl} left to the judge, as requiring legal 
training for their appreciation So, where a question arises as 
to the admissibilit} of evidence, the facts upon which its 
admissibility depends are to be determined by the judge, and 
not by the jur> If the opposite course were adopted, it would 
be equivalent to leaving it to the jury to say whether a parti- 
cular thing were evidence or not (h) And the question whether 
a document conies from the proper custod} or whethei it is 
propeily stamped must be decided b} the judge, for the jury are 
not sworn to ti} an\ such issues (t) 

If at the close of the plainlift’s case there is no evidence upon 
which the jury could reasonably and properly find a verdict for 
him, the judge ought to direct a •verdict for the defendant {k) 
Fonneil}, if there were a scintilla of eiidence in support of a 
case, the judge was held bound to leaie it to the jur} But a 
course of derisions, many of which are referred to in Ryder v 
Womhwell (/), “has established a more reasonable rule, viz, 
that in e^er\ rase, before the evidence is left to the jur}, there is 


(d) Stace v Gnjfith, L B 2 P C 420 

(e) Taylor \ Hawkins, 16 Q B 308, at p 321 , Spill v MavUe L B 4 E\ 232 
(/) Judgm m WaUon \ Quitter, 11 M & W 760, at p 767 

ig) See per Ld Abinger in Startup v MacdonaJd, 7 Scott, N B 269, at p 280 
Co Litt 666, Burton v Griffiths, 11 M & W 817, Graham v Van Diemens 
Land Co , 11 Bxch 101, per Crompton, J ,m G W Ry Co v Crouch, 3 H & N 
183, at p 189, Hoqq v Ward Id 417 Goodwyn v Cheneley, 4 H AN 631 
Bnghty v Norton, 3 B AS 305 , Massey v Sladen, L B 4 Ex 13 , Shoreditch 
Vestry v Hughes, 17 C B N S 187 

(h) Per Alderson, B , in Bartlett v Smith, 11 M AW 483, Boyle v Wiseman, 
11 Ex 360 

(t) Per Pollock, C B , in Heslop v Chapman, 23 L J Q B 49, at p 52 , 
Siordet v Kuczynski, 17 C B 251 per Pollock, C B , in Sharpies v Rickard 
2 H AN 57, Tattersall v Feamly, 17 C B 868 See the judgment of Ld 
Abmger in IVatson v Quitter, 11 M A W 760, for other instances m which, undei 
particular statutes or at common law, questions of fact were for the Court 
(jfc) See Fox v Star Co , [1900] A C 19 
(1) L B 4 Ex 32 
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a preliminary question for the judge, not whether there is liter- 
ally no e\idence, but whether there is any upon which a jury 
can properly pioceed to find a verdict for the party producing 
it, upon whom the onus of proof is imposed ** (m) But where 
there is conflicting evidence upon a question of fact, whatever 
may be the opinion of the judge as to the 'lalue of that evidence, 
he must lea\e the consideration of it for the jury (n) 

Whenever mixed questions of law and fact arise in a case 
tiled before judge and jury, it is the judge’s dut^ to give to the 
jury such a direction upon the law as will enable them to under- 
stand its bearing upon the facts (o) If his direction be wrong 
in giving them a 'wrong guide, or impeifect in not giMng them 
the right guide which it -was his duty to give (o), and some 
substantial wrong or miscarriage be thus occasioned (p), the 
appellate Court, in a civil case (g), othei than one in the Divorce 
Court (r), should ordei a new trial But in cases where the 
•veidict is so fai against the weight of the e\idence as to be 
unreasonable oi per'veise (s), and where the Couit is satisfied 
that it has all the material facts befoie it, the Court of Appeal 
may now, on motion foi a new trial, gne judgment for the 
party in whose favour the 'verdict ought to ha've been given (t) 

In conclusion, it may be ob8er\ed tint, though theie is a 
tendency to dispense with juiies in man^ purely civil actions, 
yet in cases of a criminal and quasi-ciiminal nature, most 
persons will piobably still agree wath Lord Hardwicke, that 
“it is of the greatest consequence to the law of England and to 
the subject that these powers of the judge and jurv lie kept 
distinct, that the judge determine the law, and the jury the 


(m) Jadgm , GihUn v MoMullen L R 2 P C 3 MJ 

(n) Dublin d Wvcklou Ry v Slattery 3 App Cas 1155, see Cutsforth v 
Johnson, [1913] W C & Ins Rep 131, Grand Trunk Ry Co of Canada v 
ilf Alptne, [1914] A C 599 

(o) Prud Ass Co v Edmunds 2 App Cas 487, at p 507,p«rLd Blackburn 

(p) R S C , 1883, Order XXXIX r C , see Bray v Ford, [18%] A C 44 , 
Barber v Deutsche Bank, [1919] A C 304 

iq) A new trial cannot be bad in a case of felony, R \ Bertrand, L B 
IP C 620, disapproving R v Scaife, 17 Q B 238, B v Murphy, L E 
2P C 36 

(r) Allen v Allen, [1894] P 248, at p 255 

(«) See Metr Ry Co v Wnght, 11 App Cas 162 

(f) R 8 C 1883, Order LVIII r 4, Allcock v Hall, [1891] 1 Q B 444 
(approved in Paqutn v Beauolerk, [1906] A C 148, at p 161) , Toulmn v Miller, 
17 Q B D 603 (but see the same case in 12 App Gas 746) , Skeate v Slaters, 
Ltd , [1914] 2 E B 429, Wtnterbotham, Gurney d Co y Stbthorp, [1918] 
1 E B 625, Everett v Griffiths, [1921] 1 A C 631, at pp 656, 669 
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fact and if ever they come to be confounded it will prove the 
confusion and destruction of the law of England 


In ph-eslntia m\joeis cessat poteniia minoris [Jenl Cent 
214 ) — In presence of the greater the pouer of the inferior 
ceases {x) 

This maxim hab been usually (y) cited with special reference 
to the transcendent natuie of the powers vested formerly in the 
Court of King’s Bench, and now, together with those lormerh 
nested m the Courts of Common Pleas and Exfhequer, in the 
King’s Bench Dnision of the High Couit (z) 

It IS the function of the King’s Bench Dnision to keep all 
inferioi ]nrisdictions within the bounds of their authoiit\ and 
to coirect ii regularities in their proceedings It commands 
magistiates and others to do what their dut^ lequires in every 
case wlieie there is no other specific remedy It piotects the 
libert\ of the subject b\ speedy and summary interposition It 
tikes cognizame both of criminal and cnil causes, the former in 
what is called the Clown side, or Crown Office the latter in what, 
IS regards the old Couit of King’s Bench, was called the plea 
side of the Court (a) 

To this supiemac) of the Court of King’s Bench may be 
attiibuted the fact that on its coming into an} county the powei 
and author ih of other criminal tribunals therein situate were 
pro tempore suspended (6), in prasentia majons cessat potestas 
minons (c) And so no commissioners of oyer and terminer or 
gaol deliverv could sit in the county of Middlesex during term 
time, because the King’s Bench sat in that county, but in the 
City of London such commissioners could sit at any time, because 
the King's Bench never sat there (c?) It was held (e), however, 
that the authority of a Court of Quarter Sessions, whether for 
a county or a borough, was not in law either determined or 

(«) R V Pook, Cas t H 23, at 28 

(x) See the maxim, Omne majus conttnet m se minus, post, Chap IV 

(y) See the Case of the Marshaisea, 10 Hep 68 b, at 73 b , Ld Sanchar s 
Case 9Bep 118 b, 2 Inst 166 

(s) Judicature Act, 1873, s 34 

(а) R V Gtllyard, 12 Q B 627, at p 680 

(б) 4 Inst 73, see 25 Geo 3, c 18, s 1 

(e) Ld Sanchar s Case, 9 Bep 118 b 

Ibid 

(a) Smsth V B , 13 Q B 738, at p 744 
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suspended by the coming of the judges into the county under 
their commission of assize, oyer and terminer, and general gaol 
delivery, though “ it would be highly inconvenient and improper, 
generally speaking, for the magistrates of a county to hold their 
sessions concurrently with the assizes, even in a different part of 
the county ” But Smith v E (/) was decided upon the ground 
that the judges of assize were not a superior Couit, such as the 
King’s Bench the Judicature Act, 1873, s 29, subsequently 
made them such a court, and it is doubtful whether Smith v E 
is still law As regards the district of the Central Criminal 
Court it is expressly provided ((/) that quarter sessions are not 
affected by the sitting of that Court 


§ II IHE MODE 01 ADMINISTERING JUSIICF 

Having in the la&t section considered some maxims relating 
peculiarly to the judicial office, the reader is heie presented with 
a few which have been selected m order to show the mode in 
which justice is admmisteied in oui Courts, and which i elate 
rather to the rules of practice than to the legal principles 
observed there 


Audi alteram Pariem — Ao man shall be condemned unheard 

Statement of 
Buie 


Examples 

(/) 13 Q B 738 

(p) By the Central Criminal Court Act, 1834 (4 A 5 Will 4, c 36), s 21 
(A) It 18 ** an indispensable requirement of justice that the party who has 
to decide shall hear both sides, giving each an opportunity of hearing what is 
urged agamst him ” (per Erie, C J , in Be Brooks 16 C B N S 416) 

(i) Per Parke, B , m Be Hammmmiih Bent charge, 4 Ex 87, at p 97 , per 
Ld Campbell m B v Archbp of Canterbury, 1 E A E 633, at p 659, per Ld 
Kenyon in Harper v Carr, 7TB 270, at p 276, and m B v Benn, 6 Id 194 
at p 198 , per Bayley, B , in Capel v Child in 2 Cr A J 668, at p 679 (see 
Dontel V Morton, 16 Q B 198), Bagg e Case 11 Rep 93 b, B v Chancellor of 
hnivemty of Cambridge, 1 Str 667, at p 566, B v Gaskin 8 T B 209, 
B V Saddlers^ Co , 10 H L Cas 404, at p 459 

(k) Seneca, Medea, 196 (cited in BoewelVs Case, 6 Rep 48 b, at 62 a. 


It has long been a received rule (h), that no one is to be con- 
demned, punished, or deprived of his property in anj judicial 
proceeding, unless he has had an opportunity of being heard (z) 
In the words of the moralist and poet — 

Quicunque aliquid stafuent, parte tnaudita alterdf 
Mquum licet statuentf hand aquus fuent (k) 

A wrrit of sequestration, therefore, cannot properly issue from 
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the Consistory Court of the Diocese to a \icar who has disobeyed 
a monition from his bishop, without previous notice to the vicar 
to show cause why it should not issue, for the sequestration is a 
proceeding partly in pcenam, and no proposition is more clearly 
established than that “ a man cannot incur the loss of liberty 
or propertj for an oftence by a judicial proceeding until he has 
had a fan opportunity of answering the charge against him, 
unless, indeed, the legislature has expressly or impliedly given 
an authority to act without that necessary preliminary ’’ (1) 

An award made in violation of the abo\e principle md\ be 
set aside (m ) , and the principle is binding upon the committee 
of a members’ club when the-v expel a member for alleged mis- 
conduct (n) 

No person should be punished for contempt of Couit, which 
is a ciiminal oUeiice, unless the specific oftence chaiged against 
him be distinctl\ stated, and an opportunity of answering it be 
given to him (o) “ The laws of God and man,” said 
Fortescue, T , in 7)r Bentley s Caw (/;), “both ga’ve the paih 
an oppoitunitv to make his defence, if he has an^ ' And 
immemoiial custom cannot avail in contravention of this 
principle (q) 

In confoimitv also with the elemental \ principle under 
consideiation, when a complaint has been made oi an infoima- 
tion exhibited before a justice of the peace, the accused person 
has due notice given him, by summons oi otherwise, of the 
accusation against him, in order that he mav have an ojipor- 
tunity of answering it (r) 


m Baqq s Case, 11 Hep 93 b, at 99 a, m Re Hammersmith Rent charge 
4 Ex 87, at p 97 , m Graham v Furher, 14 C B 184, at p 1^5 , and m Smith 

V H , 3 App Cas 614, at p 624) 

(I) Bonaker v Evans, 16 Q B 162, at p 171 (followed, but distinguished in 
Bartlett v Ktrwood, 2 E & B 771) See Darnel v Yorton, 16 Q B 198 Ex 
parte Hopwood, 15 Id 121, Ex parte Story, 8 Ex 196, and 12 C B 767, at 

p 776 , Reynolds v Fenton, 3 C B 187 , Meeus v Thellusson, 8 E5k 638 , Ferguson 

V Mahon, 11 A & E 179, B v Cheshire Lines Committee, L H 8 Q B 844 

(wi) Thorhum v Barnes, L H 2 G P 384, at p 401 (approved in Oppenheim 

V Mahomed Haneef, [1922] 1 A C 482) Re Brook, 16 C B N S 403 

(n) Fisher v Keane, 11 Ch D 363 Innes v Wylie 1 Car & Kir 267 , Wood 

V Wood, L R 9 Exch 190, 196, Russell v Russell, 14 Ch D 471, 478, Gray v 
Allison 26 T L B 631 sec D Arcy v idamson, 29 T L H 367 

( 0 ) Re Pollard, L B 2 F C 106, at p 120 

(p) R V Chancellor of Cambridge, 1 Str 657, per Maule, J in Ahley \ 
Dale, 10 C B 62, at p 71 , per Ld Campbell in Ex parte Ramshay, 18 Q B 173, 
at p 190 , per Byles, J , m Cooper \ Wandsworth B of W , 14 C B N S 
180, at p 194 

iq) Williams v Ld Bagot, 3 B AC 772 

(r) Paley, Conv , 4th ed 67, 93 See Bessell v Wilson, 1 E A B 489 
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•A 'statute establishing a gas-light company enacted that if 
any person should neglect, for a period of ten days after demand, 
to pa} rent dne from him to the company for gas supplied, the 
rent should be recoverable by a tv arrant of justice and execution 
thereunder A tv arrant issued by a justice iindei this Act, 
without previously summoning and hearing the party to be dis- 
trained upon, TV as held to be illegal, though a summons and 
hearing were not in terms required b} the Act, foi the tv arrant 
IS in the nature of an execution, Tv^ithout a summons the party 
charged has no opportunity of going to the justice, and a man 
shall not “ sufter in person or in purse without an oppoitunitv of 
being heard ’’ (?) 

The Metropolis Local Management Act, IS'iS, s 76, 
empoTvered the Testry or district board to alter or demolish a 
house Tvrhere the huilder had neglected to give notice of his 
intention to build seven dajs befoie proceeding to la\ oi dig the 
foundation It tv as held that this enactment did not empower 
the board to demolish such building without first giTing the 
party guilt\ of the omission an opportunity of being heard (f), 
for ‘‘a tiibunal which is by law invested with powrei to affect 
the propeitv of one of Her Majesty's subjects, is Iwund to give 
such subject an opportunity of being heard before it proceeds,’’ 
and “ that rule is of univeisal application and founded upon the 
plainest principles of justice ” (?^) 

Although cases may be found in the books of decisions under 
particular statutes which at first sight seem to conflict with the 
maxim, it will be found on consideration that they aie not 
inconsistent with it, for the rule, which is one of elementary 
justice, only requires that a man shall not be subject to final 
judgment or to punishment without an opportunity of being 
heard (a) 


(g) Patnter v Ltterpool Gaslight Co , 3 A A E 433 , see also Hammond \ 
Bendyshe, 13 Q B 869, H v Totnes Unton, 7 Id 690, Bessell v Wtlson, 
1 E & B 489, Gtbbg v Stead, 8 B AC 528 

(t) Cooper V Wandgworth Board of Works, 14 C B N S 180 (cited by 
Byles, 3 , m Re Brook, 16 Id 403, at p 419) , see Hopktng v Smethwick L B , 
24Q B D 712 

(tt) Per Willes, J , m Cooper v Wandsworth B of W , supra, at p 170 
(x) Per Alderson, B , m Re Hammersmith Rent charge, 4 Ex 87, at p 95, 
see also Re Camberwell Rent charge, 4 Q B 161 
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Nemo debet esse Judex in rROPRiA su\ Causa (12 Rep 114 ) 

— No loan can he judge in his own cause 

It IS a fundamental lule in the administration of justice, that Rule 
a person cannot be judge in a cause wherein he is interested (y), 
nemo sibi eise judex sms jus dicere dehet ( 2 :) , and, therefore, 
in the leign of James I , it \^aa solemnly adjudged that the 
king cannot take anj cause, whether civil or criminal, out of any 
of his Courts, and give judgment upon it himself, but it must be 
determined and adjudged in some Court of justice according to 
the law and custom of England, and “the judges informed the 
king that no king, after the Conquest, assumed to himself to 
gne any judgment m any case whatsoeier which concerned the 
administration of jiistue vithin this realm, but these were solely 
determined in the Courts of justice ” (a), and rer non debit es^e 
sub homine ^ed mb Deo et lege (b) 

It is, then, a lule obser\ed in practice, and of the application 
of which instances not unfrequeiitly occui, that, where a judge 
IS interested in the result of a cause, he cannot, either personally 
or b\ deput\, sit in judgment upon it (c) If, foi instance, a 
plea allege a jirescriptne light in the lord of the manor to 
sei/e cattle damage feasant, and to detain the distress until fine 
paid for the damages at the lord’s will, this prescription will be 
void, and the plea bad, liecause it is against reason, if wrong 
be done an^ man, tint he thereof should be his owm judge (d)^ 
and it IS a maxim of law, that ahquis non dcbet c??c judex in 
proinia lausn^ qma non potent es^e juder et pars (c), nemo potest 
simut aitor et judex (/), no man can be at once judge and 
suitor 

A leading case in illustration of this maxim is Dimei v ihmesy 

Grand June 
tion Canal 

(y) Per Cm , in Great Charte \ Keximngtony 2 Stra 1173 aee also Roll Abr 
Judges, FI 11 Egerton v Brownlou, 4 H L Gas 1, at pp 96, 240 

{z) C 3, 5 1 

(а) ProhthiUon^ del Roy, 12 Rep 63 (cited Bridgman v Holt Show P Ca 
111, at p 126), 4 Inst 71 In Gorham y Bp of Exeter, 15 Q B 62, an argu 
ment based on the above maxim was vainly urged See also Ex parte Medutn 
1 E A B 609 R V Hoseason, 14 East, 606 

(б) Pleta, fo 2 c 6 

(c) Brooks V Rivers, Hardw 503 Earl of Derby s Case 12 Rep 114 per 
Holt, C J in 4non , 1 Salk 396, Worsley v S Devon Ry Co , 16 Q B 639 

(d) Litt § 212 

ie) Co Litt 141 a 

if) See R v G W Ry Co , 13 Q B 327 , R v Dean of Rochester, 17 Q B 
1 (followed m R V Rand, L R 1 Q B 230, at p 233), Rc Ollerton, 16 C B 
796, Re Chandler, 1 C B N S 323 

L M 


6 
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Grand Junction Canal Co (^), where the House of Lords, 
follo\^in^ the unanimous opinion of the judges, held that the 
decrees of Lord Tottenham, L C , in favour of the canal company 
were -voidable and must be reversed, on the ground that when 
he made the deciees he was a shareholder of the company and 
this fact was unknown to the other parties to the suit “ It is of 
the last importance/^ said Lord Campbell, ‘‘that the maxim 
that ‘ no man is to be a judge in his own cause ’ should be held 
sacred And that is not to be confined to a cause in which he is 
a party, but applies to a cause in which he has an interest 
We have again and again set aside proceedings m inferior 
tribunals, becuise an indnidual, who had an interest in a 
cause, took a part m the decision And it will ha-ve a most 
salutary eftect on these tiibunals when it is known that this 
High Court of last lesort, in a case in which the Lord Chancellor 
of England had an inteiest, consideied that his decree was on 
that account a decree not according to law, and should be set 
aside This will be a lesson to all mfeiior tiibunals to take 
care, not only that in then deciees the\ aie not influenced b^ 
their peisonal inteiest, but to a^oid the a])peaiance of labouring 
under such an influence ” 

The opinion delnered b\ the judges m this case (//) shows, 
however, that the decision of a judge made in a cause in which 
he has an interest is, in a case of necessit\, unimpeachable, 
esr gr , if an action were brought against all the judges of a 
Court in a mattei o-\ei which that Court had exclusive juiisdic- 
tion (i), or wheie a judge commits for contempt of Court (A) 
Nor does the principle under consideration appl^ to avoid the 
award of a refeiee to whom, though necessarily interested in the 
result, paities have contiacted to submit their differences (/), 
though ordinal ily it is “ contrarv’^ to leason that an arbitrator or 
umpire should be sole and unconti oiled judge in his own 
cause ” (w) 

( 9 ) 3 H L Gas 769 (as to which see L N W Ry Co v Ltnd<tay, 
3 Macq Sc App Cas 99, at p 114) , Re Dimes 14 Q B 664 Elhs v Hopper, 
3 H & N 766, V^tlhams v G W Ry Co , Id 869 Lancaster (t Carlisle Ry 
Co V Heaton, 8 E A B 952 

(fc) Dimes V Grand June Can Co 3 H L Cas 769, at p 787 (citing lear 
Book, 8 Hen 6 19, and 2 Roll Abr 93) 

(t) Per Ld Cranworth C , in Ranger -v G W Rk Co , 5 H L Cas 72, at 

p 8 ^ See Ex parte Menhennet L B 6 C P 16 

{1c) Per Field, J in R \ Bp of St Albans, 9 Q B D 464, at p 467 

(l) Ranger \ G IT Ry Co , 6 H L Cas 72 

(m) Per Parke, B , m Re Coombs, 4 Ex 889, at p 841 
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Conformable to the general rule was a derision in the 
following case Upon an appeal to the Quarter Sessions of the 
borough of Cambridge, b\ a \\ater company against an assess- 
ment to the pool rate, the deputy recordei of the borough 
piesiding, the late Tias leduced, at the time ot hearing the 
appeal the deputy recorder ^as a shaieholdei in the (ompan'v, 
and although he had in fact sold his shares he had not completed 
the transfer he i^as held incompetent to ti\ the appeal (n) 

In like manner, pioreedmgs had before commissioners under 
a statute which forbade peisons to act in that capacitA when 
interested, ha^e l>een adjudged \oid (o) 

Any duett pecunian interest, howeTei small, in the subject- 
mattei of mquiiy will disqualif\ a judge (/)), and an\ interest, 
though not pecuniar's, ^iill have the same effect, it it be 
sufficienth substantial to create a reasonable suspicion of 
bias (q) Thus, a justice of the peace maj be disqualified if he 
himself be a litigant in a matter before the C'ourt (/), oi a part\ 
in a similai mattei (s), but he is not precluded fiom trving 
oftences undei the (buelt\ to Animals Prevention Act, meiel) 
because he is a subsciibei to the society formed foi the jmipose 
of enforcing the Act (t) It has been held that a justice is not 
disqualified from acting as a member of the licensing committee 
b\ leason of his being either a member of a temperance associa- 
tion organised to oppose the granting of licenses (u), or a sub- 
scriber to such (r) an association, or a shaieholder in a brewery 
company which sells beer in the district (y) Nor is a justice 
disqualified from adjudicating upon a summons against a rate- 
payer in arieai merely because he is a membei of a town council, 
whose officer took out the summons (^) 


(n) B V Recorder of Cambridge, 8 E 4 B 637 

(o) R V Aberdare Canal Co , 14 Q B 854 

(p) Per Blackburn, J , m B v Rand T> B 1 Q B 230 B v Hammond, 

9 L T 423, R v Gauford, [1892] 1 Q B 381 Bee B v M S L By Co 

L B 2 Q B 336, at p 339, Fobbing Commrs v B , 11 App Cas 449 

iq) Alhmon v Gm Council of Medical Education [1894] 1 Q B 760, 768 

B V Huggins [1895] 1 Q B 563 but see B v Burton [1897] 2 Q B 468 

(f) B \ Meyers 1 Q B D 173 

(«) B V Crreat larmouth Jf 8 Q B D 525 

(fj B V Mayor of Deal 45 L T 439 

(tt) B V Dublin JJ [1904] 2 Ir 75, but see B v Frazer 67 J P 500, 
where the converse held and see also observations of Gibson, J , in B \ 
Tyrone // , 38 I L T E 26 

(x) Goodall \ Btsland, S C 1152 Ct d Bess 
iy) R V Tempest, 86 L T 686 

(*) B V Handsley 8 Q B D 383, where B v Gibbon, 6 Id 168, was 

disapproved 8ed aliter if the lusticc is oGfonected with the prosecnition , B v 
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It may be generally stated that a -justice, is interested in 
a matter pending before the Court of Quarter Sessions, may not 
take any part in the pioceedings, unless indeed all paities 
know that he is inteiested and consent, either tacitly or 
expiessh, to his presence and interference {a) In such a case 
it has been held that the presence of one inteiested justice 
renders the Couit improperly constituted, and vitiates the pro- 
ceedings, it is immaterial that there was a majority in favour of 
the decision, without reckoning the -vote of the interested 
justice (6) And, on the same principle, where a grand jury 
at assizes threw out a bill prefeiied against a parish for non- 
lepaii of a road, the Court of Queen’s Bench granted a criminal 
information against the parish, on the giound that two of the 
grand jurors were large landowners theiein, and had taken part 
in the pioceedings on the bill (c), foi “it is very important 
that no magistrate, who is interested in the case before the 
Court, should interfere, while it is being heard, in any way that 
may create a suspicion that the decision is influenced by hi*' 
presence or interference ” [d) 

The mere presence on the bemh, howe\ei, of an interested 
justice during part of the hearing of a rase, will not be deemed 
sufhcient giound foi setting aside an order of sessions made on 
such hearing, if it be shown that he took no part in the hearing, 
(ame into Court for a difteient jiuipose, and in no wa-y influenced 
the decision (e), but unless this be shown, the mere tact of his 
presence on the bench will make the order liable to be 
(juashed (/) 


Milledge, 4 Q B D 332 , 1? v Lee 9 Q B D 394 , see B \ Huntingdon JJ , 
4 Q B D 622, B v FarranU 20 Q B D 58, and see B v Sunderland JJ , 
[1901] 2 K B 367, where justices, as TiemberB of a corporation interested, \nere 
held disqualified, because in the circumstances there was a real likelihood of 
bias 

(а) B V Cheltenham Commrs IQ B 467, Wakefield Board of Health v 
W Riding By Co , 6 B A S 794, B v Btdm^ J J , Id 802 Nothmg 
IS better settled than this that a party aware of the objection of interest cannot 
take the chance of a decision m his favour, and afterwards raise the objection 
{per Cockburn, C J , in Wakefield Board of Health v W Rtdmg Ry Co , 
6 B AS 794 at p 802 , see also B v Great Yarmouth JJ , 8 Q B D 626, 
at p 629) 

(б) B V Hertfordshire JJ , 6 Q B 763 See B v Middlesex JJ , 1 
Q B D 173 B V Lmd C C , [1892] IQ B 190 , B v Lancashire JJ , 
76 L J K B 198 

(c) B ''V Upton 8t Leonards, 10 Q B 827 See Esdaile v Lund, 12 
M A W 734 

(d) Per Wightman, J , in B v Suffolk JJ , 18 Q B 416, at p 421 See 

B V Surrey JJ , 21 L J ivl C 195 (e) B v London JJ , 18 Q B 421 (c) 

(/) B V Suffolk JJ , 18 Q B 416, B v Lond C C , supra 
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Hobart, C J , is reported to ba\e said (^f) that “eyen an Act of 
Parliament made against natural equit}, as to make a man a 
judge in his own case, is void in itself, foi jura uaturce sunt 
immutahilia and they are lege<! hgum ” But although it is 
contrary to the general lule to make a person judge in his own 
cause, “ the legislature can, and no doubt in a proper case would, 
depart from that general rule,” and an intention to do so being 
clearly expressed, the Courts give effect to their enactment (h) 
And if a particulai relation be treated by statute between A and 
B , and a duty be imposed upon A to m-vestigate and decide 
upon charges preferred against B , the maxim neTno ^ihi cs?e 
jude/r ^e/ swi? jus dicere debet wwld not apply ( 2 ) 

Lastly, theie is no ground whatever for saying that the 
governor of a colon'^ cannot give his official consent to a legis- 
lati\e measuie in which he ma\ be individually inteiested It 
might as well be asserted that the sovereign of these lealms 
could not gi\e assent to a bill in Parliament in which the 
sovereign was jiersonally concerned (h) 


Actus Curii. N^MI^LM GEAViBiT {lenk Cent 118 ) — An ad 
of the Couit shall 'prejudice no man 
This maxim “is founded upon justice and good sense, and 
affords a safe and certain guide for the administration of the 
law” (Z) In virtue of it, where a case stands over for argu- 
ment on account of the multiplicity of business in the Court, or 
for judgment fiom the intricacy of the question, the party ought 
not to be prejudiced hs that delay, but should be allowed to 
enter up his ]udgment retrospectively to meet the justice of the 
case (rn), and, therefore, if one party to an action die during a 


(g) D \ Savadge, Hob 85, it p 87, cited irp m Gorham \ Exeter 
(Btshop of) 6 Exch 630, at p C71 

(A) Per Blackburn, J , in Meney Docks Trustees \ Gtbfcs, L B 1 H L 
93, at p 110 See Ex p Workington Overseers^ [1894] 1 Q B 416 H \ 
Bohnghroke, [1893] 2 Q B 347, i? v Henley, [1892] 1 Q B 604 

The Jurisdiction m Ra+ing Act, 1877 (40 & 41 Vict c 11), s 1, enacts 
that no judge of the superior C’ourts shall bet disqiulified from acting in anj 
proceeding upon the ground that he is a ratepayer, or interested in a rating 
question 

(0 Wtlde<i V Russell, L R 1 C P 722, at p 747, /? v Bp of Si ilbans, 
9 Q B D 454 

(k) Phillips V Eyre, L E 4 Q B 226, at p 244 

(l) Per CresBwell, J , in Frcemon v Tranah, 12 C B 406, at p 416 

(m) Per Garrow, B , in Lawrence v Hodgson, 1 Y A J 368, at p 372 
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curia advtsan vult^ judgment may be entered nunc pro tunc, for 
the delay is the act of the Court, for T^hich neither party should 
suffer (n) 

In a case in\ohing issues both of la\^ and fact, the issues of 
fact T^eie tried m August, 1843, a verdict was found for the 
plaintiff, and a rule for a ne\^ Inal was discharged in Trinity 
Term, 1844, in the same term the demurrtrs weie set down in 
the special paper, but did not come on for argument until May, 
1845, TV hen ludgment tv as given upon them for the plaintiff 
The plaintiff, having died in March, 1843, the Court made 
absolute a rule to enter judgment as of Trmitv Term, 1844 (o) 
It ina} be here mentioned that the povei of the Court to enter 
judgment nunc pro tunc does not depend upon statute (p) It is 
a po^er at common law, and, in accordance with the ancient 
practice of the Court, is adopted in order to ])revent prejudice to 
a suitor from delay occasioned h) the act of the Court (q) 

Where, how^evei, the delav is not attributable to the act of 
the Couit, the aboTe maxim does not apph (r) 

The pie(edmg examples will probablj be sufficient to 
illustiate the general doc tune, wliuh is eqiialh founded on 
common sense and on authoiit}, that the act of a Couit of law 
shall prejudice no man, and in (onfoimiti with this doctiine, 
it has been obsened, that, as long as theie lemains a necessity, 
ill any stage of the pioceedings m an action, foi an ajijieal to the 
authoiit} of the Couit, oi aiu occasion to tail upon it to exerv ise 
its jurisdiction, tlie Court has, eTen if time has been some 
express airangement between the paities, an undoubted light, 
and IS, moreoTer, bound to inteifere, if it jieKenes that its own 
process oi juiisdiction is about to be used ioi puiposes which are 
not consistent with justice (a) 

(n) Cumber v Wane, 1 Stra 426, Moor v Roberts, 3 C B N S 844, 
per Tmdal, CJ, in Harrison v Heathom h Scott, N E 735 at p 797, 
Toulmm ^ Anderson, 1 Taant 385, Jenk Cent 180 See Lanman v Audley, 
2 M & W 635 , Turner v L d S W Ry Co , L E 17 Eq 561 Ecroyd v 
CouUhard, [1897] 2 Ch 664, E S C 1883, 0 XLI , r 3, 0 XVII , r 1 

(o) Miles V Bough, 3 D A L 105 (recognising Laurence \ Hodgson, 1 
Y & J 368 and Brydges v Smith 8 Bing 29) , Miles v Williainv 9 Q B 47 

ip) As to the effect of the repealed statutes 17 Car 2, c 8, 16 & 16 Vict 
c 76, B 139, see Archbold s Practice, 14th ed 1029 

iq) Emns v Rees, 12 A & E 167, Miles v Bough, supra, and cases there 
cited, Vaughan V Wilson 4 Bing N C 116, Green ^ Cobden, 4 Scott, 486 

(r) Freeman v Tranah, 13 C B 406 (recognised m Heathcote v Wing, 
11 Ex 368) , Fishmongers Co v Robertson 3 C B 970 

(«) Wade V Stmeoti 13 M & W 647 Thomson \ Harding, 3 C B N S 
254, Sherborn v Huntingtower, 13 Id 742, Bums v Chapman, 5 Id 481, 
at p 492 
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Cases, however, have occurred, in \^hich injuiv was caused by 
the act of a legal tiibunal, as by the Zat/iCA or mistake of its 
officer, and where, notwithstanding the maxim as to actus tunccy 
the injured party was without redress {t) 

Lastlj, it 18 the dut\ of a judge to try the causes set down 
for trial before him, and >et, if he refused to hold his Court, 
although there might be a complaint in Pailiament respecting 
his conduct, no action would lie against him (w) So, in the 
case of a petition to the Ciown to establish a })eeiage, if, in 
consequence of the absence of peeis, a committee foi jm'vileges 
could not lie held, the claimant, although necessarily put to 
great expense, and })eiha])S exposed to the loss of his peeiage by 
death of witnesses, would be wholh without lediess (?) In the 
abo^e and other similar cases a wiong might be inflicted b\ a 
judicial tiibunal, foi which the law could supply no lenied} 


Actus LfotIs Nimini fst ihmnosis (2 Imt 287 )— in act 
in lav shall piejudice no man [y) 

A distinction has often been diawii, in accoidance with this 
maxim, between the a(t of the law and the act of a party 
Thus, wheie an athowson is owned b} two patrons with the light 
to piesent in tiiin, the one Joses his tuin if he submit to a 
presentation usiiiped b> the otliei, oi b> a stiangei but his turn 
IS meieh postponed to the next AacaiK\, if the Ciown, ha\ing 
emptied the Iniiif*, lefill it In Mitiie of the pierog iti\e, for this, 
being the ict of the law, nemini faat mjvnam (r) Again, in 
the case of a lease with a condition foi le-entiy, the condition 
being entire was not apportionable, at common law (ci), upon the 
reversion becoming se\eied the act of the lessoi , }et it 


(t) See Grace \ Clinch 4 Q B 006 Leech "V Lamb, 11 Ex 437, Re 
LJani)ehlig etc 15 L T M C 92 In Winn v Nicholson, 7GB 819, at 
p 824 however Coltmdn, J remarked that no doubt, the Court will correct 
the mistake of its own officei WtlKs v Perk?, 5 M & Gr 376 Nazer 

V Wade IB & 8 728, Morgan \ Morris, 3 Matq v323, B S C 1883, 
0 XXVin r 11 

(tt) Ante pp 61 et seq 

(a*) Arg in Ferguson v KinnouU 9 Cl & F 251, at p 276 
iy) Finch s Case, 6 Bep 63 i, at 68 a 

\z) Keen v Denny, [1894] S Ch 169, Calland v Trouard, 2 Black H 
324, Grocers Co v Archbp of Canterbury 2 Black W 770, Co Litt 378 a 
(a) See the Conveyancing Act 1881 (44 A 45 Vict c 41), s 12, Law of 
Property Amendment Act, 1869 (22 A 23 Vict c 35), s 3 
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was apportionable, if the severance arose by act of law (6) 
Similarly, an involuntary assi^ment by operation or compul- 
sion of la^v IS no breach of a covenant or condition in a lease 
against assignment (c) 

If a person abuse an authorit\ given by the law, he becomes 
a trespasser ah initio, as if he had never had that authority, 
which IS not the case where an authority given by a party is 
abused {d), and this distinction has been ascribed to the 
pnnciple that the law wrongs no man, actus Jegis nemmi facit 
inpinam (e) 


Executio Juris non habet Injuriam (2 Inst 482 )— Legal 
process, if regular, does not afford a cau^e of action 
It was a rule of the Roman law, as it is of our own, that if 
an action be brought in a Court which has jurisdiction upon 
msufttient grounds or against the wrong paily, no injiiiy is 
theieb} done for which an action tan be maintained — /? qui 
]ure imhhto utitur non vuletur injutice faciemJa iau'^a hoc 
facere, jurn enim erecutio non Imhet vijujiam (/), and nvllus 
videtur dolo facere qui wo jure uUtur (g), he is not to be 

(b) Go Litt a, Dumpor s Case, 4 Hep 119 b, at 120 b 

(c) Doe d Mitchtnson v Carter, 8 T R 67 and 301 (execution), Doe d 
Cheere v Smith, 6 Taunt 796 (bankruptcy) , Daily \ De Cresptgny^ L R 4 
Q B 180 (exercise of statutory powers) 

(d) Six Carpenters Case 8 Rep 14{) a For certain stitutor\ modifu ations 
of the rule, see notes to the case m 1 Sm L C 

(e) Bac Abr Trespass (B ) For other examples of the maxim see Milbourn 
V Ewart, 6 T E 381 at p 385, Nadtn \ Battie, 6 East, 147, 1 Prest Abs 
of Tit 346 

(/) D 47, 10, 13, 8 1 , see Waterman v Freeman, Hob 266 Quartz Hill, 
etc Co V Eyre, 11 Q B D 674 at p 690 

ig) D 50, 17, 66 

In connection with this rule may be noticed the following cases —If an 
individual prefer a complaint to a m igistrate and procure a w arr int to be granted 
upon which the accused is taken into custody, the complainant is not liable in 
trespass for the imprisonment, even though the magistnte had no jurisdiction 
(Brown v Chapman, 6 C B 3b6, at p 376) One who mistakenly prefers a 
charge against another befoie a justice will not be liable in trespass for a 
remand judicially ordered by the justice (Lock v Ashton, 12 Q B 871 See 
also Freegard v Barnes, 7 Ex 827) Nor ib an execution creditor liable to 
an owner of goods which had been wrongfully taken in execution for damage 
sustained by their sale under an interpleader order (Walker v Oldmg 1 H 
& C 621) The above and similar cases seem referable to the rule, nullus 
videtur dolo facere qut jure suo utitur 

On the other hand, a defendant who was taken m execution under a ca sa 
issued on a judgment for less than £20, without the order of the judge who 
tned the cause, could maintam an action of trespass against the plaintiff and 
his attorney (Brooks v Hodgktnson, 4 H & N 712) See Gilding v Eyre, 
10 C B N S 692, Huffer v Allen, L E 2 Ex 16 
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esteemed a \vrongdoer merely avails himself of liiss legal 
rights This is the pnmaiy meaning of the maxim On the 
other hand, if an indn idual, under colour of the law , does an 
illegal act, or if he abuses the piocess of the Court io make it 
an instrument of oppression or extortion, this is a fraud upon the 
law, by the commission of which liability a\i11 be incurred (h) 
In this, which is obviously a difterent sense, the leading maxim 
has also been applied 

In a leading case (i), illustrate e of this latiei pioposition, 
the facts weie as follows — A ta sa was sued out against the 
Countess of Eutland, but the officers entrusted with the execu- 
tion of the sheriffs wan ant feaiing a rescue, the plaintift was 
advised to enter a feigned action in London, according to the 
custom, against the countess, to arrest her thereupon, and then 
to take her bodv in execution on the (a ta In puisuance of 
this advice, the Countess was aiiested and taken to the Comptei 
‘‘and at the dooi thereof the sheriff came, and earned the 
countess to his house, where she remained se^en or eight dajs, 
till she paid the debt ” It was held, however, that the arrest 
was not made by foice of the wiit of execution, and was, there- 
fore, illegal, “and the enteiing of such feigned action wa^ 
utterh condemned In the whole (^ourt, for, b\ colour of law and 
justice, they, bv such feigned means, do against law and justice 
and so make law and justice the author and cause of wiong and 
injustice ’’ 

Again, in Hoopei ^ Lane [1) it was held in accordance with 
the spirit of the maxim under our notice, that if the sheriff, 
having in his hands two writs of ca sa , the one valid and the 
other in-valid, arrest on the latter alone, he cannot JU8tlf^ the 
arrest under the \alid writ Nor can the sheriff, whilst a person 
IS unlawfulh m his custody b\ virtue of an arrest on an invalid 
writ, arrest that person on a good writ “ to allow the sheriff to 
make such an ariest while the party is unlawfully confined by 
him, would be to peiniit him to profit h\ his own wrong [1) and 
therefore cannot be tolerated ” (m) 

ih) See per Pollock, C B , m Smith v Montetih IS M A W 427 at p 439 
cf per Ld Watson in King v Henderson, [1898] A C 720, at pp 731 732 
The Court has a general superintending po^er to prevent its piocess from 
being used for the purpose of oppression and injustice (per Jervis, C J in 
Webb V Adkins, 14 C B 401 at p 407) See Alleyne v R , 5 E A B 399, 
Af Gregor \ Barrett, 6 C B 262 

(i) Countess of Rutland s Case 6 Eep 62 b 

(k) 6 H L Cas 443 (/) Post, Chap \ 

(m) Per Ld Cranworth, in Hooper v Lane, 6 H L Cas, 443, at p 551 
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We shall hereaftei (n) ha've occasion to consider the general 
doctnne respecting the right to recover money paid under com- 
pulsion We may, however, here observe that, where compulsion 
consists in an illegal lestraint of liberty, a contract entered into 
by reason theieof is voidable If a man is under duress of 
imprisonment, or if, the impiisonment l>eing la^iful, he is sub- 
jected to illegal force and pri\ation, and in ordei to obtain his 
liberty, oi to a\oid such illegal hardshij), he enters into a 
contract, he may allege this duress in avoidance of the r on tract , 
but an imprisonment is not sufficient duress to a\oid a contract 
obtained through the medium of its coercion, if the j)arty was in 
propel custody under the regular process of a Court of ( oinpetent 
jurisdiction, and this distinction results from the lule of law, 
executio jiim non hahet injunam (o) 

Fuither, although, as elsewhere stated, an action \vill not lie 
to recover damages foi the inconvenience occasioned to a party 
who had been sued by another without leasonable oi sufficient 
cause (p), \et, if the proceedings in the action were against A , 
and a writ of execution is issued bj mistake against the goods ot 
B , trespass will clearly he, at suit of the latter, igainst the 
execution cieditoi (q), or against his attorney, who issued execu- 
tion (r), and where an attorne} delibeiatel> diiects the execution 
of a waiiant, he, b\ so doing, takes upon himself the chance of 
all consequences, and will be Inble in trespass if it piove bad (s) 
In cases similai to the above, however, the maxim \s to evecutio 
juris IS applicable, if at all, only in the secondary sense abo\e 
noticed, because the pioceedmgs actually taken aie not sanc- 
tioned by the law, and therefore the party taking them, although 
acting under the colour of legal piocess, is not protected 


{«) See the maxim volenti non jit injuna, post, Chap A 
(o) 2 Inst 482, Stepney v Lloyd, Cro Eliz 646 Anon, 1 Lev 68, 
Waterer v Freeman, Hob 266, R v SouOierton, 6 East, 126, at p 140, 
Anon , AI 92 , Le Grand Case in le Court Gards, 2 Eolle, 294, at p 301 

ip) Per Bolfe, B , in Davies ^ Jenkins, 11 M & W 745, at p 746 , and 
cases cited under the maxim, ubt jus, tbi remedtum, post. Chap V 

(g) Jarmam v Hooper, 7 Scott, N R 663, WaMey v M Connell, 13 Q B 
903, see Riseley v Ryle, 11 M & W 16, Collett v Foster, 2 H & N 356, 
Churchill V Siggers, 3 L & B 929 , Roret v Lewis, 5 D & L 371 , Dmmack 
V Rowley, 2 C B N S 542 

(r) Davies v Jenkim, 11 M AW 745, Rowles v Senior, 8 Q B 677 
and cases there cited 

(a) Green v Elgte, 5 Q B 99 



THE MODE OF ADMINISTEBIXG JUSTICE 


91 


I^ Fictione Juris semper -^quitas existit (11 Ref 51 ) — 
Equity IS the life of a legal fiction (t) 

The meaning of fiction in English law is not easily defined 
Fictio, in the Eoman system, was a technical form of pleading, a 
false aveiment one party which the other was not allowed 
to traaeise, eq gr , that a peregnnus was a Homan citizen (m) 
It is, therefore, defined by co-mmentatois as nihil ahud quam 
legis advenus oentatem m re possibih ct jmta causa 
dupositw (a;) The stiict meaning of fiction in English juiis- 
prudence is closely allied to pui^umptio juris et de jure^ or 
iirebuttable presumption of law Theie is, however, this 
difference, that a presumption of law de jure assumes a fact 
which may or may not be tiue, but whi( h is probabh true, while 
in fiction the falsehood of the assumption is understood and 
a\owed (y) tmpei faho et cerio fingitin, super interto it leio 
jure sumitur Thus the presumption that a child iindei seven 
IS doll intapar is probablj true, but the fiction was almost 
certainly false that the plaintiff in former times suing in the 
Court of Exchequer was an accountant to the Ciown (r), and 
avowedlj so that a (ontiact made on the high seas had been 
made at the Hoyal Exchange in London («) The object of 
fiction will be apparent if it be considered that eveiv decision of 
a Couit of ]ustice involves a svllogisni, of winch the major 
premiss is a general piojiosition of law, the ininoi is sii])ported 
by the facts of the paiticulai c isc, and the (ondusion is the 
decision of the Court In the infamv of juiisprudeiK e juoposi- 
tions of law were rigid, iinliending rules, which law vers were loth 
to qualifv 01 weaken b\ exccjitions In order to ainve at that 
conclusion to the svllogisni which justice obviouslv deminded, 
the major juemiss was not touched, but bv a fiction of law some- 
thing was assumed in the minor which was avowedlv not true 
An examination of the older cases seems to show that fiction 
oiiginally operated b^ an averment in the record, which 
although known to be false, was for the purpose of doing sub- 
stantial justice assumed to be true It must, however, be 


(0 3 Bl Com 43 Co Litt 150 a Mary Portington ? Case, 10 Rep 36 b, 

at ^ a, Liferd s Case, 11 Rep 46 b, at 50 a 

(tt) Mayue, Ancient Law, Ch 2 

(a;) Gothofred ad Dig lib 22, tit 3, s 3, aee Shejjield v Badcltffe, 2 Rollc 

501, Shetlds Case, Palm 351 at p 354, Fmcb, G L Bk 1, c 5 

(y) Best on Presumptions of Law, p 24 
( 21 ) 3 Bl Com 46 
(fl) 3 Bl Com 107, 4 Inst, 134 
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remarked that fiction is frequently employed in a less accurate 
sense to include the extension by Courts of equity of rules of 
la\^ (h) The modification of pleading in modern times has 
tended to dimmish the operation of fiction strictly so called, 
although the effect of its former prevalence is probably ineradic- 
able The tendency to set out with truth and detail the actual 
facts of a case is incompatible with the use of fictitious aver- 
ments, which are no longer necessarj', when the rules of law are 
themselves modified and developed so as to meet the ends ot 
justice The analogy between fiction and presumption juns et 
de jure has been already noticed It may here be added, that 
while the latter may never be rebutted, and are absolute proposi- 
tions of the law, of fiction, it has been said, “ although it shall 
never be contradicted so as to defeat the ends foi v^hich it ^^as 
invented, for every other puipose it may be contradicted’^ (c) 
It 18 not to be used at all, except ad concihandura rrqintatem 
cum ratione et subtihtate juris ” (d) Since equit\ is the life 
of legal fiction, where substantial justice does not lequire its 
interfeience, still more where it would suffer from its operation, 
fiction has no place (e) Fictions, therefore, are onh to be made 
for necessity, and to avoid mischief (/), and must never be 
allowed to work prejudice or injury to an innocent ])arty (g) 
F'lCtio legis nemxnem Icrdit, nemini operatur damnum vel 
injunam (h) 

The following examples must suffice to illustrate the rule 
which we have been discussing If a man disseise me, and 
during the disseisin cut down the trees growing upon the land, 
and afterwards I re-enter, I shall have an action of trespass 


(b) The doctrine that ' mone} to be laid out in land is to be treated as 
land,” long established m Courts of equity, is in truth a mere fiction ’ {per 
Kelly, CB , in Re De Lancey, L R 4 Ex 345, at p 358) The doctrine that 
a deed executing a power refers back to the instrument creating the power, so 
that the appointee takes under him who created the power, and not under him 
who executes it, has been called a fiction , and so it was considered m Bartlett ^ 
Ramsden, 1 Keb 570 See also per Ld Hardwicke in Duke of Marlborough \ 
Ld GodcUphm, 2 Ves Sen 61, at p 78, where the above proposition is explained 
cure's Case, 6 Rep 17 b 

(c) Mostyn v Fahrtgas, Cowp 161, per Ld Mansfield, at p 177, per Bram 
well, B , m 4 G v Kent, 1 H & C 12, ot p 28 

(d) Soot ad Band 22, 3, Voct n 19 

(e) Johnson v Smith, 2 Burr 950, per Ld Mansfield, at p 962, and see 
Portington's Case, 10 Rep 35 b, at 40 a, and Leyfield s Case, 10 Rep 88 a, at 80 b 

(/) Butler and Baker's Case, 3 Rep 25 a, at 30 a 

(p) Ibid 20 b, Lxford's Case, 11 Rep 46 b, at 61 a, Menvtl s Case, 13 Rep 
19 b, at 21 a 

(h) Sheffield v RatcUffe, 2 Belle 501, at p 502, Sheffield's Case, Palm 351, 
at p 354, also Butler and Baker's Case, 8 Rep 25 a, at 36 a 
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against him, for after my regress the law, as against the disseisor 
and his servants, supposes the fieehold always to have continued 
in me , but if my disseisor makes a feoffment in fee^ gift in tail, 
01 lease for life or yeais, and afterwards I re-enter, I shall not 
have trespass against those who came in by title, for this fiction 
of the law, that the freehold always continued in me, is 
moulded to meet the ends of ]ustice, and shall not, therefore, 
have relation to make him who comes in by title a wrongdoer, 
but in this case I shall recover all the mesne profits against m} 
disseisor (i) It has also been held (1), that, though the 
customary heir of a cop} hold cannot maintain trespass without 
entry , there is after entry a relation l>ack to the time of accruing 
of the legal light to enter, so as to support an action for 
trespasses committed before such entr} , tins relation being 
‘ ( reated bv law for the purpose of presenting wiong from being 
dispunishable, upon the same principle on which the law has 
gi\en it in other cases ” 

Again, although for some purposes the whole issizes are to 
be considered as one legal day, * the Couit is bound, if recjiiired 
for the purpose of doing substantial justice, to take notice that 
such legal claj consists of several natural chns, or even of a 
fraction of a day ^ E\idence was theiefoie admitted to show 
that an assignment of his goods by a felon bona fide made foi 
a good consideration after the commission day of the assizes 
was in truth made before the da^ on which he was tried and 
ron’victed, and, on proof of such fact, the pro])ert\ was held to 
pass by the assignment (/) 

Where it appeared that the writ was issued on the 2nd of 
July, and on the same day, but before the issuing of the writ, 
the cause of action arose, it was argued, on demurrer, that the 
issuing of the writ of summons being a judicial act, must be 
considered as ha\ing taken place at the eailiest moment of the 
day, and therefore before the cause of action accrued It was 
held, however, that the Court could take cognizance of the 
fact, that the writ did not issue until after the act had been 
committed for which the penaltv was sought to be recovered (m) 

(t) Ltford 8 Case, 11 Eep 51 Moore v Hussey, Hobart, 93 at p 98 (cited 
by Coleridge, J , in Garland v Carlisle, 4 Cl & P 693, at p 710) 

(fc) Barnett v Guildford, 11 Ex 19, 33 

(Z) Whitaker v Wisbey, 12 C B 44 at pp 68, 69 fcee R v Edtuards, and 
Wright V Mills, cited ante, p 50 and the mazim de mintmis non curat lex, 
post There was formerly an analogous fiction relating to judgments (Lyttleton. 
V Cross, 3 B & C 317 at p 325) but now see E R C 18^, 0 XLT , r 3 
(m) Clarke v Bradlaugh, 8 Q B D 63, at p 66 
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Still less Will a legal fiction be laised so as to operate to the 
detriment of anj person, as in destruction of a lawful vested 
estate, for jicUo leqis mique operatu? ah(ui damnum vel 
injunam (n) The law does not lo\e that rights should be 
destroyed, but, on the contrary, for the supporting of them 
invents notions and fictions (o) And the maxim tn fief tone 
]un<i subsistit cpquitas is often applied b> our Courts for the 
attainment of substantial justice, and to pre\ent the failure of 
right “ Fictions of law as observed by Lord Mansfield, “ hold 
only in respect of the ends and purposes for which they were 
invented When the\ are urged to an intent and purpose not 
within the leason and polic\ of the fiction, the other part\ ma^ 
show the truth (p) 


CuRSUs ('lriu ESI Lix (.iRiE (3 Buhi 53 ) — The piaxfue 
of the Couit i\ tin law of the Court [q) 

‘ E\ery Court is the guaidian of its own lecoids and mastei of 
its own practice ” (r), and where a practice has existed it is con- 
•venient, except in cases of extreme uigenc\ and necessiti (?), to 
adhere to it, because it is the piactice, even though no reason 
can be assigned for it (t), tor an inveterate practice in the law 
generally stands upon principles that aie founded in justice and 
convenience (v) Hence, if an\ necessarv proceeding in an 


in) Butler d Baker s Case, 3 Bep 25 a at 36 a per Cur , in Wartnq \ 
Dewberry, 1 Stra 97 

(o) Per Gould, J , in Cage ^ Acton, 1 Baym Ld 515, at pp 516, 517 

(p) Morrte v Pugh, 3 Burr 1241, at p 1243 

(q) It was a common expression of the late Chief Justice Tindal, that the 
course of the Court is the practice of the Court (per Creeswell, J , m Freeman v 
Tranah, 12 C B 406, at p 414) 

The power of each Court over its own process is unlimited it is a power 
incident to all Courts, inferior is ^ell as superior, were it not so, the Court would 
be obliged to sit still and see its own process abused for the purpose of mjustice 
(per Alderson B , in Cocker v Tempest, 7 M & W 502, cited per Willes, J , 
Stammers v Hughes, 18 C B 527, at p 535) 

(f) Per Tindal, C J , in Scales v Cheese, 12 M AW 685 at p 687 , Gregory 
V Brunsuick 2 H L Cas 415, Melltsh v Richardson, 1 Cl A F 224, 
per Alderson, B , in £x parte Story, 8 Ex 195, at p 199 Jackson v Galloway 
1 C B 280, R V Denbighshire /J , 15 L J Q B 335, per Ld Wynford in 
Ferrter v Howden, 4 Cl A 1* 32 But see Fleming v Dunlop, 7 Cl A F 48 
(f) See, for instance, Fmney v Beesley, 17 Q B 86 
(t) Per Ld Ellenborough in BoviU v Wood, 2 M AS 23, per Ld Campbell 
in Edwards v Martyn, 17 Q B 693 

(tt) Per Ld Eldon in Ex parte Scott, Buck 275 See per Ld Abmger in 
Jacobs V Laybom, 11 M A 685, at p 690 
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action be informal, or be not done within the time limited for it, 
or in the manner pi escribed by the practice of the Court, it may 
sometimes be set aside for irregulaiity, loi via tnta iia tuta (a;), 
and the Courts of la\s i;\ill not sanction a speculate e novel tj 
without the warrant of any pnnciple, precedent, or duthorit\ (y) 

It has been remarked, moreo\ei, that there is a material dis- 
tinction beti^pen things lequired to be done by the common or 
statute la^\ of the land, and things requiied to be done by the 
rules and practice of the Court Anything requiied to be done 
by the la^\ of the land must be noticed b\ a Couit of appellate 
jurisdiction, but such a Court does not of necessity regard the 
practice of an inferior one (c) In matters of proceduie and 
practice, as in matters of discretion, the practice of the House of 
Lords has been not to mteifeie uith the decisions of Courts 
belou, unless ])erfectlj satisfied that the\ aie based upon 
enoneous principles [a) 

Lasth, e\en where the course of piacticc in criminal law has 
been unfa'vouiable to the accused, and iontrai\ to principles of 
]usti(e and humanit\, it has been held that such practice con- 
stitutes the law and cannot be alteied without the authoiit\ of 
Parliament (h) 


CoNSFiNSis TOiLiT Ebhorfm (2 Imt 123 ) — Th( acqmewence 
of a party who might tale adxantage of an enor oh'iiates 
lU effect 

In accordance with this lule, if the -venue in an action was 
laid in the wrong jdace, and this was done per cLssemum partiurtij 
with the consent of both parties, and so entered of record, it 
stood (c) , and where, by consent of both plaintiff and defendant, 
the venue was laid m London, it was held, that no objection 
could afterwards be taken to the venue, notwithstanding it 

(j) Wood \ Hurd 3 Bing N C 46 , Isle of Ely Case, 10 Eep 142 a 
(y) See Judgm in Ex parte Tollerton Overseers, 3 Q B 792, at p 799 
{z) Per Holroyd, J , in Sandon v Proctor 7 B & C 800 cited arg in 
Bradley v Warburg, 11 M AW 462, at p 466 

(а) Per Ld Selbome in Cotoan \ Buocleugh 2 App Gas 344, at p 347 

(б) Per Maule, J , in the Insane Crmmals Case, 8 Scott, N Iv 695, at 
pp 699 600 

(c) Fineux v Hovenden Cro Eliz 664, see Co Litt 126 a, ind Mr Har 
grave s note (1) , Crow v Edwards, Hob 5 Local venues are now abolished for 
nearly all actions in the High Court see E 8 C Order XXXVI , r 10 , Buckley 
v Hull Docks Co , [1893] 2 Q B 93, Forbes v Samuel, [1913] 3 K B 706, 
and s 2 of the Public Authorities Protection Act, 1693 (66 A 57 Vict c 61) 
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Doctrine of 
waiver 


Pleading 


Practice 


ought, under a particular Act, to have been laid in Suirey, for 
consensus tollit errorcm {d) Consent cannot, however (unless 
by the express ^ords of a statute), gne jurisdiction (e), for mere 
nullitj cannot be waived 

On the maxim under consideration depends also the important 
doctiine of waner, that is, the passing b\ of a thing (/), a 
doctrine which is of wide application both iii the science of 
pleading and in those practical pioceedings vhich are to be 
obser-sed in the progress of a cause fiom the first issuing of the 
vrit to the ultiiiiate signing of judgment and execution 

With reference to pleading, howe\ei, the lule, that m erroi 
\vill be cured b^ the vaiver of the opposite pait\, must be taken 
with considerable limitation, a mere mistake in foim is now of 
little moment, but in the time of Lord Holt such an error might 
have defeated a substantial case, and vas condoned it the othei 
pait\ pleaded o'ser to it (g) The effect of a demurrei vas to 
admit the tiuth of all matteis vhich were sufficientlv stated in 
the pleading demurred to, a result i\hich might be ob\iated bv 
obtaining leave to plead and demur to the same mattei The 
equivalent of vhich can now be attained without leave by 
raising the point of law upon the pleadings (//) B\ pleading 
over, however, a paitv was not formerly consideied to wane his 
right subsequenth to take an;y substantial objection in law to the 
pleading of the other side It is concened that, under the 
system introduced by the Rules of 188f3 (i), this must still be the 
case For the judgment of the Court must ultimately be based 
upon and consistent with the record, and cannot give to a partv 
that to which, upon his own showing, he is not in law entitled 
It must not, howevei, be forgotten that the Courts now use 
the widest discretion in directing such amendments as may 
be necessary in order to determine the real question in 
controversy (k) 

When applied to the proceedings in an action, waiver may be 
defined to be the doing something after an irregulanty com- 

(d) Fumwal v Stringer, 1 Bing N C 68 

(e) See Andrewes v Elltott, 6 E & B 338 (recognised m Tyerman v Smith, 
Id 719, at p 724), Lawrence v Wtlcock, 11 A & E 941, Vamittart v 
Taylor, 4 E & B 910, at p 912, British Wagon Co v Gray, [1896] 1 Q B 36 

(0 Tonal Law Diet tit Waiver See Damley v L C d D Ry Co , 
L E 2 H L 43 Ramsden v Dyson, L B 1 H L 129, cited post 

iq) Arum , 2 Salk 619 (h) Rules, 1883, 0 XX\ , r 2 

(t) Except in cases where the defendant relies upon the Statutes of Frauds or 
of Limitations, which must now as formerly, be pleaded (0 XIX , r 16) 

(fc) Jud Act, 1873, s 24, sub s 7, Rules, 1888, 0 XXVni , r 12 



THE MODE OF ADMINISTEHING JUSTICE 


97 


mitted, and with a knowledge of such irregularity, where the 
irregularity might have been corrected before the act was done, 
and it IS essential to distinguish a proceeding which is merely 
irregular from one which is completely defective and void 
In the latter case the proceeding is a nullity, which cannot be 
waived by any laches or subsequent proceedings of the opposite 
party 

Where, however, an irregularity has been committed, and 
where the opposite party knows of the irregularity, it is a fixed 
rule observed by all the Courts in this country, that he should 
come in the first instance to avail himself of it, and not allow 
the other party to proceed to incur expense It is not reason- 
able afterwards to allow the party to complain of that 
irregularity, of which, if he had availed himselt in the first 
instance, all that expense would have been rendered unneces- 
sary ’’ (?), and, therefore, if a party, after any such irregularity 
has taken place, consents to a proceeding which, by insisting on 
the irregulaiity, he might have presented, he wai\es all excep- 
tions to the 11 regularity (m) This is a doctrine long established 
and well kno^n, and extends so far, that a person may be 
materialh aftected m a subsequent criminal prosecution by pro- 
ceedings to the irregularity ot which he has, b\ his silence, 
waived objection (n) 

It ma'^ appear in some measure superfluous to add, that the implied 
consent which cures error in legal proceedings, may be applied 
as well as expressed for instance — ^where, at the trial of a cause, 
a proposal was made by the judge in the presence of the counsel 
on both sides, who made no objection, that the jury should assess 
the damages contingently, with leave to the plaintiff to move to 
enter a verdict for the amount found by the jury, it was held 
that both parties were bound by the proposal, and that the 
plaintiff’s counsel was not therefore at liberty to move for a new 
trial on the ground of misdirection (o), for qui tacet consentire 
'oidetur {p), the silence of counsel implied their assent to the 

(2) Per Ld Lyndhurst m St Victor v Devereux, 14 L J Ch 244, at p 246 

(m) Ex parte Alcock, 1C P D 68, Ea? parte Yeatman, 16 Ch D 283, 

Bereeford v Geddes, L R 2 C P 286 , Moseley v Simpson, L R 16 Eq 226 , 

Ex parte Moore, 2 Ch D 802, Ex parte Morgan, 2 Ch D 77, per Brett, J , at 
p 95 in) R y Widdop, L R 2 C C 3 

(o) Momsh y Murrey, 13 M AW 52, Booth v Clive, 10 C B 827, 

Hughes y G W By Co , li C B See also Hamson y Wnght, 18 
M & W 816 

(p) Jenk Cent 32 See jndgm in Gosling v Veley, 7 Q B 406, at p 465 , 
Houldsworth v Evans, L R 3 H L 268 

L H 
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Buie and 
example 


Buie must 
be qualified 


course adopted bj the judge, and a man who does not speak 
when he ought shall not be heard when he desires to speak {q) 
So, too, a new trial will not be granted on the ground that 
the judge did not direct the jury, or that he did not leave a 
question to the jury, if the party’s counsel had an opportunity of 
asking him to do it and abstained from asking for it {r) So too 
irregularity in the form of a vmt, as by misjoinder of causes of 
action which can only be joined with leave, is waived by the 
defendant’s taking a fresh step m the action Ttith knowledge of 
the irregularit\ (^) 


CoMMixis Error facit Jis (4 Inst 24:0 )-—Common error 
sometimes passes (urrent as lau 

The law so fd\ours the public good, that it will in some cases 
permit a common eiior to pass for light (t), as an instance of 
which may be mentioned the case of common recoveries, which 
were fictitious proceedings introduced by a kind of 2^7a fraus to 
elude the statute de Donis, and which were at length allowed 
by the Courts to be a bar to an estate tail, so that these recoveries, 
howevei clandestinely introduced, became b\ long use and 
acquiescence a legal mode of conveyance wheieby a tenant in tail 
might dispose of his lands 

However, the above maxim, although w^ell known, must be 
applied with very great caution ‘ It has been sometimes said,’' 
observed Lord Ellenboiough, communis error facit jus, but I 
bay communis opimo is evidence of what the law is— not where it 
IS an opinion merely speculative and theoietical, floating in the 


(q) See Martin v G N Ry Co , 16 C B 179, at pp 196, 197 Perry v 

Davis, SC B N S 169, Beaudry y Mayor of Montreal, Ih Moo P C 399 

(f) Per HalBbury, L C , in. Nevtll v Fine Art and Gen Insur Co , [1897] 
A C 68, at p 76 

(«) Lloyd Y Great Western Dames Company, [1907] 2 K B 727 Cf 
Smurthmite v Hannay, [1891] A G 494 , and see H S C Order LXX , r 2, 
and cases thereon 

(t) Noy, Max , 9th ed , p 37, 4 Inst 240, per Blackburn, J , in B v 

Sussex JJ , 2 B AS 664, at p 680, and m Jones y Taplxng, 12 C B N S 

826, at pp 846, 847, Wlaltham v Sparkes, 1 Ba}m Ld 41, at p 42 See also 
the remarks of Ld Brougham m Phtpps v Ackers, 9 Cl A F 683, at p 698 
{referring to CadeU v Palmer, 10 Bing 140), and in Waterford Peerage Claim, 
6 Cl A F 133, at p 172, also m Devaynes y Noble, 2 Russ A My 496, at 
p 606 , Janvnn y De la Mare, 14 Moo F G 334 
(tt) Noy, Max , 9th ed , pp 87, 38, Plowd 33 b 
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minds of persons, but where it has been made the groundwork 
and substratum of practice’’ (a) So it was remarked by 
another distinguished judge (3^), that he hoped never to hear this 
rule insisted upon, because it would be to set up a misconception 
of the law in destruction of the law , and, in another case (z), it 
was observed that “ even commvms error ^ and a long course of 
local irregularity, ha^e been found to afford no protection to 
one qm spondet pentmm artis ” Some useful remarks on the 
application of the abo\e maxim were made also by Lord Denman, 
deli\ering judgment in the House of Lords, in a well-known 
case, involving important legal and constitutional doctrines, and 
in the course of this judgment his lordship observed that a large 
pait of the legal opinion which has passed curient for law falls 
within the desciiption of ‘ law taken for granted ”, and that, 
'‘when m the pursuit of tiuth, we are obliged to investigate 
the grounds of the law, it is plain, and has often been pro\ed b^ 
experience, that the mere statement and re-statement of a do( 
trine— the mere repetition of the cantilena of lawyers — cannot 
make it law, unless it ran be tiaced to some (ompetent authority, 
and if it be iiieconcilable to some clear legal principle ” (a) 

The foregoing remaiks may be thus exemplified A general 
understanding had pi emailed, founded on the piactice of man> 
}eais, that if patented iinentions were used in a department 
o± the public ser\KP, the patentees would be lemunerated by the 
ofheeis of the Ciown adniiiiisteiing such department, as though 
ihe use had been bj prnate indniduals In numeious instances, 
patentees had been paid for the use of their indentions in the 
public serdice, and eden the legal adviseis of the (’lown appeared 
to ( onsider the right as settled There was, fuither, little doubt 
that on the faith of the piactice inventors had, at great expense 
of time and mone^, peifected indentions, in the expectation of 
deriving part of their reward from the use of their inventions in 
the public service It was, nedertheless, held that the language 

(x) Isherwood v Oldknow, 3 M dc S 380 at pp 396, 397 (cited in Treharne 
V Layton, L B 10 Q B 459, at p 463) , Garland v Carlisle, 2 Gr AM 38, 
at p 95 , Co Litt 186 a 

(y) Mr Justice Foster, cited bd Ld Kenyon, m B d Fnswell, 3 T R 707, 
at p 725 

(e) Hart v Frome, 6 Cl & F 193, at p 199 

(a) Ld Denman s judgment in 0 Connell v B , edited by Mr Lieahy, p 28 
See also the allusions to Hutton v Balme (3 Y & J 101, and 1 Cr & M 262) and 
B V Millis (10 Cl A Fm 534) at pp 23, 24 of the same report And see per 
Pollock, C B , in New River Co v Hereford Commissioners 2 H & N 129, at 
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of the patent should be interpreted according to its legal effect, 
irrespective of the practice (b) 

But where a decision of the Courts, originally wrong, or an 
erroneous conception of the law, especially of real property, has 
been made, for a length of time, the basis upon which rights 
have been regulated and arrangements as to propeity made, the 
maxim, communis error facit jus, may be applied (c) Indeed, 
this 18 strictly in accordance Tvith the \iew of Lord Ellenborough, 
above cited, and it will be found that, where the Courts of 
justice have declined to coirect misconceptions of long standing, 
the reluctance has been due to a wholesome fear of interference 
with rights based upon them (d) 


De minimis non cueat Lex {Cro Eliz 363 )-—The lau does 
not concern itself about trifles 

Courts of justice generally do not take trifling and immaterial 
matters into account (c), except under peculiar circumstances, 
such as the trial of a right, or where personal character is 
involved (/) , they will not, for instance, take notice of the frac- 
tion of a day, except in cases where there are conflicting rights, 
for the determination of which it is necessary that they should 
do so (g) , as, for instance, in a claim for demurrage of a ship, in 

(6) Feather v JR , 6 B AS 257, at pp 289, 292 The law was altered in 
favour of the practice b'v the Patents, Designs and Trade Marks Act, 1883 
(46 A 47 Vict c 57), s 27, which section was repealed by the Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 98 (1), was re enacted by s 29 ot that 
Act, and has been amended by the Patents and Designs Act, 1919 (9 & 10 Geo 5, 
c ^), s 8 

(c) Davideon v Sinclotr, 3 App Cas 765, at p 788, per Ld Blackburn , and 
see his remarks in Dalton v Angus, 6 App Css 740, at p 812 As to errors of 
conveyancers, see per Ld Blackburn in Brownhe v Campbell, 5 App Cas 925, 
at p 948, and in Campbell v Campbell, Id 7B7, at p 815 , and as to mercantile 
contracts in daily use, see per Ld Esher in London Founders' Association v 
Clarke, 20 Q B D 576, at p 581 

(d) See post, omna mnovatio, Ac , and the dwtum in the dissenting judgment 
of Fletcher Moulton, L J , m Dean v Brown, [1909] 2KB 573, at p 585, 
which IS not affected by the decision m Brown v Dean, [1910] A G 373 

(e) See per Sir W Scott in French Guiana, 2 Dod 151, at p 163, Graham 
V Berry, 3 Moo P C N S 207, at p 223 

if) Joyce V Metr Bd of Works, 44 L T 811 

ig) Bussell v Ledsam, 14 M & W 574, at p 582, per Holt, CJ, m 
Fitzhugh v Denmngton 2 Eavm Ld 1094 R v St Mary, \\arwtck, 
IE & B 816, Wright v Mills, 4 H & N 488, at pp 493, 494, Evans v 
Jones, 8 H AC 423, Page v Moore, 16 Q B 684, Clarke v Bradlaugh, 
8 Q B D 68, Campbell v Strangeways, 8 C P D 105 In case of copy 
right, see Boosey v Purday, 4 Ezch 145, Chatterion v Cave, L B 1(V 
C P 672 
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which case it has been expressly held that a fraction of a day 
counts for a day (h) 

A familiar instance of the application of this maxim occuried 
likewise in the rule observed by the Courts at Westminster, not 
to grant new trials at the instance of either part} , on the ground 
of the verdict being against e\idence, wheie the damages were 
less than £20 {t) As remarked by Lord Kenyon (A), “ where the 
damages aie small, and the question too inconsiderable to be 
letned, the Court ha^e frequently refused to send the case back 
to another jury But wherever a mistake of the judge has ciept 
in and swayed the opinion of the jury, I do not lecollect a single 
case in which the Court ha\e e\er refused to giant a new trial ’ 

Again, a bequest of such parts of the testator’s plate as the 
legatee shall select entitles the legatee to take the whole, he 
might select the whole except one article of no \alue, and the 
maxim de minimis applies (1) 

In further illustration of the maxim, d( mininm non cmat 
lex, we maj obser\e that there aie some injuries of so little 
consideration in the law that no action will he foi them [m), for 
instance, in respect to tithe, the principle which may be 
extracted fiom the cases appears to be, that for small quantities 
of corn, involuntarih left in the process of laking, tithe would 
not be payable, in the absence of an} particular fraud or inten- 
tion to deprive the parson of his full right Where howe\er a 
farmer pursued such a mode of harvesting bailey, that a considei- 
able quantity of rakings was left scatteied aftei the barle} was 
bound into sheaves, the Court held that tithe was payable in 
respect of these lakings, although no actual fraud was imputed 

(h) Commercial S S Co v Boulton, L B 10 Q B 346 

(t) Branson \ Dtdshury 12 A & E 631, Manton v Bales, 1 G B 444, 
Macrow v Hull, 1 Burr 11, Burton v Thompson, 2 Burr 664, Apps \ Day, 

14 C B 112 , Hawkins v Alder, 18 C B 640 per Maule, J , in Howard v 
Barnard, 11 G B 653, but see Allum v Boultbee, OlExeh 738, at p 743 

(fc) Wilson V Rastall, 4 T R 763 See Vaughan v Wyatt, 6 M A; W 
492, at pp 496, 497, per Parke, B , m Twtgg v Potts, 1 Gr M & R 89, at 
p 93, Lee v Evans, 12 G B N S 368, Mostyn v Coles, 7 H A N 872, 
at p 876 In Haine v Davey, 4 A A E 892, a new tnal was granted for 
misdirection, though the amount in question was less than dOl See Poole v 
Whitcomb, 12 G B N S 770 

(l) Arthur v Mackinnon, 11 Gh D 385 

(m) See per Powys, J , in Ashby v White, 2 Rayra Ld 938, at p 944, 
answered by Holt, G J , Id 953, W hitcher y Hall, 5 B A G 269, at p 277 
2 Bla Com , 21st ed 262, where the nile respecting land gained by alluvion 

15 referred to the maxim treated of in the text The maxim appbes only with 
respect to gradual accretions not appreciable except after the lapse of time 
(per Pollock, G B , in New River Co v Herejordshire Tax Commrs , H A 
N 129, at p 138 , and in Ford v Lacey, 7 Id 151, at p 155) 
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Trespass to 
realty 


Indictment 
for misde 
meaner 


to the farmer, and although he was careful to leave as little 
Takings as possible in that mode of harvesting the crop (n) 

It may be observed, however, that for an injury to real 
property incorporeal, an action may be supported, however 
small the damage, a commoner may maintain an action for an 
injury to the common, though his proportion of the damage 
amount only to a farthing (o) 

Where trifling irregularities or e\en infractions of the strict 
letter of the law are brought under the notice of the Court, the 
maxim de iMnimis non curat le^ is of frequent practical applica- 
tion (^) It has, for instance, been applied to support a rate, in 
the assessment of which there were some comparatively trifling 
omissions of established forms [q) So, \^ith reference to pro- 
ceedings for an infringement of the re\enue laws (r), Sir W 
Scott observed that “the Court is not bound to a strictness at 
once haish and pedantic in the application of statutes The law 
permits the qualification implied in the ancient maxim, de 
mimmis non curat Jex Where there are irregularities of very 
slight consequence, it does not intend that the infliction of 
penalties should be inflexibly severe If the de\iation were a 
mere trifle, which, if continued in practice, T^ould weigh little 
01 nothing on the public interest, it might propeily be over- 
looked ’’ 

Lastly, in an indictment against se\eral for a misdemeanor 
all are principals, because the lav does not descend to distinguish 
different shades of guilt in this class of offences (s) 


(n) OlanotUe v Stacept 6 B & C 548 

(o) Pmdar v Wadsworth, 2 East, 154 See 22 Vin Abr “Waste’ (N), 
Harrop v Hirst, L B 4 Ex 43, and other cases cited post, Chap V See 
also Hammerton v Dysart, [1916] 1 A C 57, at p 73 

(p) See m connection with criminal liability for a nuisance, R v Charles 
worth, 16 Q B 1012, B v Betts, Id 1022, E v Russell, S E A B 942 

(g) White V Beard, 2 Curt 480, at p 493 But where the amount of a 
poor rate at so much m the pound on the assessable value of premises involves 
the fraction of a farthing, a demand by the overseers of the whole farthing is 
excessive and illegal, Mortm v Brammer, 8 G B N S 791, citing Baxter 
V Faulam, 1 Wils, K B 1*^, at p 798 

(r) The Reward^ 2 Dod 265, at pp 269, 270 

(<) For a statutory applicatimi of the maxim to triflmg offences punishable 
on aummary oonviction, see s 16 (now repealed) of the Summary Jurisdiction 
Act, 1879 (42 A 43 Vict c 49) 
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Omnis Innovatio plus Nomtate peeturbat quam Utilitate 
PRODEST (2 Bulstr 338 ) — Every innoiation occastojis 
more harm by its noielty, than benefit by iti utility 

It has been an ancient obsenation in the laws of England, 
that, whenever a standing inle of la^t, of which the reason, 
perhaps, could not be remembered oi discerned, has been' 
wantonly broken in upon by statutes or new resolutions, the 
wisdom of the rule has in the end appeared from the incon- 
\eniences that have followed the innovation (t ) , and the sages of 
the law ha-ve therefore always suppressed new and subtle inden- 
tions in deiogation of the common law (m) 

It IS, then, an established rule to abide b} formei piecedents, 
stare decisis ^ wheie the same points come again m litigation, 
as well to keep the scale of justice steady, and not liable to 
waver with ederv new judge’s opinion, as also because, the law 
in that ease being solemnl} declared, what before was uncertain 
and perhaps indifPerent, is now become a permanent rule, which 
it IS not in the breast of anj subsequent judge to alter according 
to his private sentiments, he being sworn to determine, not 
according to his own pin ate judgment (r), but according to the 
known laws of the land— not delegated to pronounce a new law, 
but to maintain the old (y)— ywA dicere et non jus dare ( 2 ’) 

“The prodince of the legislature is not to construe but to 
enact, and their opinion, not expiessed in the foini of law as a 
declaiatory prodision would be, is not binding on (^ourts whose 
dut\ IS to expound the statutes the} hade enacted ” (r/j, for the 


(t) 1 Black Com 60 See Ram s Science of Legal Judgment, 112 et «eq 
Lord Bacon tellb ns in his Essad on Innovations, that, is the births of 
living creatures at first are ill shipen ao arc all innovations which are the births 
of time 

(tt) Co Litt 282 b, 379 b 

(») See per Ld Camden in Entick d Carrington, 19 Howell, St T 1030, 
at p 1071 , per Williams, J , m Garland v Carlule, 4 Cl & F 693, at p 729 , 
per Best, C J , in Neitton v Couie, 4 Bing 234, at p 241, per Alderson, B , 
in Larkin v Marshall, 4 Ex 804, at p 806 

(y) Per Ld Kenyon in Denn v Mellor, 5 T R 668, at 682, 6 Id 604, 
at p 606, and in R y St Mary, Lambeth, 8 Id 236, at p 239, per Grose, J , 
m R V St Pauls, Deptford 13 East 320, at p 321, per Ld Hardwicke, C , 
m Ellis V Smith, 1 \e8 1 at p 17 

( 2 :) Geyer v Aguilar, 7 T R 681, at 696, Butt v Conant, 1 B & B 
548, at p 663 , Ram s Science of Legal Judgment, 2 My duty, says 
Alderson B , m Miller v Salomons, 7 Ex 475, at p 543, “ is plain It is to 
expound and not to make the law— to decide on it as I find it, not as I may wish 
it to be , and see per Coltman, J , m Parsons v Gmgell, 4 C B 545, 
at pp 560, 561 

(a) Judgm m Russell v Ledsam, 14 M A W 574, at p 589 
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maxim of the Roman law, ejus est interpreUin cu]us est 
condere (6), does not under our constitution hold 

Oui common-law system, as remarked by a learned judge, 
consists in the applying to new combinations of circumstances 
those rules of law which we derive from legal principles and 
judicial precedents (c), and for the sake of attaining uniformity, 
consistency, and certainty, must apply those rules, tthere 
they are not plainly unreasonable and inconvenient, to all cases 
which arise, and we are not at liberty to reject them, and to 
abandon all analogy to them, in those to which they have not 
yet been judicially applied, because we think that the rules are 
not as convenient and reasonable as we ourselves could have 
devised It appears to me to be of great importance to keep 
this principle of decision steadily in view, not mereh for the 
determination of the particulai case, but for the interests of law 
as a science’’ (d) 

Accoidmgly where a rule has become settled law, it is to be 
followed, although some possible inconvenience ma\ grow from 
a strict obseiwance of it, or although a satisfactoiy reason for it 
18 wanting, or although the principle and the policy of the rule 
may be questioned (e) If, as has been obser\ed, there is a 
general hardship afecting a general class of cases, it is a con- 
sideration foi the legislature, not for a Court of justice If 
there is a particular hardship from the particulai circumstances 
of the case, nothing can be moie dangerous or mischievous than 
upon those particulai circumstances to deviate from a general 
rule of law (/), “hard cases,” it has repeatedly been said, are 
apt to “ make bad law ” (9), and mi^era est servitus vhi jus est 

(b) See Tajl Civ L , 4th ed 96 

(c) Ab to the 'salue of precedents, see Palgra\e, Ong Auth King s Council, 
pp 9, 10 

(d) Per Parke, J , in Mirehouse v Eennell, 1 Cl A F 527, at p 546 

(s) Per Tindal, C J , Id at p 557 See the authorities cited, Bam a 
Science of Legal Judgment, 33—85, and Smith v Doe d Jersey, 7 Price, 379, 
at p 509 , Ralston v Hamilton, 4 Macq 397, at p 405, per Ld Westbuiy 
if) Per Ld Loughborough, m Brydges v Chandos, 2 Ves 416, at pp 426, 
427 , per Tmdal, C J , m Doe d Clarke v Ludlarn^, 7 Bmg 275, at p 280 , 
per Pollock, C B , in R v Woodrow, 15 M & W 404, at p 412 , per 
Wilde, C J , in Kepp v Wiggett, 16 L J C P 284, at p 236 

(g) See Hodgens v Hodgens, 4 Cl & F 823, at p 378, per Coleridge, J , 
m Grey v Fnar, 4 H L Gas 565, at p 611 * It is necessary that Courts 

of justice should act on general rules, without regard to the hardship which in 
particular cases may result from their application (Judgm in Bosanquet v 
Shortndge, 4 Exch 699, at p 718 See also judgm m Cox v Mid Co By Co , 
3 Exch 2M, at p 278) , Winterbottom v Wnght, 10 M A W 109, at p 116 
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vagum aut incertum (h) — obedience to law becomes a hardship 
when that law is unsettled oi doubtful, which maxim applies 
with peculiar force to questions respecting real property , as, for 
instance, to family settlements, by which provision is made foi 
unborn generations, “and if, b^ the means of new lights 
occurring to new judges, all that which was supposed to be law 
by the wisdom of our ancestors, is to be swept dwa\ at a time 
when the particulai limitations are to take effect, mischie\ous 
indeed will be the consequence to the public ” (i) 

It IS for considerations such as those just noticed that the 
Courts are reluctant to upset foimer decisions which, although 
anomalous, ha\e been accepted by the public as the basis of then 
transactions for a length of time, a rule embodied in the maxim, 
communis error facit jus (1) It is pointed out h\ Lord 
Hatherlej in Bam \ Fothergill (1) that the House of Lords has 
frequently acted upon the mistaken practice of conveyanceis, and 
will regard the necessit\ for following pre\ious decisions as 
more imperatne wheie the common dealings of mankind are in 
question (ni) 

With lespect to matteis which do not affect existing rights 
to any great degree, but tend principally to influence future 
transactions, it is for similar reasons generally consideied more 
important that the rule of law should be settled, than that it 
should be theoretically correct {n) 

The judicial rule-store decisis — does, however, admit of 
exceptions, where the former determination is most eMdenth 
contrary to reason But, even in such cases, subsequent judges 
do not pretend to make a new law, but to vindicate the old one 
from misrepresentation For, if it be found that the former 
decision is manifestly absurd or unjust, it is declared, not that 
such a sentence was had law, but that it was not law, that is, 

(7i) 4 Inst 246, Shepherd \ Shepherd, 6 T £ 61, n (a), 2 D^arr Stats 
786, Bac Aphorisms, ^ol 7, p 148 

(i) Per Ld Kenyon m Doe d Small v Allen, 8 T E 497, at p 604 See 
per Ashhurst, J , in GoodUtk v Otway, 7 T B 399 at 420, and see per Brett, 
L J , in Ahearn v Bellman, 4 Ex D 201, at p 210 

(fc) See ante, p 98, and cases there referred to 

(l) L R 7 H L 168 at p 209 

(m) Upon a qnestion of law the H of L is bound by its own decisions, 
see bond Street Tramways Co v bond C C , [1898] A C 875 

(n) See per Ld Cottenham in bozon v Pryee, 4 Myl & Cr 600, at 
pp 617, 618 


\Vhen rule 
does not hold 
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that it 18 not the established custom of the realm, as has been 
erroneously determined (o) 

We may appropriately conclude these remarks by obseiTing 
that, whilst on the one hand innovation on settled law is to be 
avoided, yet the mere lateness of time at which a principle has 
become established is not a stiong argument against its sound- 
ness, if nothing has been previously decided inconsistent with it, 
and it be in itself consistent with legal analogies (p) Nay, it 
IS even true that “ a froward retention of custom is as turbulent 
a thing as an innovation, and they that ie\erence too much old 
times are but a scorn to the new ’’ (q) 

(o) 1 Black Com 60 For an example of a long course of decisions being 
ovenuled as contrary to reason, see Mills v Armstrong, 13 A C 1 

(p) Judgm in Goslmq v Veley, 7 Q B 406, at p 441 , pet Ld Denman m 
NtckelU V Atherstone, 10 Q B 944, at p 950 

(g) B icon *8 Essaye, Of Innovations ' 
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RULES OF LOGIC 

The maxims immediately following are placed together, and 
entitled “ Rules of Logic,” because they lesult from simple pro- 
cesses of reasoning Some of them, indeed, may be considered 
as axioms, the truth of which is self-evident, and consequently 
admit of illustration only A few examples have in each case 
been given, showing how the particular rule has been held to 
apply, and other instances of a like nature will readily occur to 
the reader {a) 


TJbi E4DEM R4TIO iBi IDEM Jus (Co JaU 10 a )—Lile reason 
doth male like lau {h) 

The law consists, “ not in particular instances and piec edents, 
but in the reason of the law, and uhi eadem tatio idem jus ” (c), 
for “ leason is the life of the law , na>, the common law itself 
IS nothing else but reason, which is to be understood of an 
artificial perfection of reason, gotten b\ long study, observation, 
and experience, and not of e\eiy man s natural leason ” (d) 
The following instance sei\es to show how the maxim may be 
practically applied At a time when almost all written engage- 
ments were by deed, it was established, as a general rule, that it 
IS a good defence to an action to enforce a deed, that after its 
execution it was altered without the defendant’s piivity in a 
material point {e) The reason of this rule is that “ no man 
shall be permitted to take the chance of committing a fraud, 

(a) The title of this division of the subject has been adopted from Noy s 
Maxims, 9th ed p 5 

(b) Co Litt 10 a 

(c) Ashby v White^ 2 Baym Ld 938, at p 957, per Holt, G J 

(d) Co Litt 97 b 

(e) PigoVs Case, 11 Bep 26 b , not followed, as regards (see p 27 a) immatenal 
alterations in Aldous v Cornwell, L B 3 Q B 573 The cases upon the 
alteration of mstruments are collected m the notes to Master v Mtller (4 TB 
320), 1 Sm L C 


Illustration 
of rule 
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Ttithout running any risk of losing by the event when it is 
detected ” (/), and, theiefore, in Master v Miller (g) it was 
decided that the rule was not to be confined to deeds, but must 
be extended to cases where other instruments have been 
materially altered, for instance, bills of exchange (h), for itbi 
eadem ratio ihi idem And accordingly the rule has since 
been applied also to the material alteration of Bank of England 
notes (i), as well as of written contracts not under seal, such 
as guarantees (1), charter-parties (/), bought and sold notes (m) 
and building contracts (n) , and in a case vhere the validity of an 
order to detain a person of unsound mind was in question, it 
was laid down that any tampering with a document of that kind 
by materially altering it, would impair its ^alidit^ and deprive 
any person professing to act under it of any protection from 
it (o) It may be added that, as there is a presumption against 
fraud or \^rong, interlineations and erasures in a deed are, until 
the contrary be proved, presumed to have been made before its 
execution, \vhereas, since a testator may alter his will after its 
execution without traud or ^rong, it is necessary to prove 
affirmatively that alterations in a will were made before its 
execution (p) 

There are, however, some things, foi which, as Lord Coke 
observed, no reason can be given (q) and with reference to which 
the words of the civil law hold true — non omnium qua? a majon- 
bus constituta sunt ratio reddi potest (r), and, therefore, are 
compelled to admit that, in the legal science, qui rationem in 
omnibus qucerunt rationem subvertunt (a) It is, indeed, some- 


(/) Per Ld Eenyon in Master v Miller, 4TB 320, at p 329 
(gi) Supra 

(h) As to these, and promissory notes, and cheques, see now the Bills of 
Exchange Act, 1882 (46 & 46 Vict c 61), ss 61, 73, 89 

(t) Suffell V Banfc of Eng , 9 Q B D 565 , Leeds Bank v Walker, 11 Id 84 
(fc) Davidson v Cooper, 11 M & W 778, and 13 Id 343, Ellesmere Brewery 
Co V Cooper, [1896] 1 Q B 75 

(Z) Croookeiott v Fletcher, 1 H AN 893 

im) Powell Y Dmtt, 16 East, 29, Mollett v Wackerbarth, 6 C B 181 

(n) P(UUnson v Luckley, L B 10 Ex 330 

(o) Lotoe Y Fox, 12 App Cae 206, at p 214 For the case of the alteration 
of the record, in an action, see Suker y Neale, 1 Exch 468 

(p) Doe d Tatum y Catomore, 16 Q B 745, Doe d Shalkross y Palmer, 
Id 747, Re Adamson, L B 3 P A D 253 As to interlmeations m wills, see 
Re Cadge, L E 1 F A D 643 As to erasures, Ac , in affidavits, see B 8 C 
1883, Order XXXVm r 12 

(q) Htx V Oarditiar, 2 Bulst 196, at p 196, cited, arg , Leuckhart y Cooper, 
3 Bmg N C 99, at p 104 

(f) D 1, 8, 20 

(f) Cromwell's Case, 2 Bep 69 a, at 76 a 
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times dangerous to stretch the invention to find out legal reasons 
for what is undoubted law (t), and this observation applies 
peculiarly to the mode of construing an Act, in order to ascertain 
and carry out the intention of the legislature in so doing, the 
judges will bend and conform their legal reason to the words of 
the Act, and will rather construe them literally, than strain 
their meaning beyond the obvious intention of Parliament [u) 
The spirit of the maxim prefixed to these remarks, here, ho\\e\er, 
manifestly prevails, for, as Tve read m the Digest (f), non 'possunt 
omnes articvli singdlaUm aut legihus aut senatti<i-consulti^ com- 
prehendi sed cum in altqua cavm ^ententia eorum inanifesta 
e^t ?v, qui junidictiom prceest, ad nmiha procedure atque ita, 
dwere dehet Nam, uf ait Pedius, quotient lege aliqmd unum 
vel alterum introductum est, hona occasio est, cirtera, qucr 
tendunt ad eandem utihtatem, vel interpretahone, vel certe 
pin sdii hone supplei i 

Fuither, although it is laid down that the law is the perfec- 
tion of reason, and that it always intends to conform thereto, 
and that what is not reason is not law, yet this must not be 
understood to mean, that the particular reason of every rule in 
the law can at the present day be alwa}s precisely assigned 
it IS sufficient if there be nothing in it flatly contradiftor\ to 
reason, and then the law will piesume that the rule m question 
IS well founded, multa in jure comrmim, as Lord Coke observed, 
contra rationem disputandi^ pro communi utihtate introducta 
mnt {y ) — many things have been introduced into the common 
law, with a view to the public good, which are inconsistent with 
sound reason Quod vero contra rationem juris receptum est, 
non est producendum ad consequential (z) 

The maxim cited from Lord Coke is peculiarly applicable 
when the reasonableness of an alleged custom has to be con 
sidered in such a case, it does not follow, from there being now 
no apparent reason for such custom, that there never was (a) 
If, however, it be in tendency contrary to the public good, or 

(£) Per Alderson, B , m Elite v GnffHh, 16 M A W 106, at p 110 
(tt) Murrey v Eyion, Raym Sir T 388, at p 366, per Ld Brougham in 
Letth V Irvme, 1 Myl & K 289 As to the mode of construing Acts of 
Parliament, see further poet, Chap Vm 
(x) D 1, 3, 12, and 13 

{y) Co Litt 70 b Mvita autem jure mtlt contra rattonem dieputandi pro 
utihtate communt recepta eeee vnnumerahihhue rehue probart poteet, I) 9, 2, 51, 
§2 

iz) D 1, 3, 14 

(a) Arg Tyson v Smith, 9 A & E 406, at p 416 
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Examples 
Pnvilege 
Irom arrest 


prejudicial to the many and benc^cial only to a particular person, 
such custom is and must be repugnant to the law of reason, for 
it cannot have had a reasonable origin (&) 

Again, a clerk who has held preferment in one bishopric is 
not, on being presented to a living in another bishopric, bound, 
as a condition precedent to his examination on the question of 
fitness, to produce letters testimonial and commendatory from 
his former bishop, if such a rule existed a door would thus be 
opened to arbitral j and capiicious proceedings, rendering the 
title of the clerk and the right of the pation dependent on the 
will of the prior bishop, such a conclusion would be at \driance 
with reason, and therefore repugnant to what is called “the 
policy of the law ’’ (c) 

We may conclude these remarks b\ calling to mind the well- 
known saying let phn laudatur quando rattone prohatiir (d ) — 
then IS the law most voith\ of approval, when it is consonant 
to reason, and with Lord Coke ^e may hold it to be geneially 
true, “that the lav is unknown to him that knoveth not the 
reason thereof, and that the knovn tertaint\ of the lav is the 
safetv of all ” (c) 


Cessante Ratione Legis clssat ipsa Lex (Co Lift 70 h )— 
Reason is the soul of the lau , and when the reawn of any 
particular lau ceases y w does the law itself (/) 

A member of Parliament is privileged from arrest or civil 
process during the session (g), in order that he may discharge his 
public duties and the trust reposed in him, but the reason of 
this privilege ceases at a certain time — probably forty days — 
after the termination of the parliamentary session, because the 
public has then no longer an immediate interest in the personal 

(h) Judgm , Id at pp 421, 422 See, further, as to the reasonableness and 
validity of a custom, post, Chap X 

(c) Bp of Exeter v Marshall, L R 3 H L 17, at p 64 

(d) 1 Inst Epil , cited by Ld Kenyon in Porter v Bradley, 3 T R 143, at 
146 , m Dalmer v Barnard, 7 T R 248, at 262 , and m Doe v Ewart, 7 A ft E 
636, at p 667 

(e) 1 Inst Epil “ Certainty is the mother of repose, and therefore the 
common law aims at certainty ’ , per Ld Hardwicke m Walton v Tryon, 1 Dick 
244, at p 246 

(/) ^e per Willes, C J , in Davis v Powell, Willes, 46, at p 61 (cited arg 
Morgan v Abergavenny, 8 C B 768, at p 786) 

(g) Re Armstrong, [1892] 1 Q B 327 
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!reedoin of the individuals composing the representatne body, 
ind cessante causa cessat effectus (h) 

Again, wheie trees are excepted out of a demise, the soil itself 
IS not excepted, hut sufficient nutriment out of the land is 
reserved to sustain the vegetative life of the trees, for, vnthout 
that, the trees which aie excepted cannot subsist, but if, in such 
a case, the lessoi fells the trees, or by the lessee’s license giubs 
them up, then, according to the above rule, the lessee shall have 
the soil (i) 

The same principle applies where a right exists of common 
pur cause de vicinage a nght depending upon a general custom 
and usage, which appears to have originated, not in an\ actual 
3ontract, but in a tacit acquiescence of all parties tor their 
mutual benefit This right does not, indeed, enable its possessor 
0 put his cattle at once on the neighbouring \\aste, but onU 
m the "viaste vhich is in the manor where his lands aie 
situated, and it seems that the right of common of \icinage 
jhould be tonsideied meieh as an excuse for the trespass caused 
by the stiaving of the cattle, which excuse the law allows by 
reason of the ancient usage, and m order to a\oid the multipli- 
nty of suits which might aiise where there is no separation oi 
inclosure of adjacent commons ( 1 ) But the parties possessing 
he respectne rights of common ma}, if thev please, inclose 
igainst each othei, and, when thej ha\e done so, the nght of 
'ommon pur cawie de vmnage is no longer an excuse to an 
iction of trespass if the cattle stra^, for cessante latwne legis 
-'e^sat lex (/) 

As regal ds the consent of paients to the niairiage of their 
minor children, it has been obser\ed (m) that “anj analogy 
which existed between marriages by banns and marriages by 
notice to the registrar has been effaced — the attempt at securing 
that consent m marriages of the latter class by publicitv 
relinquished — and the procurement of actual consent substituted 

(h) See arg m Holiday v Pitt Caa t H 28, at p 32, Goudy \ Duncombe 
L Exch 430 

(t) Liford 8 Case, 11 Rep 46 b, at 49 b (cited Hewitt v Isham, 7 Exch 77, 
at p 79) , and post, Chap Yl s 3 

(k) Jones v Bobin 10 Q B 681, 620 See also Clarke v Tinker, Id 604 
Prichard v Powell, Id 689 

(l) Tyrtngham's Case, 4 Rep 36 a, at 38 b , Co Litt 122 a , Finch, Law 8 , 
per Powell, J , m Broomfield v Ktrher, 11 Mod 72 , Gullett v Lopes, 13 Eaat, 
348, Wells V Pearcy, 1 Bing N C 549, at pp 566, 5b6, Heath v Elliott, 4 Bmg 
N C 388 

(m) Holmes v Smmons, L R 1 P & D 623, at p 528 
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in the same mannei as had always been used in marriages by 
licence There is no reason, therefore, why those decisions T^hich 
have hitherto only been applied to marriages by bairns, and 
which ha\e their foundation in the necessity for seeming that 
publicit's through which it is the object of banns to reach the 
parents’ consent, should be applied to marriages in which that 
consent is otherwise attained and secured Cessante ratione 
cesmt et hx 

Another illustration is afforded by the lule, which through 
neglect of the principle under discussion has often been mis- 
understood, \iz , that a person may not make felony the founda- 
tion of a CRil action This can be true only where the felon 
himself IS defendant oi a necessary part\, and the claim is 
founded on the felon\ “ The rule is founded on a principle of 
public policy, and where the puhhc policy ceases to operate, the 
rule shall cease also and the familiar phrase, ‘ The action 
IS merged in the felony ’ is not at all times liteially tiue ” (n) 


De non 4PP4RENTIBrS ET NON FNISTENTIBtJS F4DLM EST EaTIO 
(4 Bep 47 a 5 Id 5h ) — That which does not appear will 
not he presumed to emt (o) 


Maxim, how 
applied 


Special 

verdict 


This maxim applies where a party seeks to lely upon any 
deeds oi writings which are not produced in C’ourt, and the loss 
of which is not accounted for or supplied in the manner which 
the law prescribes, for in this case they should be tieated, as 
against such party, as if non-existent (p) 

On the consideration of a special verdict, the Court will 
neither assume a fact not stated therein nor draw inferences of 
facts necessary for the detemiination of the case from other 
statements contained therein (g') 

In reading an affidavit also, the Court will look solely at the 
facts deposed to, and will not presume the existence of additional 
facts in order to support the allegations made in it To the 
above, therefore, and similar cases, occurring not only in cnil. 


in) Per Ld Tenterden m Stone v Marsh, 6 B & G 551, at p 564 See the 
subject further discussed, post, p 146 

(o) See per Btller, J , m B \ Bp of Chester, 1TB 396, at 404 , per Cockbum, 
C J , in B V Waleot Overseers, 2 B ft 6 555, at p 660 

(p) Bell H Diet of Scots Law 287 

(g) Tancred v Chnsty, 12 M ft W 816 
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but also in criminal proceedings, tbe maxim quod non apparet 
non est (r) is emphatically applicable that ^bicb does not 
appear must be taken in law as if it Dvere not {s) 

In an action by t^o commissioners of taxes (f) on a bond 
against the surety of a tax-collector, appointed under 43 G^eo 3, 
c 99, it apjieared that the Act contained a pro\iso that no such 
bond should be put in suit against the surety for any deficiency, 
other than \\hdt should lemain unsatisfied after sale of the 
collectoi’s lands under the powers gi\en to the commissioners by 
the Act, it furthei appeared that, at the time when the bond was 
put in suit, the obligoi had lands uithin the jurisdiction of the 
plaintiffs, but of ^hich they had no notice oi knowledge it was 
held that seizure and sale of lands of the collector, of the 
existence of which the commissioners had no notice or know- 
ledge, was not a condition piecedent to their light to proceed 
against the surety, this conclusion resulting, as was obser\ed, 
from the sound principle contained in the abo\e maxim (w) 

So, where a notice of dishonour of a bill of exchange desciibed 
the bill generally as Youi di aft on A B the Court held, 
on motion foi a nonsuit, that if there were othei lulls or drafts to 
which the notice could lefer, it was for the defendant to show 
such to be the fact and that as he had not clone so the abo\e 
maxim applied, foi, inasmuch as it did not ippear that there 
were other bills or notes, the Court could not piesume that there 
were dn\ (r) 

Again, the increase per alhntonem is descnbed to be when 
the sea, I b^ casting up sand and earth by degiees, increases the 
land, and ^huts itself within it^ previous limits (y) In general, 
the land thus gained belongs to the Crown, as having been a 
part of the very fundus rnaris^ but if such allu\ion be formed so 
imperceptibly and insensibly, that it cannot by any means be 
ascertained that the sea ever was there — idem est non esse et non 
apparere, and the land thus formed belongs as a perquisite to the 
owner of the land adjacent (^) 

(r) 2 Inst 479, Jenk Cent 207 

(s) Per Vaughan, L J , m Shepherd v Gosnold, Vaugh 169, at p 169 

(t) Ofoynne v Burnell, 6 Bing N C 463 

(tt) Per Vaughan, J , Id , at p 639 

lx) Shelton v Bratthwatie, 7 M & W 436, Bromage v Vaughan, 9 Q B 
608, Mellerah v Btppen 7 Exch 678 

ly) See Gtford v Yarborough, 5 Bing 163 

l z) Hale, Be Jure Mans, pt 1, c 4, p 14, i? v Xarborough, 3 B & C 91, 
at pp 96, 106 This nght has aleo been referred to the pnnciple, de mmtmu non 
curat lex, arg B v Yarborough, 3 B 4. C 91, at p 99 

L M 
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Lastly, it lias been said (a) that “there is a distinction 
between process of supenor and infeiior Courts, in the former, 
omnia 'pi cesumunhir nte esse acta (6), in the latter the rule de 
non apparentibus et non enstenhhus eadem est ratio applies 
This is undoubtedly law the superior Couit need not, but the 
inferior Court must show jurisdiction on the face of an order 
see Peacock v Bell (c) and Gossett \ Houard (d), noted post 


Non potest addlci Exceptio ejusdem Rei cujis petitur 
Dissolltio (Bac Mat , reg 2 ) — A matter, the validity 
of which IS at issue in legal proceedings, cannot he set up 
as a bar thereto 

Wheie the legality of some proceeding is the matter in 
dispute between t\vo parties, he \^ho maintains its legality, and 
seeks to take advantage of it, cannot lely upon the proceeding 
itself, as a bar to the adverse partv It is obvious that to do so 
\\ould involve the logical fallacv oi petitio pnncipii, and ^\ould 
in many cases preclude all redress to an aggrieved paitv ‘‘ It 
were impel tment and contiary in itself/’ said Lord Bacon, “for 
the law to dllo\v of a plea in bar of such matter as is to be defeated 
bj the same suit, for it is included, and otherwise a man could 
never arrive at the end and effect of his suit ” (e) 

A few instances will suffice to show the application of this 
rule If a man was attainted and executed, and the heir brought 
error upon the attainder, it would have been bad to plead 
corruption of blood the same attainder, otherwise the heir 
would have been without remedy ever to reverse the attainder (/) 
So, although a person outlawed or attainted could not be per- 
mitted to sue for any civil right in a Court of law, yet he might 
take proceedings, and would be heard, for the purpose of rever- 
sing his outlawry or attainder {g) 

(a) Arg Ktnnmg v Buchanan, 8GB 271, at p 286 
(h) A presumption ** which appears to be sound ' , per Ld Chelmsford in Scott 
V Bennett, L B 5 H L 234, at p 248, see post. Chap X 

(c) 1 Wms Saunders, 73 (d) 10 Q B 463 

(e) Bac Max , reg 2, Pusey v Desbourvte, 3 P Wms ^5, at p 317 

if) Bac M , reg 2 

ig) Loukes v Holbeach, 4 Bmg 419, at p 423 (commented on m Byrne v 
Manmng, 2 Dow N S 403) , R v Bullock, 1 Taunt 71, at p 93 , R v Lowe, 
8 Exch 697, Matthews v Gtbson, 8 East, 627, Crasg v Levy, 1 Exch 670, 
Jenk Cent 116 , Finch, Law, 46 

Attainder was abolished by the Forfeiture Act, 1870, s 1 Outlawry is still 
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On the same principle, although a party in contempt is not 
generally entitled to take any proceeding in the cause, he will 
nevertheless be heard if his object be to get rid of the order or 
other proceeding which placed him in contempt, and he is also 
entitled to be heard for the purpose of resisting or setting aside 
for irregularity any proceedings subsequent to his contempt {h) 

And where a man does not appear on a vicious proceeding, he is 
not to be held to have waived that very objection which is a 
legitimate cause of his non-appearance (t) 

Where the judge of an infeiior Court had illegally compelled Appeal 
a plaintiff T\ho appeared to be nonsuited, and upon a bill of 
exceptions being brought, the nonsuit was entered on the record, 
the defendant was not allowed to contend that the entry on 
lecord precluded the plaintiff from showing that he had refused 
to consent to the nonsuit, for that would have been to set up as 
a defence the thing which was the subject of complaint, — 
a course prohibited bj the above maxim (;) So, the judgment 
or opinion of the Court below cannot, with projjrietj, be cited 
as an authoiitv on the argument, because such judgment and 
opinion are then undei re\iew (A) 

The maxim seems also to applj, when the mattei of the plea Extension 
18 not to be avoided in the same but in a different suit and, 
therefore, if a writ of eiror was brought to reverse an outlawry 
in any action, outlaw i} m another action did not bar the 
plaintiff in erroi, tor otherwise, if the outlawry was erroneous, 
it could ne^ei be ie\ersed (/) , the general rule, howe\ei, was that 
an outlaw could not enforce any proceeding for his own 
benefit {m) 


theoretically possible m criminal proceedings, on the civil side it ^as abolished 
by the Common Law Procedure Act, 1852, s 24, and, finally, by the Civil Procedure 
Acta Repeal Act, 1879, s 3 

(h) Per Ld Cottenham in Chuck v Cremer, 1 Coop t Cott 206, Kmg v 
Bryanif 3 Myl A Cr 191 See 1 Daniell, Ch Pr 8th ed p 788 

(0 Per Knight Bruce, V C , in Woodward v Miller, 16 L J Bk 8 

(j) Strother v Hutchinson, 4 Bing N C 83 at pp 90, 91 (distinguished m 
Corsar v Reed, 17 Q B 640) 

(k) See per Alexander, C B , in i? v Westwood, 7 Bing 1, at p 83, per 
North, C J , m Bamardwton v Soame, 6 St Tr 1073, 1094 See also, in further 
illustration of the maxim Masters v Lewis, 1 Baym , Ld , 57 

(2) Jenk Cent 37 , Gilbert e Chancery, 64 Si^ Bac Max , reg 2 

(m) Per Parke, B , m R v Lowe, 8 Exoh 897 See Loukes v Holheach, 
4 Bmg 419, Aldridge v Butler, 2 M AW 412, Re Pyne, 6 C B 407, Davis 
V Trevamon, 2D A L 743, Walker v Thelluson, 1 Dow N S 578 
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Alleg4NS conteahia non ESI ALDiENDts (4 InU 279 1 Jenk 
Cent 16 ) — He ts not to he heard uho alleges things conr 
tiadutory to each other 

Thib elemeiitan lule of logic, Hhich is frequently applied 
m our Courts of justice, will rerene occasional illustration in the 
couise of this work We may for the piesent observe that it 
expresses, in other language, the tiite saving of Lord Kenjon, 
that a man shall not be permitted to “ blow hot and cold ’’ with 
reference to the same transaction, or insist, at difteient times, 
on the tiiith of each of two conflicting allegations, a( cording to 
the piomptings of his private inteiest (n) 

In Caie v Mills (o), the maxim undei notice was applied 
The plaintifl was surve^oi to trustees of tuinpike roads, as such 
surveyor it was his dut^ to make all contiacts, and to pay the 
sums due for the yepair of the loads, he being authoiised to draw 
on the tieasurer to a ceitain amount His expenditure, how- 
ever, was not stnctl} limited to that amount, and in the >earl} 
accounts presented by him to the trustees a balance was geneially 
claimed as due to him, and was earned to the next v ear’s 
account Accounts weie thus rendered by him for tliiee con- 
secutive }eais showing certain balances due to himself These 
accounts were allowed bv the tiustees at then annual meeting, 
and a statement based on them of the levenue and expenditure 
of the tiust was published as required bj the statute, 3 Geo 4, 
c 126, s 78 The tiustees, moreovei, believing the accounts to 
be coirect, paid oft with monies in hand a j)oi’tion of their 
moitgage debt The plaintiff afterwaicls claimed a largei sum 
in respect of pajments which had in fact been made by him, and 
which he ought to have brought into the accounts of the above 
years, but had knowingly omitted It was held that he was 
estopped from recovering the sums thus omitted, for “a man 

> (n) See Wood v Dtoarns, 11 Exch 4‘)3, And,rew8 v Elliott, 5 E & B 602, 
fyerman v Smith 6 E & B 719, Morgan v Couchman, 14 C B 100, Humble 
^tonev WeUiam 6C B 196, Wtllumsy Thomas 4 Exch Taylor v Best, 
l^t C B 487, V Evans, 3 E & B 368, Williamr v Lewis, 7 E & B 929, 
Steam Nav Co v Sltpper, 11 C B N S 493, Elkin v Baker, Id 626, 
at p 543, Green v Stchel, 7 C B N S 747, Pearson v Dawson, E B & E 
448, Homes v East Indio Co , 11 Moo P C 39, Smith v Hodton, 4 T R 211, 
lit p\217, Brewer v Sparrow, 7 B & C 310, Lythgoe v Femon, 6 H AN 180, 
gee ^ [1900] 1 Q B 64, Republic of Bolivia Exploration Syndicate, 

jje, [11914] 1 Ch 189, Suarez, Re, [1917] 2 Ch m, Suarez, Re, [1918] 1 Ch 176 
^ QiVan IB not entitled to stand by and allow proceedings to go on against him ^ 
to jndgnWiit, and then to ask the Court to interfere on his behalf on the ground 
that hiB misspelt , Churchill v Churchill L B 1 P A D 486 

(oj 7 * N 918 See Van Hasselt v Sack, 18 Moo P C 186 
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shall not be allo\^ed to blo\v hot and cold— to afcini at one time 
and denj at another— making a daim on those >\hom he has 
deluded to their disad-^ antage, and founding that claim on the 
very matters of the delusion Su(h a principle has its basis in 
common sense and common justice, and whethei it is called 
‘estoj)pel,’ or by any othei name, it is one vhich Courts of 
la\v ha\e in modern times most usefiilh adopted ’ 

The doctrine of e^topite]^ at any rate b\ deed and in paiSy is Estoppel 
in great measure a development of the piinciple exjiressed in 
this maxim Indeed, the learned authoi of Smith’s Leading 
Cases, vvho vas the fiist to reduce to any s\stem the many 
applications of the theory of estoppel, seems to connect estoppel 
bv record also Ttith the piesent maxim He defines estoppel 
generally (/>) as a conclusive admission, oi something vthich the 
law treats as equivalent to an admission 

It IS impossible vMthin the limits of this vvoik to give a satis- 
factory account of estoppel The readei is refeired to Smith’s 
Leading Cases and the maxim nullum lammodum capere 
potent de mjiirm sua propna (r), yrheie some account will be 
found of estoppel w pm^ Tlieie aie, hoivevei, cases in v^hich 
estoppel operates to pi ec hide a person from contradicting that 
Tvhich has been accepted and acted upon as tiiith and fact by 
others, under ciicumstances which do not constitute wilful and 
culpable deception Such cases aie lefeiable to the present 
maxim rathei than to that just cited An illustration of this 
16 attorded by Pientue v London Building Society {s) In that 
case to an action by a transfeiee of shares against the tiustees of 
the societv, the trustees pleaded that the mattei was a dispute 
between the societv and a jierson claiming on account of a 
member, and one that ought to be settled by arbitration It 
appeared at the tiial that the shares in question had been 
forfeited by the defendants to make good a debt due from an 
absconding secietary who had transferred them to the plaintiff 
It was accordingh held that as the trustees denied the right of 
the plaintiff to he a member of the society, they were estopped 
from saying that the dispute was one with a member 

So where a seller has lecognised the righf of his buyer to dis- 
pose of goods remaining iii the actual possession of the seller, 

(p) a Sm L C 12 th ed 747 
( 9 ) Duchess of Kingston s Case 
fr) Post, p 197, see also p 208 

(«) L B 10 C P 679, see also S'mtth v Baker, L B 8 C P 850 
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he cannot defeat the right of a person claiming under the buyer 
on the ground that no property passed to the latter by reason 
of the want of a specific appropriation of the goods (t) Nor can 
an individual who has procured an act to be done sue as one of 
se’ieral co-plaintiffs for the doing of that verj act (u) Where a 
party accepts costs under a judge’s ordei, which, but for such 
order, would not at that time be payable, he cannot afterwards 
object that the order was made without jurisdiction {a:) And if 
A agrees with B to paj him so much per ton for manufacturing 
and selling a substance invented and patented by B , it is not 
competent to A , ha\ing used the invention b> B ’s permission, 
to plead in answer to an action for monies due in lespect of such 
use that the patent was \oid and the licence given buperfluous (y) 
And a licensee of a patent cannot in an^ way question its \alidity 
during the continuance of the licence (z) A person ( annot act 
under an agreement and at the same time repudiate it (a) 
Again, wheie a person is charged as a member of a partner- 
ship, not because he is a member, but because he has represented 
himself as such, the law proceeds on the principle, that if a 
person so conducts himself as to lead another to imagine that he 
fills a paiticular situation, it would be unjust to enable him 
to turn lound and say that he did not fill that situation If, 
therefore, he appeared to the party who is seeking to charge him 
to be a partner, and represented himself as such, he is not 
allowed afterwards to say that that representation was incorrect, 
and that he was not a partner ” (6) So a jierson cannot in the 
same transaction buy in the charactei of principal and (harge 
the seller lor commission as his agent (c) And a jieison afting 
professedly as agent for anothei, may be estopped from saying 
that he was not such agent {d) Also it seems a true proposi- 
tion that “where parties have agreed to act upon an assumed 
state of facts, their rights between themselves depend on the 

(t) Woodley v Coventry, 2 H & C 164 

(tt) Brandon v Scott, 7 E & B 234 

(X) Tinkler v Hilder, 4 Exch 187 Bee ^llcox v Odden, 16 C B N S 887, 
Freeman v Read, 9 C B N 8 801 

[y) Lames v Purser, 6 E & B 930 See Harruj) v Bayley, 6 E & B 218 

(«) Clark V idle, 2 App Gas 423 

(а) Crossley v Dixon, 10 H L Gas 293, at p 310 See also Morrison v 
Uruversal Marine Ins Co , L B 8 Ex 40 and 197 

(б) Per Bolfe, B , in Ness v Angas, 3 Exch 818 See the Partnership Act, 
1890 (53 A 54 Yict c 39), s 14 

(c) Salomons v Pender, 3 H AG 639 

(d) Rogeirs v Hadley, 2 H AC 227 
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conventional state of factb, and not on tlie trutli (e), and it is 
not competent to either party afterwards to deny the truth ot 
such statement (/) 

So, where rent, accruing due after the expiration of a notice • 

to quit, IS paid by the tenant and accepted by the landlord, that 
IS an act of the parties which evidences an intention that a 
tenancy should be considered as subsisting (^) So, if there be a 
distress, the distrainor affirms by a solemn act that a tenancy 
subsists , and it is not competent to him afterwards to deny it (h) 

In like manner, the maxim under consideration applies, in 
many cases, to prevent the assertion of titles inconsistent with 
each othei, and which cannot contemporaneous!} take effect (i) 

And it IS laid down that “ a person who has a power of appoint- 
ment, if he chooses to cieate an estate or a chaige upon his 
estate b} a 'loluntary act, cannot afterwards use the power for 
the purpose of defeating that voluntary act’’, and if a bond 
be given to the Ciown under 33 Hen 8, c 39, binding all lands 
over which the obligor has at the time of executing the bond a 
disposing powei, the giving such bond is to be deemed a 
voluntary act on the part of the obligor, so that he cannot, by 
afterwards exercising the powei, defeat the light of the 
Crown (;) 

Closely allied with the piinciple of the decisions just noticed. No one shall 
is the rule of law that “ a man shall not derogate from his own 
grant,” as an illustration ot which may be cited the case of grant 
Smnt V PiUey (I), where it was held that the surrender of a 
term b} a trustee in bankruptcy could not defeat the right of one 
who had previously bought the fixtures, but had, without laches y 
allowed them to remain upon the premises And where a man 
parts with land, knowing that it is intended to erect substantial 
buildings upon it, he will not be allowed afterwards to use his 
adjoining land so as to injure those buildings (?) Further, if a 

( 0 ) Blackb Contr Sale, 163 As for instance in the case of a \ allied policy 
in Marine Insurance, which, however does not effect estoppel for purposes colla 
teral to the contract (p«r Ld Sclborne m Burnand "v Rodoconachi, 7 App Gas 
333, at p 336) 

(fj M Game Co, 3H&C 343 

(g) See Tayleur v Witdtn, L K 3 Ex 303, Freeman v £«ana, 125 L T 722 
(A) Per Maule, J , in Blyth \ Dennett, 13 C B 178, at p 181 , per Cromp 
ton, j , Ward ^ Day, 4 B & S 337, at p 353 , 5 Id 359 , and see per Ld 
Brougham in Clayton v A G ,1 Coop t Cott 124 

( 1 ) See Gretton v Hanard, 1 Si^an 409, at p 427, note 
(;) R V Elite, 4 Exch 652 6 Id 921 

ik) L R 10 Ex 137 

(I) Siddone v Short, 2 C P D 672 
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stranger begins to build on land, supposing it to be his own, 
and the real owner perceiving his mistake, abstains from setting 
him right, and leases him to persevere in his eiror, a Court of 
equity thU not aftenvards assist the real oi^ner asserting his title 
to the land [m) 

The principle, moreover, underlies the doctrine known in 
England as that of election, and in Scotland as approbate and 
reprobate (n), T^hich is thus explained by Lord Caims Where 
a deed or Tiill professes to make a general disposition of piopert> 
for the benefit of a jierson named in it, such jierson cannot 
accept a benefit under the instiument, \uthoiit at the same time 
conforming to all its pro\isions, and renouncing e\en right 
inconsistent vith them (o) 

Lastlv, vhere a witness in a Court of justice makes contra- 
dictory statements relatne to the same transaction, the rule 
applicable in determining the degree of credibility to v hich he 
may be entitled obviously is allegatis contrana non e^t 
audiendit^ 


OmNE MAJIS CONTI^FT IN SF MINIS (5 *liep 115 (a))— The 
greater contains the hss {p) 

On this principle, if a debtoi tender more than he oyes, it is 
good, and the ci editor ought to accept so much of the sum 
tendered as is due {q) But if he tender a bank-note oi (Oin 
of a larger amount than the sum due, requiring change, that is 
not a good tender, for the creditor may be unable to take what 
IS due and return the balance (r), though if the creditor knows 
the amount due, and is offered a larger sum, and, without any 


{in)Ra!rMden v Dyson, L R 1 H L 129, see Phmmer y Wellington 
(N Z ), Mayor of, 9 App Cas 699, at p 710 M Manus v Cooke, 35 Ch D 681, 
at p 69(6, A G to Pnnce of Wales v Collom, [1918] 2 K B 193 at p 203 

(n) Codnngtm v Codrtnqion L E 7 H L 854, <it p 861, see Ld Che^ham, 
Re, 31 Ch D 466, at p 474 

(o) As instances of this doctnne, see Talbot v Earl of Radnor, 3 Myl & E 
252, Messenger v Andrews, 4 Buss 478, Cooper v Cooper, L B 7 H L 53 
(applied Willtams, Re, [1915] 1 Ch 450) As to Approbate ind Reprobate, 
see Kerr v WoMchope, 1 Bligh, 121 

ip) Finch, Law, 21, D 50, 17, 113, 110, pr 

(q) Wade s Caee, 5 Bep 114 a , Dean y James, 4 B A Ad 546 A demand 
of a larger sum than is due may be good as a demand of the lesser sum {Carr v 
Martinson, 1 E A B 456) 

(r) Betterbee v Davis, 3 Camp 70, Robinson v Cook, 6 Taunt 336, Blow 
y Russell, 1 C A P 865 See Read y Goldnng, 2 M A S 86 See, as another 
mstance of the maxim, Rylands y Kreitman, 19 C B N 8 851 
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objection on the ground of change, merely makes a collateral 
objection, the tender is good (^) Where, ho'wevei, a party has 
separate demands for unequal sums against several peisons, an 
ofter of one sum for the debt's of all, not distingmf'hing the 
claims against each, is not a valid tender, and vill not support a 
plea by one of the debtors, that hn debt i^as tendered (t) 

The maxim admits of familiar illustration in the powei >\hioh 
a tenant in fee-simple possesses over the estate held in tee , for he 
may either grant to another the whole of such estate, or charge it 
in any mannei he think fit, or he may create out of it an\ less 
estate or inteiest, and to the estate oi interest thus granted he 
ma} annex such conditions, not lepugnant to the rules ot lav, 
as he pleases (//) In like manner, a man ha\ing a povei ma\ do 
less than such pover enables him to do, he maj, tor instance, 
lease tor fourteen jears undei a pover to lease for tvenh- 
one (m), 01, if he ha\e a licence or authoiity to do an\ numbei 
of acts foi his ovu benetit, he luaj do some of them and need not 
do all (^) In these cases, the lule of the ci\il lav applies non 
dehet <ni phis luet quod minus est non bcere {y) oi, as it is 
usually expiessed in oui books, cui luet quod majiis non dehet 
quod minm est non Inere (2^) — he vho has authority to do the 
moie imjioitant act shall not be debaired from doing that of less 
importance, a doctrine founded on common sense, and of general 
application, not onl\ vith refeience to the lav of leal pioperty, 
but likevise to that of principal and agent, as ve shall hereaftei 
see On this principle, moreo-ver, if there be a custom vithiii 
anj manoi that copjhold lands maj be granted in fee-simple, 
bj the same custom the\ are giantable to one and the heirs ot 
his bodj for life, foi jears, or in tail {a} 80, if there be a 


(«) Per Ld Abinger in Bevans v Rees, 6 M A W 306, at p 308 Black 
V Smth, P N P 121, Saunders v Graham, Gow, 121, Douglas \ Patrick 

3 T R 683 See Hardtngham v Allen, 6 C B 793, Banks, Ex parte, 2 

De G M A G 936 

(t) Strong v Harvey, 3 Bmg 304 at p 313 See also Douglas \ Patrick 

supra Tender of part of an entire debt is bad, Dixon v Clark 6 C B 365, 

Searles v Sadgrave, 5 E & B b39 So is a tender clogged with d condition 
Finch V Miller, 6 0 B 428, Bouen v Owen, 11 Q B 130, see Greenwood 
v Sutcliffe, [1892] 1 Ch 1 

(tt) 1 Prest Abstr Tit 316, 377 

(w) Isherwood v Oldknow 3 M & S 382 See, for an instance of syllogistic 
reasoning founded on the maxim, Johnstone v Sutton, IT R 510 at p 619 
{x) Per Ld Ellenborough m Isherwood v Oldknow, 3 M & 6 392 
(y) D 60, 17, 21 

iz) 4 Rep 23, also majus dtgnum trahit ad se minus dignum, Co Litt 366 b, 
2 Inet 307 , Noy, Max , 9th ed p 26 , Pinch, Law, 22 
(a) Grasvenor v Todd, 4 Rep 23 a , Wing Max p 206 
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custom that copyhold lands may be granted for life, by the 
same custom they may be granted durante viduitatey but not 
e comerso, because an estate during 'vvidoTvhood is less than an 
estate for Jife (6) 

The doctnne of merger may also be specified in illustration 
of the maxim noTv before us, for ‘^\^hen a less estate and a 
greater estate, limited subsequent to it, coincide and meet in one 
and the same person without any intermediate estate, the less 
is immediately annihilated , or in the law phraseology is said to 
be merged, that is sunk or drowned m the greater , or to express 
the same thing in other words, the greater estate is accelerated 
so as to become at once an estate in possession (c ) 

Further, it is laid down as generdll} true, that, \ihere more 
is done than ought to be done, that portion for \^hich there \^as 
authority shall stand, and the act shall be 'void quoad the excess 
only [d], qmndo 'plus fit qua'm fieri dehet, videtur ettam illud 
fieri quod factendAivi est (e) as in the instance of a power abo've 
referred to, if a man do more than he is authonsed to do under 
the power, it shall be good to the extent of his power Thus, 
if he ha-ve powei to lease for ten years, and he lease for twenty, 
the lease for the twenty years shall in equit} be good for ten 
years of the twenty (/) 

So, if the grantor of land is entitled to certain shares only of 
the land gianted, and if the grant import to pass more shares 
than the grantor has, it will nevertheless pass those shares of 
which he is the owner (g) Where also there is a custom that a 
man shall not dense anj greater estate than for life, a dense m 
fee will be a good devise for life, if the devisee w ill claim it as 
such (h) 

Lastl}, in criminal law the principle abo\e exemplified some- 
times applies Whenever a person is indicted for an offence 
which includes in it an offence of minor extent and gravity of 
the same class, he may be convicted of such minor offence 
Thus on an indictment for murder he may be conncted of 

(6) Co Copyholder, s 83, Noy, Max , 0th ed p 26 See another example, 
Shewshury's Case, 9 Bep 46 b, at 48 b 

(ff) 2 Black Com 326 827 

(d) ^Noy, Max , 9th ed p 26 

(e) Wade 8 Case, 6 Bep 114 a, at 116 a 

(/) Bee Bartlett v Rendle, 3 M & S 99, Doe d lytlltamf v Matthews, 
6 B ft Ad 296 

(g) 3 iVest Abstr Tit 36 

(h) Gr ft Bud of Law, p 242 
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manslaughter (t) and on an indictment for “unlawfully and 
maliciously wounding^' he may be found guilty of a common 
assault (j) But it is only by virtue of the Criminal Procedure 
Act, 1S51 (A), that where a person has been indicted for a 
crime, a jury may find him guilty of an attempt to commit 
the same crime 


Quod ab initio non ^allt in Traciu Temporis non cojt’valescit 
( ^ oy, Max , 9th ed , y 16 Dig 50, 17, 29, 210) — That 
which was originally void, does not hy layie of time become 
mild 


This rule is one ot general importance in piactice, in 
pleading, and in the application ot legal principles to the 
occurrences of life (/) Instances in which it applies will be 
found to occur in vaiious parts of this work, particularly in that 
which treats of the law of contracts The following cases have 
here been selected, in order to gne a general view of its applica- 
tion in different and distinct branches of the law 

If a bishop makes a lease of lands for four lives, which is 
contrary to the 13 Eliz c 10, s 3, and one of the lives falls 
in, and then the bishop dies, >et this lease will not bind his 
successor, for those things which have a bad beginning cannot 
be brought to a good end {m) So, if a man seised of lands in 
fee make a lease for twenty-one years, rendenng rent to begin 
presently, and the same day he make a lease to another for the 
like term, the second lease is ^oid, and even if the first lessee 
surrender his term to the lessor, or commit any act of forfeiture 
of his lease, the second lessee shall not have his term, because 
the lessor at the making of the second lease had nothing in him 
but the reversion (n) (*) 


Impoitance 
of rule in 
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Leabe 


(*) R V Mackalley, 9 Rep 67 b 

(;) R V Taylor, L B 1 C C 194 See R v Hodghm, Id 212 

(ft) 14 & 16 Vict c 100, 8 9 

(l) See instances of the application of this role m the case of marriage with 
a deceased wife’s sister, Fenton v Lmngstone, 3 Macq 497, at p 555, of the 
surrender of a copyhold, Doe d Tojield v Tofield, 11 East, 246, of a parish 
certificate, R v Upton Gray, 10 B & C 807, R v Whitchurch, 7 B & C 673, 
of an order of remoyal, R v Chilverecoton, ST B 178 

(m) Noy, Max , 9th ed p 16 See Doe d Brammai v ColUnge, 7GB 
939, Doe d Pennington v Tantere, 12 Q B 998 

(n) Smith V Stapleton, Plowd 426, at p 432, Noy, Max , 9th ed p 16 
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Again, in the case of a lease for years, there is a distinction 
hetuveen a clause by which, on a breach of covenant, the lease is 
made absolutely \oid, and a clause Tihich merely gives the lessor 
po^er to re-enter (o) Under the former clause, if the lessoi 
make a legal demand of the rent, and the lessee refuse to pay, oi 
if the lessee be guilty of an\ breach of the condition of le-entry, 
the lease is loid and absolutely determined, and cannot be set 
up again by acceptance of rent due after the breach, or b\ 
dn\ other act, but under the latter clause the lease is onh 
ooidahle at the option of the lessor (//), and may be affirmed b} 
acceptance of rent accrued afterwards (5) or other act (r), pro- 
■vided the lessor had notice of the bieach of condition at the 
time, and it is undoubted law that, though an acceptance of 
rent or other act of waner may make a voidable lease good, it 
cannot make ’calid a deed (f) or a lease which was loid ab in if 10 
Where a remainder is limited to A , the son of B , he ha'\ing 
no such son, and afterwards a son is boin to him, whose name is 
A , during the continuance of the particular estate, he will not 
take by this remainder (f) 

So, where uses are raised by a deed which is itself void, as in 
the instance of the conveyance of a freehold m futiiro, the uses 
mentioned in the deed cannot arise (u) When the estate to 
which a warranty is annexed is defeated, the warranty is also 
defeated (r), and when a spiritual corporation to winch a church 
lb appropiiate is dissolved, the church is disappropriated (y) 

So, w^here a living becomes y acant by resignation or canonical 
depiivation, or if a clerk presented be refused for insufficiency, 
these being matters of which the bishop alone ib presumed to be 
cognizant, the law requires him to giye notice thereof to the 
patron (-?), otherwise he can take no adyantage by way of lapse, 

( 0 ) The distinction has ceased to be of importance owing to the construction 
now placed, where possible, upon forfeiture clauses, see Davenport \ R B App 
Cds 116 at p 128 Quesnel Forks Gold Mtnmg Co , Ltd v Ward, [19191 ^ 

286, and post, p 198 

(p) Doe d Bryan v Bancks, 4 B A Aid 401, Co Litt 215 a, Jones v Carter, 
16 M & W 719, see Wlieelery Keehle, [1920] 1 Ch 57 

(q) Pennant s Case 3 Bep 64 a at 64 b 

(r) Ward v Day, 6 B A S 369 at p 362 

(#) See per Lord Cottenham in De Montmorency v Devereux, 7 Cl A F 188 
at p 230 

it) Noy, Max , 9th ed p 17, 2 Black Com 320 321 

(tt) Arg , GoodUtle v Gibbs, 6 B AC 709, at p 714 

ix) Litt 8 741, and Butlers note (1), Co Litt 380 a, but this may with 
more propriety be referred to the maxim, sublato primpah tolUtur adjunctum, 

(y) Noy, Max , 9th ed p 20 

( 2 ) See Bp of Exeter v Marshall, L B 3 H L 17 
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neither in this case shall any lapse accrue to the metropolitan or 
to the Crown, for the first step fails — qvod non hahet pnncipium 
non hahet finem (a), it being universall} true that neither the 
archbishop nor the Croun shall present b^ lapse, but where the 
immediate ordinary might ha\e collated by lapse within the six 
months, and has exceeded his time {b) 

An important qualification of the lule expressed b^ the 
maxim we ha\e been discussing is eftected by the doctrine of 
aider b;^ verdict When an averment which is necessary for the 
support of a pleading is improperly stated, and the ^erdlct on an 
issue involving that averment is found, if it apiiears to the Couit 
after veidict, that the issue could not have been determined 
without proof of the averment, the defective a\erment, which 
might have been fatal on demuirer, is cured bj the \erdict (c) 
This principle is applicable in cnminal pioceedmgs, but is now 
of no piactical importance in cnil proceedings (d) Aider bv 
'verdict does not, how^e\er, extend to a case where a necessarv' 
averment is totalh omitted (c) In such oases the more general 
rule applies, dehile fiindamentum falht opus (/) A still moie 
marked qualification of the leading maxim is afioided by cases 
where an act done contrarv to the express direction or established 
practice of the law will not be found to in'validate the subsequent 
proceedings, and wheie, consequently, quod fiert non dchef 
factum valet [q] 

Baniven Iron Co y Barnett (h) seems to fall within the (lass 
of cases to which the maxim just cited applies Theie a certifi- 
cate of complete registration of a company had been granted 
under the 7 & 8 Vic t c llfi, s 7— repaled m 1862— although 
the deed of settlement— corresponding appioximately to the 
modem memorandum of association — omitted some of the 
requisite pioMsions and it was held that a shaieholder could 

(a) Wing Max p 79, Co Litt 345 a 

(5) 2 Black Com 452 , Go Litt 845 a 

(c) Iteyman v R , L R 8 Q B 106, per Blackburn, J , and see Jaeksm 
V Pesked, 1 M & S 234 , 1 Wms Saund 228, 1 

(d) R V Aaptnallt 2 Q B D 48 

(«) Per Brett, J , Id , p 68 

(/) Finch, Law, 14, 36, Wing Max 118, 114 See, also the judgment m 
Davtes v LowndeSt 8 Scott, N E 639, at p 667, where the above maxim 
18 apphed 

ig) Gloss in 1, 5, Cod 1, 14 Pro tnfectis D 1, 14, 3, Wood, Inst 26, 
Tey's Oase, 5 Eep 38 a, at f 88 b As will be seen hereafter, this and the leadmg 
maxim have frequent application in the case of contracts See McCaUan v 
Mortmer, 6M & W 68, 7M & W20,9M & W 636, atp640 

(k) 8 C B 406, at p 483 
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not, in answer to an action against him for calls, object that the 
certificate had been granted upon the production of an insufficient 
deed 

The case of Lord ^ewhorough ( 2 ) also illustrates thi^? 
exception to the maxim The question was as to the payment of 
special constables by a countv treasurer, neither the appoint- 
ment of these constables, nor the order for their payment, having 
been made in accordance with the requirements of the Special 
Constables Act, 1831 (1 & 2 Will 4, c 41) It was urged 
qwd fieri non dehet factum valet, and this \ lev was adopted b^ 
Lush, J , who decided that, as the order for payment had been 
acted upon, the account allowed, and the mone^ paid, the pio- 
ceedings should not be re-opened 

Conformably to the principle on which that case was decided, 
the maxim, quod fieri non dehet factum lalet, will in general 
be found to apply where\er a form has been omitted which ought 
to have been observed, but of which the omission is ei post facto 
immaterial (;) It fiequently happens that a particular act is 
directed to be done b> one clause of a statute, and that the 
omission of such act is, bj a separate clause, declared immaterial 
to the validity of subsequent proceedings In all such cases it 
is true, that what ought not to have been done is 'valid when done 
Thus, residence in the parish before proclamation was directed 
by 26 Geo 2, c 33, “for the bettei })re'venting of clandestine 
marnages,’’ as a lequisite preliminary to a marriage by banns, 
but if this direction, although matenal for carrying out the 
object of that Act, was not complied with, the mairiage was 
nevertheless valid, for the legislature expressly declared that 
non-obseivance of this direction should, after the marriage had 
been solemnised, be immaterial (k) The applicability of this 
maxim, in regard to the validity of a marriage irregularlv 
solemnised, was also discussed in Beamish ^ Beamish, which 
will hereafter more conveniently be noticed (?) 

Lastly, it IS said, that “void things ” may nevertheless be 

(t) L B 4 Q B 585 , see also per Blackburn, J , in Wtnsor v B , 6 B & 6 
143, at p 183 

(;) Per Ld Brougham in Aucliterarder v Ktnnoull, 6 Cl & F 646 at p 708 
There is a known distinction between circumstances which are of the essence 
of a thing required to be done by an Act of Parliament, and clauses merely 
directory , per Ld Mansfield in B y Loxdale, 1 Burr 445, at p 447 (adopted 
by Tindal, G J , m Southampton Dock Co v Richards, 1 Scott, N B 219 
at p 239) 

(h) See per Ld Brougham, 6 Cl A F 708 et seq 

(1) 6 Insh G L Bep 136, 6 Id 142, 9 H L Gas 274 
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‘‘ good to some purpose (w) , as if A , by indenture, let B an 
acre of land in wbicb A has nothing, and A purchase it after- 
wards, this will be a good lease {n ) , and the reason is, that what, 
in the first instance, was a lease hy estoppel onlj (o), becomes 
subsequently a lease m interest, and the relation of landlord and 
tenant tmII then exist as perfectly as if the lessor had been 
actually seised of the land at the time when the lease was 
made (p) 


Argumentum ab inconvenienti plubimum \alet in Lege 
(Co Litt 66 a ) — An arguinent draiin from incomenience 
IS forcible in lau (q) 

It has been stated, under a preceding maxim (rj, that where 
the law IS clearly defined, its stnct letter will not be departed 
from because inconvenience or hardship may result from its 
strict obser\dnce Yet, in cases where the law is not clear, or 
where the ciicumstances give rise to doubt, the Courts frequently 
allow their decision to be detennined by such consideiations (s) 
Thus, arguments of incon\enience are sometimes of great 
value upon the question of intention If there be in an\ instru- 
ment equivocal expressions, and great inconvenience must neces- 
saril} follow fiom one construction, it is strong to show that 
such construction is not according to the true intention of the 
grantor, but where there is no equivocal expression in the instru- 
ment, and the words used admit only of one meaning, arguments 
of inconvenience prove onlv want of foresight in the grantor 
This reasoning was applied in Glyn v East and West India Dock 
Co , where the meaning of the expression in bills of lading, “ the 


(w) Finch, Law, 62 

(n) Noj, Max , 9th ed , p 17, and authorities cited, Id n (a) 

(o) See Cuthhertson v Imng, 4 H A N 742, at p 754, 6 Id 136, Duke 

V Ashhy, 7 Id 600 

(p) Blake v Foster, 8 T E 487, Stokes v Russell 3 T R 678, per 
Alderson, B , in Green v James, 6 M & W 656, at p 662 , Webb v Austin, 
8 Scott, N E 419, PargeUr v Harris, 7 Q B 708, Co Litt 47 b, 1 Platt 
on Leases, 53, 54, Bac Abr Leases (o) 

iq) Co Litt 97, 152 b As to the argument ab inconvenienti, see per Sir W 
Scott in Georgina, The, 1 Dod 397, at p 402 , per Ld Brougham in Auchterarder 

V Ktnnoull, 6 Cl & Fin 646, at p 671, 1 Her 420, Sheppard v Phillmore, 
L E 2 P C 450, at p 460 

(r) Omnts inrmatto, Ac 

(s) Per Heath, J in Steel v Houghton, 1 Black , H , 61, at p 61 per Dallas 
C J , in Deane v Clayton, 7 Taunt 489, at p 527, and m Idle v Roy Exoh 
Ass Co , 8 Id 766, at p 762 , per Holroyd, J , m May v Brown, 3 B A C 113, 
at p 131 , judgm m Doe d Thomas v Acklam, 2 B A C 779, at p 798 
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one being accompli'shed, the other to stand void/’ was dis- 
cussed (0 But because a man has been wanting in foresight, 
the Courts (aniiot make a new instrument for him they must 
act upon the mstiument as it is made (m) And generally, if 
theie be any doubts what is the law, judges sohe such doubts by 
( onsideimg wliat wnll be the good or bad thects of then decision , 
hut if the law is deal, incon\enience 8 aftord no argument of 
weight the legislature alone can remedy them ( ? ) And, hence, 
the doctiine that nihtl quod esi mcouieniens e<tt hatum (ly), 
whnh IS fiequentl} advanced by Sii E Coke, must certainly be 
leceived with '^onie qualihcation, and must be undeistood 
to mean, that against the introduction oi establi'^hing of 
ti paiticulai lule oi precedent iiicon\enieTi(e is a foicible 
argument (z) 

This argument ah tnconiementi^ moreo\ei, is, under many 
cm umstances, ^alid to this extent, that the law will sooner sufter 
a innate mischief than a public inconvenience, — a principle 
which we have alreadv considered It is bettei to suftei a mis- 
chief which is peculiar to one, than an inconvenience which maj 
prejudice many (a) 

Lastlj, 111 construing an Act, the same lule ajiplies If the 
words used bj the legislature, in framing any paiticulai clause, 
have a necessai’y meaning, it is the duty of the Court <o construe 
the clause accoidmgly, whatever ma^ be the inconvenience of 
such a course (h) AVhere a statute is imperative no leasonmg 
ah irtcotn enienti should prevail But, unless it is very deal that 
violence would be done to the language of the Act by adopting 
any other construction, anv great inconvenience which might 
result from that suggested, maj certainly aftord fair giound for 
supposing that it could not be what was contemplated bv the 

(t) 7 App Cas 591 and see per Jessel, M E , in Bottomley « Case 16 Ch D 
681, at p 686 

ftt) Per Sir J Leach in A G v Marlborough, 3 Mad 498, at p 640 , per 
Bnrrough, J , in Deane v Clayton, 7 Taun 489, at p 496 , per Best C J , in 
Fletcher v Sondes, 3 Bing 502, at p 590 

(x) Per Ld Northmgton m Ptke v Hoare, 2 Eden, 182, at p 184 See 
Dtxon V Hamson, \aughan, 36 at pp 37, 88 

iy) Co Litt 66 a cited per Pollai C B , m Egerton v Brownlow, 4 H L 
Cas 1, at p 146, and per Ld Tmro, Id 195 
{z) Ram Science of Legal Judgment, 57 
, (fl) Co Litt 97 b, 162 b, Needier v Bp of Winchester, Hobart, 221, at p 224, 
"iklits popuh, Ac , p 1, ante 

(b) Per Erie, J , in J^ansey v Perkm, 8 Seo N R 964, at p 969, per 
Parke, J m Mtrehouse v Rennell, 1 Cl & F 627, at p 646, Wilberforce on 
SUt Law, Chap 8 
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legislature, and will warrant the Court in looking for some other 
interpretation (c) 

Although, according to Lord Bacon [d), judges ought above 
all things to remembei the conclusion of the Roman Twelve 
Tables, mlus yopuh suprema Icjt^ and that laws, unless they be 
in order to that end, are but things captious and not well 
inspired, he reminds them else\vhere that their function is to 
interpret, and not to make the law 

(c) Judgm m Doe d Bristol Hospital v Norton, 11 M & W 913, at p 9f28, 
judgm m Turner v Sheffield R Co , 10 Id 425, at p 434 

(d) Essay Of Judicature , ste per Pollock, C B , in Egerton v Brownlow, 
4 H L Gas 1, at p 152 
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CHAPTER V 


FUNDAMENTAI LEGAL PRINCIPLES 

Maxi of the principles set forth m this chapter are of such 
general application that they may be considered as exhibiting 
the -ver} foundations on which the legal science rests To these 
established maxims the remark of Sir W Blackstone (Com , 
2l8t ed , -^ol 1 , p 68) is peculiarh applicable — Their authority 
“ rests entirely upon general reception and usage, and the only 
method ol pro^ ing that this or that maxim is a rule of the com- 
mon la\i, is b\ showing that it hath been akays the custom to 
obser\e it ” It would, indeed, be highly interesting to trace 
from a i emote peiiod, and through successive ages, the gradual 
de\elopment of these principles, to obsene their primitive and 
more ob^ lous meaning, and to sho^ how they have been applied 
by the “ living oracles of the law to meet the increasing 
exigencies of societ}, and those complicated facts T^hich are the 
result of commerce, ci\ilization, and lefinement Such an 
inquiry would, however, be too extensive to be compatible v ith 
the plan of this work, our object, therefore, in the following 
pages, IS limited to exhibiting a senes of the elementary rules 
of law, accompanied by occasional references to the civil lav , and 
a sufficient number of cases to exemplify the meaning and quali- 
fications of the maxims cited 

These will be found to comprise the folloving important 
principles that where there is a right there is a remedy that 
the law looks not at the remote, but at the immediate cause of 
damage that the act of God shall not, by the instrumentality of 
the law, work an injury that the law does not compel the 
performance of that which is impossible to be done that 
Ignorance of the law does not afford an excuse, although ignor- 
ance of facts does that a party shall not convert that which 
was done by himself, or with his assent, into a wrong that a 
man shall not take advantage of his own tortious act that the 
abuse of an authonty given by law shall, in some cases, have a 
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retrospecti\e operation in legard to the liability of the party 
abusing it that the intention, not the act, is legarded by the 
law and that a man shall not be t’wice vexed in respect of the 
same cause of action 


Ubi Jus ibi Rfmfdiim —There is no urong without a 
remedy (a) 

Jus signifies here ‘ the legal authority to do or to demand 
something’’ (6), and remednim ma\ be defined to be the right 
of action, or the means gi\en bj lav, foi the recovery or asser- 
tion of a light Accoiding to this elemental v maxim, whenever 
the common lav gi\es a right or piohibits an injury, it also gives 
a remedy (c) ler sempei dahit lemedivm (d) If a man has a 
right, he must, it has been observed, have a means to vindicate 
and maintain it, and a remedj if he is in]uied in the exercise 
and enjoyment of it, and, indeed, it is a \ain thing to imagine a 
right vithout a renied\, foi want of right and vant of remedy 
aie retipiocal ” (e) 

It appears, then, that temedium, although sometimes used as 
synonymous vith actio^ has, in the abo-ve maxim, a more 
extended signification than the word “ action ’ ’ in its modern 
sense An ‘ action ’ is, in fact, one peculiar mode pointed out 
by the law for enforcing a remedy , or for prosecuting a claim or 
demand, m a Court of justice — action n^est auter chose que loyall 
demande de son droit (/) , an action is merely the legitimate mode 
of enforcing a right, vheieas remedium must here be understood 
to signify lather the light of action, or jus peisequendi m judtcio 

(a) Lex non dehet dejicere conquerentibus in justitia exhibenda the law wills 
that, m every case where a man is wronged and endamaged, he shall have remedy , 
Co Litt 197 b 

(b) Mockeld, Cn Law, 6 

(c) 8 Blac Comm 123 

(d) Jacob, Law Diet , title, Remedy ‘ Upon principle, wherever the common 
law imposes a duty, and no other remedy can be shown to exist, or only one which 
has become obsolete or inoperative, the Court o£ Queen s Bench will interfere by 
mandamus *’ (judgm in Veley v Bwrder, 12 A A E 265, at p 266) See R v 
Leicester Guardians, [1899] 2 Q B 632 

(e) Per Holt, C J , in Ashby v White, 2 Baym Ld 938, at p 953, see per 
Vaughan, C J , in Dixon v Harrison, Vaugh 87, at p 47, and in North v Coe, 
Vaugh 251, at p 253, and per Willes, CJ, in Wtnsmore v Greenbank 
Will 577, at p 581 

(f) Co Litt 285 a, Mirror, Bk 2, c 1 


Jus and 
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defined 
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quod sihi dehetur (q), Tthieh ib m terms the definition of the word 
act 10 in the Roman law (/i) 

The maxim ubi jus ^bi remtdium has been considered so 
valuable, that it led to the invention of the form of action called 
an action on the case , foi the Statute of Westminster 2 (t), which 
was only in afiirmance of the common law on this subject, and 
was passed to quicken the diligence of the clerks in the Chancery, 
who were too much attached to precedents, enacted that, “ when- 
soever, from thenceforth a writ shall be found in the Chancei), 
and in a like case, falling under the same right and lequiimg 
like remedy, no piecedent of a wiit can be pioduced, the cleiks 
in Charcery shall agree in foiming a new one, and if they can- 
not agree, it shall be adjourned till the next Pailiament, where a 
writ shall be fiamecl by consent of the learned m the law, lest it 
happen for the future that the Court of oui Loid the King be 
deficient in doing justice to the suitors ’ 

The principle adopted by Courts of law accordingly is, that 
the novelty of the particular complaint alleged in an action 
on the case is no objection, provided that an injury cognisable 
by law be shown to have been inflicted on the plamtift {;), in 
which case, although theie be no jireoedcnt, the common law will 
judge accoidiiig to the law of natuie and the public good (1) It 
IS, howevei, impoitant to observe this distinction, that, where 
cases are new in principle, it is necessarv to have lecourse to 
legislative interposition in ordei to lemedy the grievance, but 
wheie the case is onlj new in the instance, and the sole question 
IS upon the application of a pnnciple recognised in the law to 
such new case, it will be just as competent to Courts of justice to 
apply the principle to any case that may arise tw o c enturies hence 
as it was two centuries ago (?) 

In accordance with the spirit of the maxim, uhi jus ihi 
remediuTTif it was held in a c^ase usually cited to illustrate it, that 
a man who has a right to vote at an election for members of Par- 


(gi) I 4, 6, pr 

(k) See Plullifflore, Introd to Bom L , 61 

(1) 13 Edw I c 24 

(;) Per Pratt, C J , m Chapman v Ptckersgtll, 2 Wils K B 146, at 
p 1^, Novella v Sudlow, 12 C B 177, at p 190, and see per Coleridge, J , 
m 'QosUng v Veley 4 H L Cas 679, at p 768, Gaichpole v Amhergate By 
Co , 1 E & B 111 

d) Jenk Cent 117 

(2) ' Per Ashhnrat, J , in Pasley v Freeman^ 3 T B 51, at p 63, per 
Park, 'J , in Deane v Clayton 7 Taunt 489, at p 515, see per Parke, J , in 
Fletchef v Sondes, 3 Bing 501, at p 550 
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liament) may maintain an action against the returning officer fot 
maliciously refusing to admit his vote, though his light vas never 
determined in Parliament, and though the persons for whom he 
offered to vote were elected (m ) , and in ansi^er to the argument, 
that there t^as no precedent for such an action, and that to 
establish such a precedent would lead to multiplicity of actions, 
Lord Holt obser\ed (n) that *‘if men will multiply injuries, 
actions must be multiplied too, foi ever} man that is injured 
ought to have his lecompense 

It IS true, therefore, that, in trespass and for torts generally, 
new actions may be brought as often as new injuries and wrongs 
aie lepeated (o) 

There is, however, a laige class of cases in which a damage is 
sustained, but a damage not occasioned by anything which the 
law esteems an injui> Such damage is termed dammim absque 
mjimat and for that no action can be maintained the maxim, 
uhi JUS ibi lemiduun^ does not apply, for theie is no yws, no legal 
right to demand that the act which causes the damage shall not 
be done, and therefore there is no n medium {p) It may seem a 
hardship upon the peison sufteiing the damage that he is without 
remed} , but b’v that consideration the Courts ought not to be 
influenced “ Hard ( ases, it has frequently been obseived, are 
apt to mtioduce bad law ’’ 

Before mentioning instances of dummm absque injuna^ we 
must refer to the ^el) important jirmciple of oui law, that an act 
lawful in itself is not actionable because it is done from ill-will or 
other bad motne damunm absque injima lemains damnum 
absque injuua^ although the damnum is inflicted intention- 
ally (r) Our law does not take into account motive as con- 
stituting an element of civil wrong Any imasion of the civil 
rights of anothei person is in itself a legal wrong, carrying with 


General 

principle 


Damnum 

absque 

injuiia 


Malice 


(m) ishby \ White 2 Iia\m L<1 ^38 a« to which eet 1 Sni L C 12th td 
266 Proof of malice was necessary to support the action because the ofiicer 
had, from his position i quilified privilege, sec povf pp 134, 143 and sec 
CuVen \ Moms, 2 Stark sh at p 587, Tozer v (hild, 7 E A B 377 

(n) In Aihby v White 2 Rd\m Ld 338 it p 366 

(o) Hambleton v Veere 2 Wms Saund 171 b (1) (cited by Ld Denman 
m Hodsoll V Stallebrass, 11 A A E 301, it p 306) 

(p) See Pryce v Belcher 4 C B 866, and 8 Id 58, where the maxim ubt 
JUS tbt remedmm, was much considered 

(g) Per Rolfe B , m Winterbottom v Wnqht, 10 M A W 103, at p 116 

(r) Allen \ Flood, [18981 A C 1 Bradford Corporation v Pickles, [1896] 
A C 687, Davies v Thomas, [1320] 1 Ch 217, Ware d De Frevtlle v Motor 
Trade Association, [1321] 3 K B 40 Per Ld Macnaghten in Qutnn v 
Leathern, [1901] A C 495, at p 509 
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it liability to repair its necessary or natural consequences, in so 
far as these are injurious to the person whose rights are 
infringed, whether the motive \^hich prompted it be good, bad or 
indifferent But the existence of a bad motive, in the case of an 
act which 18 not in itself illegal, v ill not convert that act into a 
ci-vil wrong for vhich reparation is due Malice, in common 
acceptation, means ill-will against a person, but, in its legal 
sense, it means a wrongful act done intentionally without just 
cause or excuse The root of the principle is that, in any legal 
question, malice depends, not upon any evil motive Mvhich 
influenced the mind of the actoi, but upon the illegal chaiacter 
of the act vliich he contemplated and committed {s) 

Probably the only exception to this principle is the action 
for malicious piosecution, in which an evil motive is an essential 
ingredient, but, as Lord Herschell points out, this is an excep- 
tional case justified because it was thought men might other- 
wise be too much detened from enforcing the law and that this 
would be disad\antageous to the j)ublic ’’ {t} Actions for 
libel and slander appear at fiist sight to be another exception 
But that IS not really so The law never legards such acts as 
legal it mereh excuses them in certain ciiLumstances for 
reasons of public polic> It is always wrongful falsel;y to 
defame, but the law excuses the act, and renders it prnileged 
from action, if it is done in the honest endeavoui to discharge a 
duty which the law recognises (w) Proof of malice, in the 
sense of improper motive, is required, not to show that the act 
was wrongful, but to show that the act was not privileged Such 
proof IS not essential to the maintenance of the action, unless 
the wrongful act was done under circumstances from which the 
law would, in the absence of evidence to the contrar\^, infei that 
it was privileged (v) 

As instances of peisons who cause damnum absque injuna, 
we may mention the man who establishes a rnal school, which 
draws away the scholars fiom a school preMously established (w), 
or builds a bridge o\er a river, which causes loss of traffic 

(«) See per Ld Watson m Allen v Flood, [1898] A C 1, at pp 92, 94 ^ 
it) Per Ld Herwchell, Id at p 125 

(u) There must be an actual, not merely an imagined duty {Hebditch v 
Maelltoatne, [1894] 2 Q B 64) 

(u) See per Ld Watson, in Allen v Flood [1898] A C 1, at p 93, per 
Ld Herschell, Id at pp 125, 126 As to the onus probandi in actions for 
libel, see Jenoure v Delm ge, [1891] A C 73 
(w) Y B 11 Hen 4, f 47, pi 21 
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to a ferry owner [a) or establishes a new fenj providing 
for new traffic which, but for the establishment of the new 
ferry, would have gone to an existing ferry earned on under 
a franchise (y) the traders who by concerted action, but 
without the use of illegal means, acquire the business formerly 
enjoyed by other traders {z) the person who by lawful means 
induces a servant to determine lawfully his contiact of seivice 
or not to enter into a contract of service (a) But to molest a 
person in the carrying on of his business, or to interfere with his 
mode of doing it, by unlawful means such as threats, violence, 
intimidation, or conspiracy, is actionable if it results in 
damage (b), except in so far as protection is gi\en to these acts 
by the Trade Disputes Act, 1906 (c) 

Other instances of damnum absque injiina aiise where a 
person by his want of care causes damage to another to whom he 
owes no duty to take caie (d), or without negligence or intention 
accidentallj inflicts personal injuries on anothei (e) Such also 
are the cases of the f aimer who omits to cut the thistles 
naturally growing upon his land, in consequence of which they 
spread into his neighbour’s land (/) the landowner who erects 
upon his land buildings obstructing his neighbour's prospect (^), 
or cutting off from his neighbour’s house light (h), or air (i), 
to which the neighbour had no legal right the landowner who 
appropriates watei percolating in undefined channels within 
his land, and thus prevents its flow into his neighbour’s land (;), 
even though he does this maliciously (X), or w^ho erects upon the 


(a:) Hopktns v G N Ry Co , 2 Q B D 224 , Dibden v Sltrrow, [1908] 
1 Ch 41 

(y) Hammerton v Dysart, [1916] A C 57 
iz) Mogul SS Co \ McGregor, [1892] A C 25 

(а) Allen v Flood, [1898] A C 1 

(5j Qutnn v Leathern [1901] A C 495, and see the earlier cases fully 
discussed in Allen v Flood, [1898] A C 1, especially the opinion of Hawkins, J 
(o) 6 Edw 7, c 47 

id) Le Ltevre v Gould, [1893] IQ B 491, Lane v Cox, [1897] IQ B 416, 
Earl V Lubbock, [1905] IK B 253, following W^nterbottom y Wnght, 
10 M & 109 

(б) Stanley v Powell, [1891] 1 Q B 86 

if) Giles V Walker, 24 Q B D 666 

ig) Aldreds Case, 9 Bep 58, see per Ld Blackburn in Dalton v Angus, 
6 App Cas 740, at p 824 

{h) Taplmg v Jones, 11 H L Cas 290, Russell v Watts, 10 App Cas 690, 
Broomfield v Williams, [1897] 1 Ch 602 

(t) Webb V Bird, 13 C B N S 841, Bryant v Lefever, 4 C P D 172, 
Chastey v Ackland, [1897] A C 166 [1896] 2 Ch 389 
(/) Chasemore v Richards, 7 H L Cas 349 
{i) Bradford Corporation v Pickles, [1895] A C 687 
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border of his land barriers against floods, causing them to flow 
on to his neighbour’s land (Z) But from these last examples we 
must distinguish that of the landowner who appropnates water 
which flows through his land m a defined surface channel, and 
to the flow of which his neighbour is entitled (m) or who, by 
cutting trenches in his land, causes floods, which haie already 
settled therein, to flow away on to his neighbour’s land (n) 
For these acts produce an injury for which an action lies 
It has been laid down as a fundamental principle that it 
IS a violation of legal right to interfere with contractual relations 
recognised b\ law, if there be no sutficient justification for 
such interference ” (o), and if such interference is committed 
knowingly and lesults in damage, an action lies (/>) So, it is 
actionable (if damage results) knowingh to induce a sen ant to 
break a contract of service (q), and the rule is not confined to 
contracts of personal service, but applies to all contractual 
rights, such, for instance, as a contract for the supply of 
goods (r) The Trade Disputes Act, 1906, has, howe\er, largely 
lestricted the scope of this principle, in cases wheie the acts 
are done in contemplation or furtherance of a tiade dispute ( 5 ) 
But it bj no means follows that e^eiy dispute is a trade dispute 
merely because workmen choose to take pait with one side 01 the 
other (f) 

In certain cases the same act mav cause sometimes damnvm 
absque injuna^ sometimes mjvria Thus, if a man, b> digging 
in his own land, cause his neighbour’s house to fall down, it 
depends upon the ciicumstances whether he is answerable for 
the damage His neighbour is entitled to lateral support foi 
his house, if he has enjojed the support openh, peaceably and 
contmuou&l) for twenty years (wj, but in the absence of an 

(l) R V Pagham Commrs 8 B AC 355 , Nteld \ L d N W Ry Co LB 
10 Ex 4 Massey (or Maxey) Drainage Board v G N Ry Co , 56 S J 275 

(m) Gt Junction Canal Co v Shugar, L R 6 Ch 483 

(n) Whalley y L d Y Ry Co 13 Q B D 131 

{ 0 ) Per Ld Macnaghten m Qumn v Leathern, [1901] A C 495, at p 610 
(p) Quinn V Leathern uhi supra, Lumley y Gye, 2 E & B 216, Bowen V 
Hall, 6 Q B D 333 Temperton y Russell [1893] IQ B 715 , Glamorgan Coal 
Co V South Wales Miners Federation, [1905] A C 239, Read y Friendly Society 
of Stonemasons, 2 K B 782 Giblany Lalourers C/mow, [1903] 2 K B 
600, Smithies y National Association of Plasterers, [1909] 1 K B 310 
(g) Lumley v Gye 2 E A B 216 

(r) Bowen v Hall, 6 Q B D 333 , Temperton v Russell, [1893] 1 Q B 716 
(a) As to the general immunitj of trade unions from liabilit} in tort, see 
6 Edw 7, c 47, ss 1, 3, A 4, and Oonway v Wade, [1909] A C 606 
(t) See per Ld Parmoor m Larkin v Long, [1915] A G 814, at p 846 
(tt) Dalton V Angus, 6 App Gai 740 
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express or implied grant, he is not entitled to it for a newh- 
erected house (?;), and therefore the question whether there 
any liability may turn merely upon the age of the house It 
must be noticed, howe\er, that, unless he has granted away the 
right, the neighbour is entitled to have his land m its natural 
unencumbered state left unaftected by the remo\al of the lateral 
support, and not the less so because he has recently built a 
house upon the land Hence, an actionable mjuiy is done to 
him if the remo\al of the support causes a subsidence to the 
land, not attributable to the weight of the house, and in such 
case the damage done to the house, though newly erected, is 
recoverable as being consequential upon the injury {u) It mn^ 
be added that it is the subsidence which grounds the cause of 
action, not the removal of the support, and therefore a fresh cause 
ot action aiises upon a second subsidence, due exclusiiely (r) 
to the same excavation as was the first (i/) It is the subsidence, 
not the pecuniaiv loss, which gi\es the cause of action (c) 

An act which would be an in]ui^ at common law is sometimes 
inereli chmnum abujue injvfia owing to the pio'visions of a 
statute If a statute diiects or authorises acts, it is not wrong- 
ful to do them if damage results, it is ]ust that there should be 
compensation, and that is often pioiided foi b\ the statute, but 
no action lies for what is damnum absque nijuna the only 
remed} is to seek such compensation as the statute provides and 
this IS the case whether the acts be authorised for a public pui- 
pose or for a prnate profit (a) The legislatuie, however, when 
It authorises persons to do acts which would be wrongful at 
common law, usually does not exempt them from the duty to 
take reasonable caie that in doing the acts they do no unnecessar's 
damage («), and theiefore, though they aie not liable to an 
action for such damage as necessarily anses notwithstanding 
that the^ observe that duty (6), }et, for damage done in breach 

(») The right to support of buildings roust be founded upon prescription 
or grant, express or implied per Willes J , in Bonoim \ Backhouse 1 E B A 
E 622, at pp 654, 655 cited by Ld Selborne, in Dalton \ Angus 6 App Cas 
740, at p 795 

(w) Browne v Robins, 4 H AN 186, Hamer v Knoules 6 H AN 454 

(a:) Manley v Burn [1916] 1 K B 121 

{y) Barley Mam Colliery Co v Mitchell, 11 App Cas 127 West Leigh 
Colliery Co v Tunnicltffe and Hampaon, [1908] A C 27 

(z) See per Collins, J , in A G v Conduit Colliery Co , [1895] 1 Q B 301 at 
p 312 

(a) Per Ld Blackburn in Mersey Dock Trustees v Gibbs, L R 1 H L 93, 
at p 112 

(b) Vaughan v Tajf Vale Ry Co , 6 PL AN 679 (deciding that no action lay 
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of that duty they have no statutory protection (c) They must 
strictly pursue their statutory powers, and for acts Tvhich are 
injunes at common law and which are not legalised by their 
statute, or which are legalised by a statute expressly preserving 
the common law liability to action (d) they are liable to a 
common law action (e) Statutes which legalise acts and 
provide for compensation for damage done thereby aie generally 
construed as providing compensation only for acts which are 
lawful by reason of the statutes and \^hich T\ould ha\e been 
actionable injuries if the statutes had not been passed (/) In 
so far as the'y do not provide compensation, there is no lemedy 
for damage caused b\ the acts i^hich thev have legalised (g), 
unless such remed} is expiessl\ preserved (//) 

Although damnum absque tnjuria is a matter of frequent 
occurrence, yet itijuna absque damno may be said to be 
unknown to our law, for a “damage is not merely pecuniary, 
but an injury imports a damage when a man is theieby hindered 
of his light ” (i) Thus if a debtor being m execution on final 
process (/ij, escaped for ever so short a time, the creditoi, who 
had a right to the debtor^s body every hour until the debt was 
paid, could maintain an action against the sheriff without pi oof 
of pecuniary damage (1) Similarl}, on the giound that an 
injury has been done, proof of pecuniary damage is unnecessary 
for the maintenance of an action by a customer against his 


for damage caused by sparks from railway engines used under statutory powers , 
but no longer m view of the Eailwaj Fires Act 1905 (5 Edw 7, c 11) ) , 
Hammersmith Ry Oo \ Brand, L B 4 H L 171 (deciding that no action lay 
for vibration caused by the running of traiUb under statutory powers), L B d 
S C Ry Co V Truman, 11 App Cas 45 (deciding that no action lay for the 
nuisance caused by a cattle >ard established alongside a railway pursuant to 
statutory powers) 

(c) Geddte v Bonn Reservoir Co S App Cas 430 

(d) Ponell V Fall, 5 Q B D 597, deciding that the owner of a tramway 
engine legally used was liable for damage caused by it 

(e) Jones \ Festtmog By Co , L B 3 Q B 733 (deciding that an action lay 
for damage by sparks from railway engme used without statutory power), Metrop 
Asylum District v Htll, 6 App Cas 193 , Shelf er v City of Lond E L Co , 
[1896] 1 Ch 287 

(/) Broadhent v Imperial Gas Co , 7 D M AG 436 , 7 H L Cas 600 , 
per Ld Blackburn in Caledonian By Co v Walker s Trustees, 7 App Cas 259, 
at p 293 , see Cotoper Essex v Acton L B , 14 App Cas 153 

ig) Hammersmith Ry Co v Brond, and L B d S C Ry Co v Truman, 
supra, A G V Metr Ry Co, [1894] 1 Q B 384 

(h) See Potuell v Fall, supra 

(i) Per Holt, C J , in Ashby v kite, 2 Baym Ld 938, at p 955 

ik) See the Debtors Act, 1869 (32 A 33 Vict c 62) 

(1) Williams V Mostyn, 4 M A W 145, at p 153, and see Clifton v 
Hooper, 6 Q B 468 
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banker who, having received funds for the purpose, wrongfully 
dishonours the customer's cheque (m), or by a client against his 
solicitor who compromises a suit contrary to instructions (n), 
or by a tenant against his landlord who levies an excessive 
distress for arrears of rent (o) It must be noticed, however, 
that, whilst in some cases, of which these last-mentioned are 
examples, a man has an absolute right to demand that some act 
shall be done, or not done, there are other cases m which he has 
not that right, but only the qualified right to demand that no 
damage shall be done to him by the act, or its omission In 
these cases there is no injury, if there be no damage, and damage 
IS said to be the gist of the action Thus the recklessness of a 
driver upon the highway gi\es no cause of action to a person 
who does not suffer actual damage therefrom though an inn- 
keeper be bound to guard his guest’s goods at the inn (p), his 
want of care is not actionable, unless it leads to loss fraud with- 
out damage will not support an action of deceit f^) no action 
lies against a landloid who, though he distrains for more rent 
than IS due, only seizes goods which do not exceed a value which 
is reasonable in Aiew of the rent actually due (r) a judgment 
creditor who sues the bhenff for neglecting to lev) under (s), or 
for making a false retuin to (t), a writ of f, fa must pro\e 
actual damage a father cannot maintain an action for the 
seduction of his daughter whilst m his service («), unless there 
be, or might haie been, some actual consequent loss of some 
serMce (r) which he leceived or might have received because 
she resided with him and had occasionally done some house- 


(w) Marzetti \ TVt/Zmtn?, 1 B & Ad 416, where nominal damages were 
recovered, Roltn v Steward, 14 G B 596, where the jury gave eubstantial 
damages, see Larws v Gurety, L R 5 P C 346, 367, WtUon v United 
Counties Bank, [1920] A C 102, at p 133 

(n) Godejroy v Jay, 1 Bing 413, Fray v Voules, 1 E A E 839 But in the 
absence of instructionB, a solicitor can compromise , see Butler v Knight, L B 2 
Ex 109 

(o) Chandler v Boulton, 3 H AC 553 

(p) See Cal^e s Case, 8 Co Bep 32 , 1 Sm L C , 12tb ed , p 131 

(q) Per Croke, J , m Baily v Merrell, 3 Bulstr 94, per Duller, J , in Pasley 
\ Freeman, 3 T B 61, at 66 , per Ld Blackburn in Smith v Chadwick, 9 App 
Cas 187, at p 195 , per Lord Herschell m Derry v Peek, 14 Id 337, at p 363 

(r) Tancred v Leyland, 16 Q B 669, Glynn v Thtymas, 11 Exch 870, 
French v Phillips, 1 H AN 664 

is) Hobson V Thelluson, L B 2 Q B 642 

(t) Stmson V Farnham, L R 7 Q B 176 

(tt) See Terry v Hutchinson, L R 3 Q B 699 

(x) Per Tmdal, C J , in Grmnell v Wells, 7 M A G 1033, at p 1041 , per 
Pollock, 0 J , in Eager v Grtmtcood, 1 Exch 61, at p 63 
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work (y), even though she did not live with him {z) but was 
not actually in the service of some other person {a) 

There are three kinds of damage knoTvn to the law damage 
to a man’s fame, damage to his person, and damage to his 
pioperty (6) An ordinary ci\il action nowadays involves a 
successful defendant in none of these, for an-y extra costs 
incurred by him beyond those awarded are not to be ascribed to 
the litigation, and therefore the bringing of an ordinary action, 
however maliciously, and however great the want of leasonable 
and probable cause, does not support a subsequent action for 
malicious prosecution (c) A person’s fame, however, is 
damaged not onh when strictly ciiiiiinal proceedings are com- 
menced against him foi an alleged offence (tf), but also when 
bankruptcv proceedings are instituted against him, and so is 
the ciedit of a tiading company when a petition is presented to 
wind it up, and therefore an action lies if such proceedings be 
taken maliciously and without leasonable and probable cause (c) 
It must be noticed, however, that the action cannot be main- 
tained, unless the proceedings upon which it is founded have 
been annulled (/) 

Ha\ing stated that, when a light has been in\aded, an 
action for damages geneiall} lies (y), although no damage has 
been actually sustained, we may observe that the principle on 
which many such cases proceed is that it is materia] to the 
pieservation of the right itself, that its in-vasion should not 
pass with impunity, and in these cases, therefore, nominal 
damages only are sometimes awarded, because their lecovery 
sufficiently 's indicates the plaintiff’s right as, for instance, in 
trespass quare clausum f re git, which is maintainable for a 


iy) Mamell v Thompson, 2 C & P 303 Carr v Clarke, 2 Chit 260 
(z) Holloiiay v Abell, 7 C & P 528 
(o) Hedges v Tagg, L K 7 Excli 283 

(h) Per Holt, C J , m Sattll y Roberts, 1 Baym Ld 374, at p 378, see per 
Phillimore, L J , in ]^tjfen v Batley and Romford U D C , [1015] 1KB 600, 
at p 610 

(c) See the judgments m Quartz Hill Co v Eyre 11 Q B D 674 Legal 
damage must be shown in order to sustain an action for malicious prosecution 
(Cotterell Y Jones 11 C B 713 see Wyatt y Palmer [180q] 2 Q B 106) 

(d) See Rayson v S Lon Tram Co [18M3] 2 Q B 304 but compire Wiffen 
v Batley and Romford U D C , [1916] 1 K B 600, at pp ()08 612 613 

ie) Quartz Hill Co y Eyre, supra See The Walter D Wallet [1893] P 202 
(/) Met Bank y Pooley, 10 App Cas 210 

(g) This proposition is more fully stated and illustrated in Blofeld v Payne, 
4 B A Ad 410 (as to which see Spalding v Gamage, 32 B P G 273, at p 283) , 
Rogers y Notoill, 6 C B 109, Wells Y Wathnq, 2 Black V' 1233, Pindar y 
Wadsworth, 2 East, 154 
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wrongful entry on the land of another, though there be no real 
damage, because repeated acts of going over the land might be 
used as evidence of a title to do so, and thereby the light of the 
plaintiff might be in]ured, oi in an action by a commoner for 
an injury done to his common, in ^hich action evidence need 
not be given of the exercise of the right of (ommon by the 
plaintiff (h) Where a riparian o^ner had built an obstruction 
out from his bank into the stieam, the Court oidered its lemoval 
although no immediate damage could be described nor an^ 
actual loss predicated to the oT^ner of the opposite bank (i) 

It IS not, indeed, by unj means true, as a general proposition, 
that the actual damage induates, in an action e.r 'leluto, the 
propel measure of damages to be gneii, for instance, my neigh- 
boui may take fiom undei m^ house coal, i^hich I had no means 
of getting at, and >et I ma\ ie(o\er the value, notwithstanding I 
ha\e sustained no real damage ) , and oth^^r cases might leadih 
be instanced shoving that such an action md\ be maintainable 
vithout e\idence being adduced of pecuniary loss oi damnum 
to the plaintiff (?) as in cases of libel and slander, vhere the 
voids are actionable /ter the juiy are at l3belt^ to gne sub- 
stantial damages, although no actual damage be pro\ed {m) 

The maxim, uhi jus ibi remedmm, has its limitations, and 
theie are Aarious cases in vhich tithei the maxim does not appl\ , 
or at least the lemedv for the vrong is not a civil action foi 
damageb 

Wheie an act is a giie^ance to the entire community, the 
mode of puniRliing the viong-doer is ubually by indictment oi 
by information at the suit of the Attorney-General, suing on 
behalf of the public (n) But an individual vho has suffered a 

(h) Pet Tlmnton, J , in MarzetU \ \{tlham6, IB A Ad 415, at p 426, 
Weils V Wathng 2 Black W , 1238, 1 Wms Saunds 346 a, note (cited bv 
Martin, B , and Kelly, C B in Harrop v Htrsty L R 4 Ex 43, at pp 45, 47) 

(i) Bicketi V Morrts, L K 1 6c A Div 47 See Sidions v Short, 2 C P D 
572, aa to injunctions being granted where actual injury bis not been sustained 
but 18 apprehended 

{k) Per Maule, J , in Glow v Brogden, 2 Scott, N R 303, 316, 316 , PonUfea 
V Btgnold, 3 Scott, N R 390 The dictum of Ld Denman in Taylor v 
Heniuker, 12 A A £ 488, at p 492, was also an authority for this proposition 
but that case is overruled by Tanered v Leyland, 16 Q B 669 

(1) Embrey v Owen, 6 Exch 368, Dickinson v Grand June Can Co, 7 
Exch 282 , Northam v Hurley, 1 E & B 666, recognised in Whitehead v Parks 
2 H AN 870, Rohn v Steward, 14 0 B 595 In reference to the question 
vhether substantial damage must be proved, the wording of a statute may be 
material , see (e g ) Rogers v Parker, 18 C B 112 , Medway Navigation Co v 
Romney, 9 C B N S 675 (m) Trtpp v Thomas, 3 B A G 427 

in) Co Litt 56 a , per Holt, C J , in Ashby v White, 2 Raym Ld 938, 
at p 956 , per Channel], B , m Harrop v Hirst, L R 4 Ex 43, at p 47 
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particular damage beyond that suffered by the public ma^ some- 
times maintain an action in respect thereof 

Thus, if A dig a trench across the highway , that is the sub- 
ject of an indictment, and for the obstiuction of his passage 
along the highway B cannot maintain an action (o) But if 
the trench obstruct B ’s access to the highway from his own 
lands (^), or if B , while using the highway with ordinary 
care (g^), has sustained harm by falling into the trench, that is 
particular damage for which an action lies (r) It would, 
however, be untrue to sa'v that, where a wrong is done to the 
community, an indnidual who suffers particular damage always 
has a remedy by action For if particular damage be suffered 
by a highway being out of repair, no action lies against the 
highway authority who ought to have lepaired it, since high- 
wa} authorities, entrusted yith the performance of the duties 
which originally fell upon the inhabitants of parishes, are not 
civilly liable for mere nonfeasance (?) And it is doubtful 
whether persons bound to lepaii a highva\ ratione tenurce (t) 
are civilly liable for paiticulai damage sustained by then 
default (w) Water companies and public authoiities, hove>er, 
which, under their statutory poweis, place apparatus in the 
highvay, are liable, if, b} reason of the vant of repair of such 
apparatus itself, damage happens to a person using the highway , 
though they are not liable for damage caused bj the apparatus 
becoming a danger owing to the vant of repair of the highway 
in which it is placed (r) 

It is, indeed, an important rule that the lav gives no private 
remedy for anything but a private wrong, and that, therefore, 
no action lies for a public or common nuisance, and the reason 
IS that, the damage being common to all the subjects of the 
Crown, no one individual can ascertain his particular proportion 

(o) Wtnterbottom v Lord Derby, L K 2 Ex 316 

(p) Fntz V Hobson, 14 Ch D 542 (following Bose v Groves, 5 M & Q 613, 
and Lyon v Fishmongers' Co , 1 App Cas 662) 

(g) Butterfield v Forrester, 11 Bast, 60 

(f) See also Benjamin v Storr, L B 9 C P 400 

{s) Cowley v Newmarket L B , [1892] A C 845 , Thompson v Mayor of 
Brighton, [1894] 1 Q B 332 , Papworth v Battersea Corp , [1914] 2 K B 89 
(t) As to this liability, see B v Barker, 25 Q B D 213 
(tt) See Bundle v Hearle, [1898] 2 Q B 83, where the dicta in favour of their 
liability are cited As to Borough of Bathurst V Macpherson, there cited, see 
Sydney Corp v Bourke, [1895] A 0 438 The latter case overruled Hartnall v 
Byde Commrs , 4 B AS 861 

(x) Chapman v Fylde Waterworks Co , [1894] 2 Q B 599 , Thompson v 
Mayor of Brighton, supra, and cases there cited m the judgment of A L 
Smith, L J 
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of it, or if lie could, it would be extremely bard if e^ery subject 
in tbe kingdom were allowed to harass the ofiendei with separate 
actions (y) This rule applies where a statute prohibits the doing 
of a particular act affecting the public Unless the statute pro- 
vides to the contrary, no cause ol action can arise, upon the 
prohibited act being done, in favour of a prnate person who 
suffers therefrom no peculiar damage beyond that which all 
the King’s subjects suffer by the infringement of the law (z) 
Moreo'ver, if the act be prohibited under a penalty, pnma facte 
the Crown alone has the right to sue for the penaltv, and if a 
private person sue for it, the onus lies upon him to show that 
the statute has conferred upon him the right to do so {a) 

It frequently happens that when a wrongful act has been 
done to a person, he suffers a damage, but, although he may 
have a cause of action for the wrongful act, \et he cannot 
found any claim for compensation upon that particular damage, 
because the connection between such damage and the wrongful 
act IS insufficient the damage is too remote In jure non 
remota caum sed pronma spectatur (h) 

In actions on contract the damages recoverable are such as 
may fairly and reasonably be considered as arising naturally, 
t € , according to the usual course of things, from such breach of 
contract itself, oi such as may be leasonably supposed to have 
been in the contemplation of both parties at the time thev made 
the contract, as the probable result of the bleach of it (c) 
Similar principles are applicable in actions of tort Generally 
speaking, a wrong-doer is responsible onl\ for the natural and 
ordmarv consequences of his wrongful act oi such as he should 
have known were likely to arise (d) Thus, it is a breach of 
duty in a railway company to allow their carnages to be over- 
crowded, but theft, though facilitated by overcrowding, is not 

(y) Co Litt 66 a , 1 Chitty, Gen Pr Law, 10 

(«) See per Pollock, C B , m Chamberlatne v Chester d Birkenhead Ry Co 
1 Exch 870, at pp 876 77 

(a) Bradlaugh v Clarke, 8 App Caa 354, at p 368 

(b) Bac Max , reg 1, see per Blackburn, J , m Sneesby \ L and 1 l Ry Co 
L B 9 Q B 263, at p 267 

(c) Judgm in Hadley \ Baxendale, 9 Exch 341, at p 354, see Horne v Mtd 
Ry Co , L R 8 C P 131 , Hydraulic Engineering Co v McHaffie 4 Q B D 
670 , Grdbert Borgnis v Nugent, 16 Id 86 , Hammond v Bussey, 20 Q B D 
79 See post, p 169 

(d) Sharp y Powell, L E 7 C P 263, see Wilkinson v Dounton, [1897] 2 
Q B 67, which is approved in Janvier v Sweeney, [1919] 2 K B 316 The 
decision of the Privy Council m Victorian Rail Commrs v Coultas, 13 App Cas 
222, cannot now be regarded as law see per Ld Shaw m Brown v Watson, 
[1916] A C 1, at p 13 
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its natural and ordinary consequence, and the company is not 
liable to one passenger, if his purse be stolen bj another in an 
o'vercioT^ded carnage; the damage is too remote (e) But it 
must not be supposed that one wrong-doer ib ne\er answerable 
for consequences resulting in some measure from the interven- 
tion of another If a collision between two omnibuses occur 
through the negligence of both the drners, the proprietor of 
each \ehicle is responsible for the damage which results to a 
passengei of either (/) If A wrongfully j)lace a spiked barrier 
upon a cdrnage-w d} , and then B iemo'\e it impioperly on to 
the adjacent footpath, A is liable for the damage done by the 
spikes to C whilst lawfiill\ using the path at night (g) If the 
driver of a hoise and cart negligently leaves them unattended in 
the street, his mastei is liable for the natuial lesults of the horse 
and cait being wrongfully set in motion b'v a person who might 
have been expected to do that act (h) but there is no such 
liability where the driver of a steam loiiy, requiring a com-, 
plicated senes of operations to stait it, lea\es it unattended in 
the street (/) The cjuestion here is wheihei the wiongful act 
of the defendant or his sei\ant was the eftectne (ause of the 
damage done , and this must generalh be treated as a question of 
fact (I) 

In an action for slander, if the words are not actionable 
per se (/), special damage must be proved [m) It has been 
thought that if, by reason of the slanclei, a third person does 
some act which, even if the slander had been tiue, would have 
been illegal, that can ne\er be treated as special damage (n) 
But this doctrine has been frequently criticised (o), and the 
better opinion seems to be that of Lord Wensleydale, that to 

(e) Cobb v G W fly Co , [1893] 1 Q B 459 

(/) See The Bernma 13 App Cas 1, overraling Thorogood v Bryan 8 C B 
115, and Armstrong v L d Y By Co , L B 10 Ex 47 
(p) Clark V Chambers, 3 Q B D 397 
(k) Engelliart v Farrant, [1897] 1 Q B 240 
(i) Ruoff V Long [1916] 1 K B 148 
(fc) Engelhart v Farrant, supra, see Ruoff v Long, supra 
il) Thej are such, at common law if they falsely impute a criminal offence or 
contagious disease, or dispirage the plaintiff in the way of his office, profession 
or trade see Odgers on Libel, 5th ed , pp 39 et seq By the Slander of Women 
Act, 1891 (54 & 55 Vict c 51), they are such, if they impute unchastity or 
adulter} to a woman or girl 

(m) Such damage, therefore, is the cause of action , see per Bramwell, L J , in 
Bree v Marescaux, 7 Q B D 434, at p 437 

(n) Vtcars v Wilcocks, 8 East 1, 2 Sm L C , 12th ed , p 613 

(oi See the cases collected m the notes to Vtears v Wtlcocks, 2 Sm L C , 
12th ed , pp 515 et seq 
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make a slander actionable by reason of special damage, tbe 
consequence must be sucb as, taking human nature as it is, with 
its infirmities, and having regard to the relation between the 
parties concerned, it might fairly and reasonably haie been 
anticipated and feared would follow from the slandei (p) When 
a wrongful act is committed, damages may in some cases be 
recovered in tort even though the immediate cause is the 
voluntary act of a third person, as where the defendant kept a 
dog which he knew to be sa\age and the dog -^as let loose by a 
third person and bit the plaintiff (q) And in case of breach of 
contract damages immediately caused by the intervening criminal 
act of a thud peison are recoverable if they can be shown to be 
a natural consequence of the breach of contract (r) 

There are some cases in which, although a v rongf ul act has Public policy 
been done, yet, on grounds of public policy, an action will not 
he We ha^ve already adverted to the qualified privilege which 
may excuse a slander, libel, or prosecution instituted without 
reasonable and probable cause (?), and some wrongful acts are 
absolutely pii\ileged The immunities from action, which are 
enjoyed by the Crown (t), and by judges of courts of record (n), 
have been mentioned elsewhere No action lies against a 
membei of Parliament for slanders uttered in Parliament (a), 
or against an advocate for slanders uttered in the course of a 
judicial inquiry (y), or against a witness in legal proceedings 
for defamation or perjury (2’) A subordinate military officer 
has no remedy by action against his superior officer who defames 
him in an official report upon his conduct (a), or who injures 
him by an act done in the course of discipline and under powers 


(p) Per Ld y^ensleydale in Lynch v Knight 9 H L Cas 677, at p 600 
(cited by Brett, L J , m Chamberlain \ Boyd, 11 Q B D 407, at p 414) 
see also Bowen v Hall, 6 Q B D 333, at p 338 The cases in which special 
damage may be proved upon the repetition of the slander by third persons are 
summed up in Speight v Gosnay, 60 L J Q B 231 
iq) Baker v Snell, [1908] 2 K B 826 
(r) De La Here v Pearson, Ld , [1908] 1 K B 280 
f«) inte, p 134 

(t) Ante, p 34 See also R v Commmtoners of Treasury, L B 7 Q B 
387 

(tt) Ante, p 61 

(x) R V Abingdon, 1 Esp 228, Dillon v Balfour, 20 L B Ir 600, Brad 
laugh V Gossett, 12 Q B D 271 As to the qualified privilege of county 
councillors, see Royal Aquanum v Parkinson, [1892] 1 Q B 431 

(y) Munster v Lamb, 11 Q B D 688, Mackay v Ford, 5 H & N 792 See 
also Pedley v Af oms, 61 L J Q B 21, Ltlley v Roney, Id 727 

iz) Seaman v NethercUft, 2 C F D 63, and the cases there cited 
(a) Dawkins v Paulet, L B 5 Q B 94 
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legally incident to the position of the superior officer {h) In 
these cases malice does not take a't^ay the pn\ilege, for the law 
will rathei suffer a prnate mischief than a public incon* 
venience (c) 

By the Trade Disputes Act, 1906 (/f), certain immunities are 
gi\en (i) in respect of acts done in contemplation or furtherance 
of a trade dispute (e), and (ii) in favour of trade unions and 
their officers By section 1, an act done in pursuance of a con- 
spiracy IS, if done in contemplation or furtherance of a trade 
dispute, not actionable, unless such act \iould be actionable if 
done without conspiracy, section 3 preAents actions being 
brought, on the ground of inducing a breach of contiact or inter- 
ference Tilth business, for any act done in contemplation or 
fuitheiame of a tiade dispute, and section 4 (onfeis on tiade 
unions absolute immunity from actions ‘‘in lespect of any 
tortious act alleged to ha^e lieen committed b^ or on behalf of 
the trade union ” 

It has been thought that, in ordei to prc\ent the com- 
pounding of felonies, there is some rule of lau against the 
maintenance of an action foi a \iiong, amounting to a felonj, 
befoie the criminal piosecution of the felon, and upon this 
ground, m Wellocl \ Constantine (/), Willes, J , nonsuited a 
servant, uho sued hei master for a lape, for which he had not 
been indicted, and the nonsuit was upheld h^ a majoiity in the 
Couit of Exchequer (g) Subsequently, hoTie\er, in Wells t 
Abraham (h), the Court of Queen’s Bench lefused to disturb 
a verdict for the plaintiff in an action of tiover for a brooch, 
although the defendant, who had stolen the brooch, had not been 
prosecuted for the theft, and m that case, and afterwards in 
Ej: parte Ball (?), and Midland Insurance Co ^ Smith (i), the 

(6) Johnstone v Sutton, 1 T B 510 

(c) Johnstone v Sutton, supra at p 513, cited bv Mellor, J , m Dawktns y 
Paulet, supra, at p 116 

(d) 6 Edw 7, c 47 

(e) As to the meaning of these words see Convoy v Wads, [1906] 2KB 
844 , and [1909] A G 506 , and Larkm v Long, [1916] A G 814, at p 846 

(/) 2 H AG 146, at p 147 

(g) Ibid , at p 152, hj FoUock, G B , and Bramwell, B (Martin, B , dua ) 
The judgment is unsatisfactory, see per Blackburn, J, in Wells v Abraham 
L B 7 Q B 564, at p 562 and per Bramwell, L J , m Ball, Ex parte, 10 
Ch D 067, at p 671 

(h) L B 7 Q B 654, where the judges were all of opinion that there ought 
not to have been a nonsuit 

(i) 10 Gh D 667, where Bramwell, L J , enumerated the ways in which the 
rule, if any, might be stated, and pointed oat the ddHcultiea against each 

(k) 6 Q B D 561 Most of the earlier authonties are eoUeoted in these three 
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question whether the sup]X)Bed rule existed, and, li so, how it 
could be applied, was much discussed The result ot this discus- 
sion seems to be that it is doubtful 'whether there is any rule on 
the subject (/), but that, if there is, it is only to the eftect that, 
where a piosecution can be, and ought to be instituted, the 
Court itself may, in its discretion, summanh stay the 
action (ttz) the defendant cannot take advantage of the rule 
either bj demurrer (w) oi bv plea (o), oi, indeed, insist upon it 
in any other manner {p ) , for if the maxim, nemo allegans suam 
tvrpitudmem est audiendu<t (q)^ applies at all, it must, it seems, 
always affect the defendant 

Although the law on this point can hardly be said to be com- 
pletely settled, jet it is well established that the lule, if any, 
only obtains in actions against the felon by his immediate 
victim, and does not extend to actions in respect of events con- 
sequent upon the felony, but brought against (r) any person 
other than the felon , nor does it extend to actions by any person 
other than the j)erson on or against whom the felony was com- 
mitted (?) It ne^er applied to misdemeanors (^), and conse- 
quently does not form an> impediment to an action for assault, 
battery, or libel, which might be made the subject of a prosecu- 
tion for misdemeanoi, and Loid Campbell’s Act (?/) expresslv 
pro\ideH that an action ma\ be maintained under that Act, 
although death has been caused under such circumstances as 


cases but see also per Pemn B , in Gibson v Mmet^ 1 Black, H , 669, at 
p 688 per Romilh, M R , m C/iotcne V Bayhs 31 L J Ch 717 at p 761 per 
8ir W 8u)tt, in TJie Hercules 2 Dod 363, at pp 376—376 and cases cited in 
1 Sm L C , 12th ed , pp 322-3 

(l) See particularly per Blackburn, J , in Wells v Abraham, L R 7 Q B 
554, at p 559 et seq 

(m) ^0 per Cockbum, C J , and Blackburn, J , in Wells v Abraham, supra 
per Cave, J , in Roope v D iiigdor, 10 Q B D 432, Smith v Seliiyn, [1914] 
3K B 98 

(n) Boope v D Avtgdor, supra 

(o) Lutterell v Reynell, 1 Mod Rep 282 

ip) See Smith v Seluyn supra 

(g) Ball, Ex parte 10 Ch D 667, at p 672, Midland Ins Co v Smith, 6 
Q B D 561, at p 571 

(r) White v SpetUgue, 13 M AW 603 , Lee v Bayes, 18 C B 699 , Stone 

V Marsh, 6 B AC 651 Marsh v Keaitng, 1 Bmg N C 198 (each of which 
actions was against an mnocent receiver of property obtained by means of a 
felony) , Tyler v Cork C C [1921] 2 I E 8 (action against ratepayers for value 
of goods feloniously taken b> rioters) x 

(s) Ex p Ball, 10 Ch D 667, Appleby v Frankltn, 17 Q B D 93, see 
also Oslom v Gillet* L R 8 Ex 88, and Smith v Selwyn, [1914] 3 K B 98 
atp 104 

(t) The Hercules 2 Dod 363, Ftestngton \ Hutchinson, 15 L T 390 

(tt) The Ratal Accidents Act, 1846 (9 A 10 'Vict c 93) (amended by the Fatal 
Accidents Act, 1864 (27 A 28 Vict e 95) ) 
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statute 


amount m law to felony («) Moreo\er, ‘‘it is clear that the 
liability to an action cannot of itself furnish any answer to an 
indictment for fraud ” (y) 

Hitherto, we ha-ve been considering the maxim, uhi jus ibi 
remediuriiy mainly in relation to common law rights We must 
now ad\ert briefly to its application to lights conferred by 
statute There aie, it has been said (2'), three classes of cases 
in which a statutory liability may be established One is, 
\vhere a liabilit} existing at common law is affirmed by a statute 
which gives a special remedy different from that which exists at 
common la^ there, unless the T^ords of the statute expressly or 
by necessary implication (a) take away the common law remedy, 
either that 01 the statutory remedy may be pursued at election 
The second is, where the statute gives the right to sue merely, 
but pro\ides no particular form of remedy there a person can 
only proceed by action at common law The third is, where a 
liability not existing at common law is created by a statute 
which at the same time gives a particular remedy for enforcing 
it there the remedy provided b} the statute must be followed ^ 
for it IS a rule of law that an action w ill not he for the infringe- 
ment of a right cieated bv a statute, where another specific 
remedy for its infringement is provided by that statute ( 6 ) 
There maj, however, be a fuither remedy b} injunction (c) 
With regard to cases which do not fall within either the first 
or the third of these classes, no general rule can be laid down 
upon the question whether a person who suffers damage from the 
breach of a statutory duh can maintain an action in respect of 
such damage the question must be decided in each case upon 
the language and object of the particular statute {d) It has 
been held, however, that where a statute creates a duty with the 
object of preventing a particular mischief, a person who suffers 
a totally different mischief from a breach of that duty cannot (*) 

(*) 8 1 

{y) Per Ld Denman, G J , in B v Kenrick, 5 Q B 49, at p 66 

(z) Per ’Willes, J, in Wolverhampton Wateruorke Co v Hawkesford, 6 
C B N S 336, at p 366 

(a) Great Northern Ftshtng Go v Edgehill, 11 Q B D 225 

(b) Steiens v Jeacocke, 11 Q B 731, at p 741, Peebles v Oswaldtwisile 
U D C, [1897] IQ B 626, Barraclough 7 Brown, [1897] A C 616, 
Hutchins V London C C , 86 L J K B 1177 , Whittaker v London C C , 
[1916] 2 K B 676 

(c) Cooper v WhttUngham, 15 Ch D 601 

(d) Atkmson v Newcastle Waterworks Co , 2 Ex D 441, at p 448 Saunders 
V Holhorn D B of W , [1895] 1 Q B 64, at p 68, Groves v Ld Wimhorne, 
[1898] 2 Q B 402, at p 416, Woods v WtnskiU, [1913] 2 Ch 303 
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mamtaizi an action therefor (e) , and it has been laid down, with 
regard to statutoiy duties, that for mere nonfeasance no action 
lies except m the case of a duty owed to the plaintiff and 
negligently omitted (/) 

The principles of the common lai;^ are often applied to 
determine whether an action lies against persons who have 
statutory duties to perform Thus, it has been held that, it 
their duties are discretionarj , the} have a qualified privilege, 
which does not exist in the case of purely ministerial duties (g)^ 
and that they are not liable for errors in the exercise of their 
discretion when committed \Mthout malice (h) Moreover, a 
statutory duty may be of such a character that, if such construc- 
tion be permissible, the statute will be constiued as imposing no 
liability where failure to perform it has not arisen from the 
vant of reasonable care (i) 

By way of conclusion to this subject, we ma> refer the reader 
to the Public Authorities Protection Act, 1893 (^), for certain 
privileges enjoyed b} persons yhen sued for any act done in the 
intended execution of a statute, oi of an\ public duty or 
authorit} , or for anv neglect or default in the execution of the 
same 


Quod Remedio destituitur ipsa Re valet si Culpa absit 
[Bac Max , reg 9 ) — That which is without remedy avails 
of itself j if there he no fault in the party seeking to enforce 
It 

There are certain extra-judicial remedies as well for real as 
personal injuries, which are furnished b} the law, where the 
parties are so peculiarly circumstanced as to make it impossible 
to appl} for redress in the usual and ordinary methods “ The 
benignity of the law is such,” obsened Lord Bacon, that, 
when, to presene the principles and grounds of law, it depnves 

(e) Gorrts v Scoti, L E 9 Ex 125, cf Ward v Hobbs, 4 App Gas 13 

(/) See Gibraltar Sanitary Commissioners v Orfila, 16 App Cas 400, at p 411, 
cited by Lopes, L J in Robinson v Workington, [1897] 1 Q B 619, at p 623 

(g) Pickering v James, L E 8 C P 489 

(h) Partridge \ Gen Co of Med Education, 25 Q B D 90 , Tozer v Child, 
7 E A B 377 

(0 Hammond v St Pancras Vestry, L E 9 C P 316 , Bateman \ Poplar 
D B of W ,S7 Ch I) 272, Lambert v Lowestoft Corp , [1901] 1 K B 590, at 
p 594 

(fc) 66 & 67 Vict c 61 


Public 

authorities 


Buie 

explained 
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Doe d Daw2 
V Woodroffe 


a man of hie remedy without his own fault, it will rather put 
him in a better degree and condition than in a tvorse, for if it 
disable him to pursue his action, or to make his claim, some- 
times it will give him the thing itself by operation of law with- 
out any act of his own, sometimes it vill give him a more 
beneficial remedy (1) 

On this pnnciple depended the doctrine of remitter, which, 
before the abolition of real actions, applied where one who had 
the true property, or jvs propnetatis, in lands, but was out of 
possession, and had no light to enter without recovering posses- 
sion by real action, had afterwards the freehold cast upon him 
by some subsequent and, of course, defective title In such case 
he was remitted by operation of lau to his ancient and more 
certain title, and the right of entry which he had gained by a 
bad title was held to be, ipso facto ^ annexed to his own inherent 
good one, so that his defeasible estate was utterly defeated and 
annulled by the instantaneous act of law, without his participa- 
tion or consent (rw) The reason of this was, because he who 
possessed the right would otheiwise ha've been deprued of all 
remedy, for, as he himself was in possession of the freehold, 
there was no person against whom he could bring an action to 
establish his prior nght, and hence the law adjudged him to be 
in by remitter, that is, in the like condition as if he had law- 
fully recovered the land bj suit (n) There could, however, 
according to the abo’ve doctrine, be no remitter where issue 
in tail was barred by the fine of his ancestor, and the freehold 
was afterwards cast upon him, for he could not have recovered 
such estate b^v action, and, therefore, could not be remitted 
to it (o) Neither will the law suppl} a title grounded upon 
matter of record , as if a man be entitled to a wnt of error, and 
the land descend to him, he shall not be in by remitter (p) 
And if land is expressly gnen to any person by Act of Parlia- 
ment, neither he nor his heirs shall be remitted, for he shall 
have no other title than is given by the Act (q) 

In Doe d Daniel v Woodroffe^ which went by writ of error 
before the Exchequer Chamber and House of Lords (r), the law 

(2) Bac Max , reg 9, cited m 8%r Moyle Finch s Case, 6 Bep 62 b, at 68 a 

(m) See Vm Ab , * Eemitter, ’ Sbep Touch , by Preston, 166, n (82), 286 

(n) Finch, Law, 19, 3 B1 Com 20, Litt , s 661 

(o) 8 B1 Com 20 See also Bac Max , vol 4, p 40 

(p) Bac Max , reg 9 ad finem 

(g) Case of Alim Woods, 1 Bep 40 b, at 48 b 

(r) H L Cas 811, 15 M A W 769, 10 M & W 608, (cited in SpotsKood v 
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of remitter was much con«iidered, and several important points 
were decided, which are here stated shortly H W , being 
tenant in tail in possession of certain lands, \\ith the reversion 
to the heirs of her late husband, executed a deed-poll in 1735, 
which operated as a covenant to stand seised to the use of her 
only son, G W , in fee GW afterward, and during his 
mother’s lifetime, suffered a lecovery of the lands to the use of 
himself m fee He died in 1779, without issue, haiing by his 
will devised the land^ in fee to trustees in trust to pay an 
annuity to his nephew, and subject theieto to his gieat-nephew, 

W B , for life, with certain remainders over The trustees 
entered into and held possession until the death of the annuitant 
in 1790, when the^ ga-ve possession to W B , who continued 
in possession of the entirety until his oTvn death in 1824, and 
did various acts showing that he claimed under the vill Upon 
these facts it was decided, 1st, that the base fee cieated by the 
deed-poll, did not, upon H W *s death, become merged in the 
1 eversion in fee in G W , as the estate tail still subsisted as an 
intermediate estate 2ndly, that G W was not remitted to his 
title undei the estate tail, the rec overs suftered by him having 
estopped him 3rdly, that W B , although taking bj the 
Statute of Uses, was capable of beihg i emitted, as the estate 
tail had not been discontinued 4thly, that the acts done by 
W B did not amount to a disclaimer b> him of the estate tail, 
as a partj cannot wane an estate to which he would be remitted, 
where the remittei would enure to the benefit of others as well 
as himself, 5thlv, that the light of entry first accrued on the 
death of G W , in 1779, when there was fiist an available right 
of entry, and, consequently, that the entry by W B in 1790 
was not too late, and, 6thly, that the entry and remitter of 
W B m 1790, did not operate to remit A W (his co-parcener) 
to the other moiety of the estate, the Court observing, with 
leference to this last point, that possession of land by one 
parcener cannot, since the 3 & 4 Will 4, c 27 («), be considered 
as the possession of a co-parcener, and, consequently, that the 
entiy of one cannot have the efect of vesting the possession in 
the other (^) 

The principle embodied m the above maxim likewise applies Retainer 

Barrow, 5 Exeh 110, by Eolfe B , and in CowaH v Mtlboum, L B 3 Ex 230, 
at p 236, and arg in Tarleton v Liddell, 17 Q B 390, at p 406) 

is) The Beal Property Limitation Act, 1888 

(t) la Bee d Daniel v Woodro^e, 15 M A W 769, at pp 792, 798 



152 


FUNDAMENTAL LEGAL PRINCIPLES 


in the case of retainer [u)y that is, where a creditor is made 
executor or administrator to his debtor If a person indebted 
to another makes his creditor his executor, or if such creditor 
obtains letters of administration to his debtor, in these cases 
the law gives him a remedy for his debt, by allowing him to 
retain so much as will pay himself before any other creditor 
whose debts are of equal degree This, be it observed, is a 
remedy by the mere act of law, and grounded upon this reason, 
that the executor cannot, without an evident absurdity, com- 
mence a suit against himself (a) as representative of the deceased 
to recover that which is due to him in his o^n prnate capacity, 
but having the \ihole personal estate in his hands, so much as is 
sufficient to ansver his own demand is, by operation of law, 
applied to that particular purpose (y) and, in this case, the law, 
according to the obser\ation of Lord Bacon above given, lather 
puts him in a better degree and condition that in a worse, because 
it enables him to obtain payment befoie any other creditor of 
equal degree has had time to commence an action An executor 
de son tort is not, however, allowed to retain (z), for that would 
be contrary to another rule of law, which v ill be hereafter con- 
sidered — that a man shall not take ad\antage of his o'wn \vrong 


In Jure non remota Causa sfd pROxiMi spectatur {Bac 
Maa , reg 1 ) — In lau the immediate ^ not the remote, 
cause of any event is regarded 

How paia “ Jt were infinite for the law to consider the causes of causes, 
phrased by 

Lord Bacon and their impulsions one of another, therefore it contenteth 
itself with the immediate cause, and judgeth of acts by that, 


(tt) Bac Max , reg 9 , arg Thomson v Grant, 1 Buss 640 (a) But the 
principle of retainer is by some Wnters referred to the maxim, pottor est cond%tto 
posstdentts See 1 Wins Exors , 11th ed , p 797 (i) , 2 Fonblan Eq 6th ed 
p 406 (m) 

(s) A man oannot be at once actor and reus in a legal proceeding nemo agit 
in setpsum, Jenk Cent 40 See m illustration of this rule, Simpson v Thomp 
8 App Cas 279 , per Best, C J , in Neale v Turton, 4 Bmg 149, at p 161 
^^Ikner v Lowe, 2 Exch 595 (the authority of which case is questioned by 
Willems, J , in Aulton v Atkms, 18 C B 249, at p 268) , Rose v Poulton, 2 
B & Ad 822 

(y)\B B1 Com 18, see Re Rhoades, [1899] 2 Q B 847, Re Broad, 106 L T 
719 \ 

(4 W^t Off Ex 14th ed ,p 833, Curtis v Vernon, 3 T R 687, Vernon v 
S^lack, H , 18, OxerOiam v Clapp, 2 B & Ad 309, at pp 818, 316 
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without looking to any further degree (a) The above maxim, 
thus paraphrased b} Lord Bacon, although of general applica- 
tion (6), 18 , in practice, often cited with reference to that parti- 
cular branch of the law which concerns marine (c) insurance, 
and we shall, therefore, in the first place, illustrate it by briefly 
adverting to some cases connected with that subject 

It IS a well-known rule, that in order to entitle the assured 
to recover upon his policy, the loss must be a direct and not too 
remote a consequence of the peril insured against , and that if the 
proximate cause of the loss sustained be not leducible to some 
one of the perils mentioned m the policy, the underwriter is not 
liable (d) If, for instance, a merchant vessel is taken in to\v b\ 
a ship of \\ar, and thus exposed to a tempestuous sea, the loss 
thence arising is probably attributable to the perils of the sea (c) 
And \\here a ship meets with sea damage, which checks her 
rate of sailing, so that she is taken by an enem^ , fiom whom she 
would otheiwise ha\e escaped, the loss is to be attributed to the 
captuie, not to the sea damage (/) So, the underwriters are 
liable foi a loss arising immediately from a peril of the sea, oi 
from file, but lemotel} from the negligence of the master and 
manners (^), e^en though it is expressh provided bj s 78 (4) ot 
the Mai me Insurance Act, 1906, that the assuier and his agents 


(а) Bac Max , reg 1, cited by Blackburn, J , in Sneesby v L d Y By Co , 
L B 9 Q B 263, at p 267 

(б) As to remote damage and the liability of one who is the cau^a causans, 
see ante, p 140 bee per Ld Mansfield m Wadham v Marlow, 1 H Bla 439, n 

(c) In Marsden v Ctty d Co Ass Co , L B 1 C P 232, the same prmciple 
was applied to an insurance on plate glass in a shop front , in Everett \ London 
Ass , 19 C B N S 126, it was applied to an insurance against fire, the damage 
having been directly caused by an explosion of gunpowder , in FtUon v Acc Death 
Ins Co , 17 Id 122, to an insurance against death by accident For a striking 
illustration of the pnnciple, see Wtnspear v Accidental Ins Co , 6 Q B D 42 
Other cases which illustrate the principle are Stanley y W Ins Co , L B 3 
Ex 71 , Mardorf v Accident Ins Co , [1903] IK B 684 , and In re Ethermgton 
V Lancs d Yorks Acc Ins Co , [1^] 1 K B 691 

(d) Taybr v Dunbar, L E 4 P C 206 , Pmk v Fleming, 25 Q B D 396 
(distinguished m Schloss Bros \ Stevens, [1906] 2KB 665) The common law 
rule IB thus expressed in the Marine Insurance Act, 1906 (6 £dw 7, c 41), s 56 — 

The insurei is liable for any loss proximately caused by a peril insured against, 
but he IS not liable for any loss which is not proximately caused b\ a peril 
insured against 

(e) Hagedorn \ Whitmore, 1 Stark 167 See Gnll \ Oen Iron Screw 
Colliery Co , L E 3 C P 476 

(/) Judgm in Ltvte v Janson, 12 East, 648, at p 058 citing Green \ ElmsUe, 
Peake, N P 212 , Hahn v Corbett, 2 Bing 206 

{g) Walker v Maitland, 6 B & Aid 171 , Busk y RE ACo,2BA Aid 
73, per Bayley, J , in Bishop v Pentland, 7 B & C 219, at p 223, Phillips v 
Naime, 4 C B 343, at pp 350—361 , Tnnder y Thames and Mersey Mar Ins 
Co , [1896] 1KB 1141 See also Hodgson v Malcolm, 2 X B 386 


Marine 
insurance 
Perils of 
sea, Ac 
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must take all reasonable measures to prevent or minimise loss (h ) , 
and vbere a ship insured against penis of the sea was injured 
by the negligent loading of her cargo by natives on the coast of 
Africa^ and, being pronounced unseaworth^, was run ashore in 
order to prevent her from sinking and to save the cargo, the 
Court held, that the rule causa inoxiTm non remota ^pectatur 
must be applied, and that the immediate cause of loss, \iz , the 
stranding, \^as a peril of the sea (i) 

The maxim under consideration vas discussed in Dudgeon 
V Pemhrole (k) There a ship insured iindei a time policy 
(which does not create an implied warranty of the seaworthiness 
of the ship at the inception of the iisk) was lost under circum- 
stances which showed that the vessel was unseaworth\ — but not 
to the knowledge of the assurer (/)— at the time of the loss, and 
would not have been lost but for hei unseaworthiness, but the 
immediate cause of her destruc tion was the violent action of the 
winds and waves operating from without on the hull It was 
contended by the underwriters that this did not amount to a 
loss by penis of the sea within the meaning of the policy, but the 
House of Lords held that it did, on the ground that a long course 
of decisions had established that (ama ptojutm et non remota 
spectatur is the maxim by which these contracts of insuiance are 
to be construed, and that anv loss caused immediately by penis 
of the sea is within the policy, though it would not ha\e occurred 
but for the (omurrent action of some other cause which is not 
within it 

Where a ship, being delayed b^ penis of the sea from 
pursuing her 'vo;^age, was obliged to put into port to repair, and, 
in order to defray the expenses of such repairs, the master having 
no other means of raising money, sold part of the goods, and 
applied the proceeds in payment of these expenses, the Court 
held that the underwriter was not answerable for this loss, for 
the damage was to be considered according to the above rule, 
as not arising immediately from, although in a remote sense it 

(/i) Per Atkin, L J , m Gaunt v Bnt and For In^ Co , [1920] 1 E B 908, 
at p 917 , see also per Ld Sumner m the same case, [1921] 2 A G 41, at p 65 

(i) Redman v Wilson, 14 M A 476 As to what has been held to be a 
peril of the sea, see also Laune v Douglas, 15 Id 746, and Corcoran v Gurney, 
IE A B 456 

{k) '2 App Gas 284 See Retscher y Boruick, [1894] 2 Q B 548, Thomas v 
Tyne and Wear Steamship Freight Insurance Assoc , [1917] IE B 988, Lep 
land Shippmg Co v Norietch Union Fire Insurance Soe , [1918] A C 350 

(/) See the Marine Insurance Act, 1906, s 89, enb s 5 
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mi^ht be said to baTe been brought about by, a peril of the 
sea (m) 

A policy of insurance on bags of cofEee on a voyage from Bio 
to New Orleans and thence to New York, contained the follow- 
ing exception “Warranted free from capture, seizure, and 
detention, and all the consequences thereof, or of any attempt 
thereat, and free from all consequences of hostilities ” The 
ship, whilst on her voyage, ran ashore and was eventually lost 
south of Cape Hatteias It appeared that at Cape Hatteras 
until the secession of the Southern States of Amenca, a light 
had always been maintained, and that the light had for hostile 
purposes been extinguished by the Confederates whilst in posses- 
sion of the adjacent country If the light had been maintained 
the ship might ha\e been saved Whilst she \^as ashore, part of 
the coffee ^as sa\ed by certain officers acting on behalf of the 
Federal Government, and a further pait might in like manner 
have been got ashore but for the interference of the Confederate 
troops, in consequence of which the residue of the cargo was 
wholly lost The question arose — had the goods, or any part of 
them, been lost by perils of the sea, or by perils from which they 
were by the policy wai ranted free^ The Court held that the 
insurers yere liable as for a paitial loss in respect of the coffee 
which remained on board incapable of being saved, the proxi- 
mate cause of the loss being a peril of the sea — but that as to 
so much of the coffee as yas got ashore, and as to so much as 
would ha\e been saved but for the interference of the troops, this 
was a loss b} a consequence of hostilities, in respect of which the 
insurers were not liable (w) 

The pieceding cases, conjomtl} with those below cited, in 
which the maxim before us has, under different states of facts, 
been applied (o), sufficiently establish the general proposition, 
that, in order to recover for a loss on a maritime policy, the loss 
must have been directly occasioned by some peril insured 


(m) Povoell V Gudgeon 6 M A B 431, it p 436 , Sarquy v Hobson, 4 Bing 
131, compare Gregson v Gilbert, cited Park, Mar Inaur , 8th ed 138 

(n) lontdes v Universal Mar Ins Co ,liC B N 8 269 (cited by Willee, J , 
in Marsdenv City d County 4s8 Co ,L £ 1C P 232, at p 240 distingaiBhsd 
m Brit and For S S Co v B , [1918] 2 K £ 879) See also Sully v Duranty, 
3 H AC 270, Cory v Burr, 8 App Cae 393 Dent v Smith, L £ 4 Q B 414, 
18 important in reference to the subject supra 

(o) Naylor v Palmer, 8 Exch 799 (affirmed m error, 10 Eich 382), where the 
loss resulted from the piratical act of emigrant passengers, M'Sictney v Royal 
Bxeh Ass Co , 14 Q B 634, 646, which is observed upon by Cockbum, C J , in 
Chops V Reynolds, 5 C £ N S 642, at pp 661, 662 
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against (p) It is not enough that the loss has happened 
indirectly through a peril insured against, the loss must be 
occasioned by a peril insured against acting immediately on the 
thing insured A policy in the ordinary form insured a cargo 
against capture and restraint of princes, the captain, the ship 
being under convoy, was told that if he entered the port of his 
destination the vessel would be lost by confiscation, and was 
ordered by the commander of the convoy to proceed to another 
port , which he did, and there sold the cargo for a nominal sum 
The underwriters on the above principle were held not liable (q) 
Again, it may, in general, be said, that everything v^hich 
happens to a ship in the course of her voyage, by the immediate 
act of God, without the intervention of human agency, is a peril 
of the sea (r) , for instance, if the ship insured is driven against 
another by stress of weather, the injury which she thus sustains 
IS admitted to be direct, and the insurers are liable for it, but 
if the collision causes the ship injured to do some damage to the 
other vessel, both vessels being in fault, a positive rule of the 
Court of Admiralty (s) requires that the damage done to both 
ships be added together, and that the combined amount be equally 
divided between the owners of the two , and, in such a case, if 
the ship insured has done more damage than she has received, 
and is consequently obliged to pay the balance, this loss can 
neither be considered a necessary nor a proximate effect of the 
penis of the sea It grows out of a provision of the law of 
nations, and cannot be charged upon the underwriters (f) 

The maxim before us, however, is not to be applied in the 
class of cases above noticed, if it would contravene the manifest 
intention of the parties and the fundamental rule of insurance 
law that the assurers are not liable for a loss occasioned by the 
wrongful act of the assured (w) ‘ It is a maxim,’’ says Lord 

Campbell (a*), “ of our insurance law and of the insurance law of 
all commercial nations that the assured cannot seek an indemnity 

ip) See also per Ld Alvanley in Hadktnson v Robinson, 3 B & P 388, at 
p 892 , Phtlhps V Natrne, 4 C B 343 

(g) Hadktnson v Robinson, SB A P 388 , see also HaJhead v Young, 6 E A 
B 312 (r) Park, Mar Insur 8th ed 136 

(j) Now observed in all the Divisions 

(t) De Vaux v Salvador, 4 A A E 420, at p 431, the decision m which case 
is agreed to by Mr Phillips m his Work on Insurance, Vol 2, § 1416 See per 
Ld Campbell m Dowell v Gen S Nai Co , 5 E A B 195, at p 206 , per Sir W 
Scott m The Woodrop Stms, 2 Dod 83, at p 85 , per Ld Selborne, in Stoomvaart 
dc V P d 0 8 Nav Co , 7 App Gas 795, at p 800 

(u) Thompson v Hopper, 6 E A B 937, at pp 948—949 see the Marine 

Insurance Act, 1006, s 55 (2) (x) Thompson v Hopper, 6 E A B 937 
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for a loss produced by bis own wrongful act The plaintiffs said 
truly that the perils of the seas must still be considered the 
proximate cause of the loss, but so it would have been if the ship 
had been scuttled or sunk by being wilfully run on a rock 
The misconduct of the assured need not, in order to exempt the 
insurers from liability, be the direct and proximate cause, the 
causa causanSf of the loss, if his misconduct is the efficient 
cause of the loss, the assured will be disentitled to reco\ei 
This rule is now expressed in the Marine Insurance Act, 1906, 
s 55 (2), which declares that “ the insurer is not liable for an> 
loss attributable to the wilful misconduct of the assured it 
precludes an innocent mortgagee of the ship from lecovering 
from insurers foi los<? attributable to the wilful misconduct of 
the owner (y) 

But this rule does not apply to the merely negligent act of 
the assured oi his sei wants [z) If ballast is thrown overboard 
b} the negligent and improper, through not barratrous, act of 
the master and crew, whereby the ship becomes unseaworth\ 
and IS lost by penis of the sea, which otherwise she would ha\e 
overcome, the underwriters will be liable [a) And where a 
loss arises through the negligence of the captain in not having 
a pilot on board at any intermediate stage of the voyage or on 
entering the port of destination (except where required by the 
positive piovisions of an Act of Parliament), the underwriters 
will not be discharged from their liability, if such loss be 
proximatelj caused bv the perils insured against, and the master 
and crew were originally competent (6) 

The question whether a loss is caused by one of the excepted 
perils in a bill of lading is governed by the same principle, with 
this modification, that if the goods are not earned with reason- 
able care, and are lost by an excepted peril, such as a peril of the 
sea, the shipowner is responsible (although the excepted penl is 
the proximate cause of the loss) if the loss would not have 
occurred but for his negligence or the negligence of his servants 
or agents (c) This rule, however, does not result from anv 

(y) Graham J S Shtppmg Co v Merchants' Mar Ins Co (H L ), 69 L J 
Newspaper, 18 

(«) Trtnder, Anderson d Co v Thames, do , Ins Co , [1898] 2 Q B 114 
Marine Insurance Act, 1906, s 55 (2) See also p 154, ante 

(a) Sadler v Dtxon, 8 M & W 896, cited m Wilton v R Atlantic Mail S Co 
10 G B N S 468, at p 465 

(b) Arnould’s Marine Ins , 5th ed 646 

(c) Such as negligence in stowage of cargo See The Oquendo, 38 L T 161, 
The Catherine Chalmers, 32 L T 847 


Exceptions 
m bills of 
lading 
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departure from the general principle laid down in the maxim 
catLsa jyroxvma non remota spectatur, but is rested on the ground 
that, upon the true construction of a bill of lading in the 
ordinary form, the shipottner is excused from liability for such 
loss onl^ as is caused by an excepted peril utithoiit negligence on 
his part or on that of his servants or agents — or, to put it in 
another ^ay, that he cannot take advantage of the exceptions 
unless all reasonable care to a\oid their consequences has been 
taken by him and his servants or agents (d) 

The maxim undei consideration is also applied to actions 
founded on negligence The plaintiff must generally pio\e 
that the defendant's negligence ^as the proximate and not 
merely a i emote cause of the damage (e) It is not, however, 
applied quite so stricth as in actions on policies of insurance, 
and it IS perhaps more correct to say that the plaintiff must make 
out that the damage is the natural and probable lesult of the 
defendant’s negligence (/) The distinction is most noticeable 
in cases tv here the act of a stiangei has inter\ened between the 
negligeme of the defendant and the event causing the damage 
In such cases, even though the act of the stranger is the 
proximate cause, the plaintiff recoveis if he makes out that the 
defendant’s negligence was “an effects e cause” of the 
damage (^) 

When the contributor\ negligence of the plaintiff is relied 
on as a defence, it is not enough for the defendant to show that 
the plaintiff’s negligence only remotelv caused the damage (h) 
As Lord Selborne said “Great injustice might be done if in 
applying the doctrine of contributory negligence to a case of 
this sort, the maxim causa pTOxima, non remota, spectatur were 
lost sight of ” {%) 

The maxim as to remoteness has an important application 


(d) See Thame and Mersey Ins Co v Hamilton, 12 App Cas 484, The 
Xantho, Id 503, Hamilton, Fraser d Co y Pandorf, Id 618, and Stordet v 
Hall, 4 Bing 607 

(e) Hadwell v Rtghton, [1907] 2 K B 348 

(f) Sharp V Powell, L B 7 C P 253 , Harris \ Mobbs, 8 Ex D 268 , 
Bathp of Romney v Trinity House, L B 6 Ex 204 , L B 7 Ex 247 

ig) Clark v Chambers, 3 Q B D 827 , Halestrap v Oregory, [1895] 1 Q B 
661 , Engelhart v Farrant, [1897] IQ B 240 , and compare McDowell \ G W 
Ry Co , [1903] 2 E B 881 , Burrows v March Gas Co , L B 7 Ex %, De La 
Bere v Pearson, Ltd , [1908] 1 E B 280 

'' (fc) Radley v L <t N W Ry Co, 1 App Cas 764, and cases there discnssed , 
H^lprman Lines v Grayson, [1919] 2 E B 614 

Spaight V Tedeastle, 6 App Gas 217, at p 219 
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m connection with the measure of damages (y) the question 
which in practice most frequently^ presents itself being whether 
a particular item of damage is properly referable to the cause 
of action alleged and pioved The general rule for our 
guidance upon this subject wheie the action is founded on 
contract or in tort has already been adverted to (1) Upon the 
question of lemoteness of damage there is no difterente in 
principle between actions on contiact and those in tort (/) 

The piinciple upon vhich special damage is sometimei> 
recoverable for the breach' of a ( ontract is that enunciated in the 
second branch of the well-known rule, with regard to the 
measure of damages, laid down in Hadley v Baxendale (m) 
That lule is as follows — ‘‘Where two paities ha^e made a 
contract which one of them has broken, the damages which the 
other pait} ought to recene in respect of such breach should be 
such as may tairlj and reasonably be considered either (1) arising 
naturally, ? e , according to the usual course of things, from 
such bleach of contiact itself, or (2) such as may leasonably be 
supposed to have been in the contemplation of both paities, at 
the time thej made the contract, as the probable result of the 
breach of it If the special circumstances under which the 
contiact was actually made weie fommunicated b> the plaintiffs 
to the defendants, and thus known to both paities, the damage? 
lesulting horn the bleach, which they would reasonably con- 
template, would be the amount of injuiy which would ordinarily 
follow from a breach of contract under these special circum- 
stances so known and communicated Un the other hand, if 
these special circumstances were wholly unknown to the paity 
breaking the contract, he, at the most, could only be supposed to 
have had in his contemplation the amount of injur\ which 
would arise generally, and in the great multitude of cases not 


(;) ith respect to damages m general, it has been said that tbev are of three 
kinds Ist, nominal damages, which occur in oases where the judge is bound to 
tell the jury only to give such , as, for instance, where the seller bnngs an action 
Cor the non acceptance of goods, the price of which has risen since the contract 
was made, 2ndly, general damages, which are such as the jury may give when 
the judge cannot point out any measure by which they are to be assess^ except the 
opinion and judgment ol a reasonable man, Srdlv, special damages, which are 
given in respect of any consequences reasonably or probabty arising from the 
breach complained of , per Martin, B , m Prehn y Royal Bank of Liverpool, L R 
5 Ex 99, at p 100 See per Lord Halsbury m The Medtana, [1900] A C 113, at 
pp 11B--118 

(k) Supra, p 143 

H) Par Brett, M B , m The Vottmgr Htll, 9 P D 105, at p 114 
(m) 9 Exch ^1, at p 855 
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affected by any special circumstances, from such a breach of 
contract Foi, had the special circumstances been known, the 
parties might ha\e specially pro\ided for the breach of contract 
by special terms as to the damages in that case, and of this 
advantage it would be \6ry unjust to deprive them 

With regard to the second branch of the above rule, 
Fry, L J , observed in Hamjnond v Bussey (?i) that there were 
f oui questions to be answered in order to see w hether the special 
damages claimed weie recoverable under it (1) What are the 
damages which actuallj resulted from the breach of contract^ 
(2) Was the breach of contract made under any special circum- 
stances, and, if so, what were thev? (3) What at the time of 
making the contract was the common knowledge of both parties^ 
and (4) What ma\ the Court reasonably suppose to have been 
in the contemplation of the parties as the probable result of a 
bleach of the contract, assuming the parties to have applied 
their minds to the contmgencj of there being such a breach ? 

The maxim, m jure non remota causa ^ed prorim/i speitatur, 
does not apply to any transaction originally founded in fraud 
or covin, for the law will look to the coirupt beginning, and 
consider it as one entire act, according to the piinciple, dolus 
cirouita non purgatur (o) — fraud is not purged b} circuity (;?), 
but this principle must be taken with a qualification in cases 
where the term dolus is used to signifv deceit In actions of 
deceit, in order to make the defendant liable, some connection 
must be shown between the party deceiving and the party 
deceived, as that the deception was practised by the defendant 
upon the plaintiff, or upon a third person with the knowledge 
or intent that it would or should be acted upon bv the plain- 

tiff (?) 

Neither does the above maxim, according to Lord Bacon, 
ordinarily hold in criminal cases, because in them the inten- 


(n) 20 Q B D 79, at p 100 See Agws v G W Colliery Co , [1899] 1 
Q B 413 

(o) ‘ Dolus here means any wrongful act tending to the damage of another * 
(per Lord Campbell, C J , in Thompson v Hopper, 6 E & B 937, at p 948) 

There can be no dolus without a breach of the law ” (per Willes, J , in Jeffnes 
V Alexander, 8 H L Cas 594, at p 637, and m Thompson v Hopper, E B A 
E 1038, at p 1047) , eee also per Bramwell, B , Id at p 1045 per Williams J , 
Id , at p 1064 , Trmder, Anderson A Co y Thames Ac Ins Co , [1898] 2 Q B 
114, at p 127 , Fitzjohn v Mackinder, 9 C B N S 605, 614 

(p) Bac Max , reg 1, Noy, Max , 9th ed , p 12, Tomlm’s Law Diet , tit 
‘ Fraud ’ 

( 9 ) See Peek v Gurney, L B 6 H L 377 , Barry v Croskey, 2 J A H 1, at 
pp 17, 18, 23 , Andrews v Mockford, [1896] 1 Q B 372 



FUNDAMENTAL LEGAL PRINCIPLES 


161 


tion IS matter of substance, and, therefore, the first motive, as 
showing the intention, must be principally regarded (r) As, if 
A , of malice prepense, discharge a pistol at B , and miss him, 
whereupon he throws down his pistol and flies, and B pursues 
A to kill him, on T^hich he turns and kills B with a dagger 
in this case, if the law considered the immediate cause of deaths 
A would be justified as having acted in his own defence, but 
looking back, as the law does, to the i emote cause, the oftence 
will amount to inurdei, because committed in pursuance and 
execution of the fust murdeious intent (a) 

Xe-vertheless, an indictment will sometimes fail to be sustain- 
able on the ground of remoteness (t) For instance, if tiustees 
of a road neglect to repair it in pursuance of their statutory 
powers, and one passing along the road is accidentally killed b} 
reason of the omission to repair, the tiustees are not indictable 
for manslaughter, for “ not only must the neglect, to make the 
pait> guilty of it liable to the charge of felon\, be personal, 
but the death must be the immediate lesiilt of that personal 
neglect ” (w) It seems, however, that it is no defence to an 
indictment for nianslaughtei that the deceased was guilty of 
negligence and so contiibuted to his own death, if the death of 
the deceased is shown to ha^e lieen caused in pait b^ the neg- 
ligence of the piibonei (i) 


Actis Dei Nemini F\cit Injiriam (2 Bla Com 122)— 

The lau holds no man )esiJonsible for the act of God 

Duties aie either imposed by law or undertaken by contract, General rule 
and the oidinary lule of law is that when the law (leates a duty, 

(r) Bac Max , vol iv , p 17 

(«) Bac Max reg 1 

(f) See B v Bennett, Bell, C C 1, where hreworks kept by the prisoner in 
contravention of the statute 9 & 10 Will 3, c 7, s 1 (now replaced by the 
Explosives Act 1875, and the regulations made thereunder), either accidentally or 
through negligeiiLe of his servants exploded, and, eettmg fire to a neighbourmg 
house, caused a person’s death Held, that the illegal act m keepmg the fireworks 
was too remotely connected with the death to support an indictment for man 
slaughter See also R v Gardner, Dears & B G G 40 (with which compare 
jR V Marttn, L R 1 C C 66), and B v Clerk of Aestze of Oxford Ctrcutt, 

[1897] 1 Q B 370 

(tt) Per Lord Campbell, C J , in R v Pocock, 17 Q B 34, at p 39 See also 
R V Hughes Dearsl A B 248 

(t) jB V StLindall, 2 C & K 230, J? v Jones, 11 Cox, 644, B v Kew, 12 
Cox, 356 
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and the part} is disabled from performing it "without any 
default of his OT^n by the act of God, the law excuses him, but 
when a party b} his own contract imposes a duty upon himself 
he IS bound to make it good, notwithstanding an} accident by 
inevitable necessity (f) 

The act of God, which is the antithesis of the act of man, 
generally means an inevitable accident due directly and 
exclusnely to natuial causes without human mter-vention, and 
an accident so due is considered to be ine\itable if it be such 
that it would be unreasonable, under all the circumstances of 
the case, to expect a person to foresee and prevent it, oi to resist 
or avert its consequences (y) The phrase is often used of the 
distincti\e forces of nature, such as storms and floods, and is 
applicable to these, though they be not unique, if the} be extra- 
ordinary and such as could not reasonably be anticipated {z) 
It IS also used of such an event as a person’s death or his 
incapacitv to act thiough illness 

Where the ownei of land fronting the sea is under a prescrip- 
tive liability (a) to maintain a wall against its incursion, the 
doctrine that the act of God excuses usually applies to, and 
limits, the liabilitv so that if he has kept the wall in lepair 
sufficient to lesist ordinaiy stoims, but the wall be overthrown 
without his default by an extraordinarv tempest, the bin den of 
repair falls, not exclusnely upon him, but upon all the land- 
owners of the le^el (6) As the liabilitv is prescripti-v e, its 
extent depends upon the usage pio\ed, and the eMdenre may 
establish that a landowner is liable to repair damage done b} an 
extraordinary tempest (c) but in the absence of proof of this 
more extensive liability, the liability is limited to the main- 
tenance of the wall in a state to resist ordinary seas (d) The 
burden of repairing damage done to the wall by extraordinarv 
seas, nevertheless, falls upon the landowner if the wall was not 


(x) Paradtne v Jane, A1 26 (followed in Redmond v Damton, [1920] 2 
K B 256) Ntchols ^ Marshnd, 2 £x D 1, at p 4, eee also Greenock Corp 

V Cdedonian Ry , [1917] A C 666 

iy) Nugent v Smith, 1C P D 423 , Forward v Pittard, 1 T R 27, at p 38 
See also 14 Q B D 674 

{z) Nitro phoip Co \ L d St Katharine Docks Co , 9 Ch D 503, at p 616 , 
see Brabant v King, [1896] A C 632 

(а) There is no liability at common law to maintain a sea wall for the benefit 
of neighbours , Hudson v Tabor, 2 Q B D 290 

(б) Keighley's Case, 10 Rep 139 a, R \ Somerset Commrs , 8 T R 312, R 

V Fobbing Commrs , 11 App Cas 449 
(o) R V Leigh, 10 A & £ 398 
{i) R Y Fobbing Commrs , supra 



FUNDAMENTAL LEGAL PRINCIPLES 


163 


in proper repair and tlie want of repair occasioned the 
damage (e) 

The benefit of the excuse that damage was due to the act of Immaterial 
God is, it seems, not lost by reason of a default which does not 
contribute to the damage The owners of a dock connected by an 
artificial channel with a tidal river neglected to build their rivei 
wall to the requisite height, and an extraoidmai} tide flooded 
the dock, and the floods escaped and damaged neighbouring 
premises It was suggested by the dock-owners that even if they 
had fulfilled their dut\, pait of the damage would, nevertheless, 
have been done, and must ha\e been treated as due entiiely to 
the act of God It was held that the dock-owners were not 
answerable foi that pait of the damage, if capable ot being 
seveied from the part to which their bieach of duh con- 
tributed (/J 

The extent of a lidbilit\ imposed bj statute is alwavs a statutory 
question of constiuction Where a statute imposed upon the 
owner ot anj \ essel damaging a piei liability foi the damage, and 
it appeared that the aim of the statute was not to create a new 
liabilit} , but to fix the owner with the common law liabilitv not- 
withstanding that his vessel might be in charge of jieisons foi 
whose conduct he would not be answerable at common law, it was 
held that an owner was not liable for damage occasioned by the 
act of God A Molent stoim compelled the ciew to abandon the 
\ essel and drove the abandoned \ essel against the pier (9') 

The maxim under consideiation is illustrated In the case of a Aitificial 
pel son who foi his pm ate pui poses constructs an aitificial lake 
upon his land B\ so doing he incurs the dut\ to pre'vent an 
escape of the waters to his neighbour’s damage This duty, 
howevei, does not extend to an escape due, without default, to 
the act of God, such, for instance, as an extiaordinary rainfall, 
which (ould not reasonably ha\e been anticipated, and which 
bursts the banks of the lake, though made and maintained with 
all reasonable care (h) 

Similarly, if a man make a fire in his house or field, he must 
see it does no harm or answei the damage if it does, but he 
IS excused if the fire be spread bj the act of God, as by a 

(«) R V Essex Commrs IB & C 477 

(/) Nttro pfco«pJi Co V L rf S# Katharme Docks Co , 9 Ch D 603 

(9) Rtver Wear Commrs \ Adamson, 2 App Gas 743 

{h) Nichols V Marsland 2 Ex D 1 , but see Greenock Corp v Cal By Co , 

[1917] A C 666 
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sudden irresistible storm (i) At the common \d^ there was 
a piesumption of negligence against a man upon whose piemises 
a hre originated {]) By the Fires Prevention (Metropolis) Act, 
1774 (14 Geo 3, c 78), s 86 (A), no action lies, except upon a 
contract between landlord and tenant, against a person upon 
whose preinises a fire accidentallj begins for anj damage done 
thereby This pi o vision does not extend to fires kindled inten- 
tionally or lesultmg from negligence (/), but it probablv lebuts 
the common lav presumption It does not, however, protect a 
person on whose piemises a fire occurs from liability for the 
value of another’s goods which aie destroyed by the fire, if 
they are on the piemises as the lesult of a breach, by the 
occupier of the piemises, of a contract betveen him and the 
ovner of the goods (m) 

The burning of a house by negligence is waste (n), but 
it IS not waste, or the waste is excusable, if the house be 
buint by lighning or prostrated by tempest without the 
tenant’s default (o) N’otwithst^nding the decision in Darner v 
Dames (p), it may peihaps be doubted whether a tenant for 
jears of a house who has not contracted to do any repairs is 
under obligation to rebuild the house if o^erth^own without his 
default b} an extraordinary tempest 

The liability of a tenant for }eais, howe\er, is generally 
fixed by an express contract A general co’senant bj the tenant 
to keep the premises in repair obliges him to lepair damage 
done by accidental fire oi by lightning, tempest oi other 
unavoidable contingency (g-), and therefore special prcMsions 
regarding such contingencies are often introduced into leases 

( l ) Tuheml v Stamp, 1 Salk 13, see Black \ Christchurch Co , [18P4] 
A G 48 

(j) Per Ld Tenterdeji m Becquet v MacCarthy, 2 B & Ad 961, at p %8, 
see 1 Roll Abr 1, and per Ld Denman in Filhter v Phtppard, 11 Q B 347, at 
p 354 

(k) It has been held that the section is of general application throughout 

England {Richards v Easto, 16 M & W 244, Ftlbter v Phtppard, 11 Q B 
347), but see Westminster Fire Office v Glasgow Soc , 13 App Gas 699, as to 
g 83 (1) Filhter v Phippard, supra 

(m) Shaw v Symmons, [1917] 1 K B 799 

(n) Go Litt 53 b As to bummg by accident, see 14 Geo 8, c 78, s 86« 
supra , Nugent v Cuthhert, Sugd Law of Pr , 475, 479 , White v M Cann, 1 
Ir L R (N 8 ) 206 

(o) 2 Boll Abr 820, Bac Abr , ‘ Waste ’(E), see Paradtne v Jane, A1 26, 

at p 27, Rook v Worth, 1 Yes 4^, at p 462, Smmons v Norton, 7 Bing 640, 
at pp 647, 648 (p) 38 Gb D 4^ , see Re Cartwright, 41 Ch D 632 

iq) Chesterfield v Bolton, 2 Gom 627, Bulbck v Dommitt, 6 T B 650, 
Pym V Blackhum, 3 Yes Jr 34, Clark v Glasgow Co , 1 Macq 668, see Yates 
V Dunster, 11 Ezch 16 
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for the tenant’s protection (r) In the absence of a special 
contract, the rule is that the landlord is not bound to repair (s ) , 
nor IS he bound, m the event of a fire against which he is 
insured, to expend money he may ha^e received from the 
insurance office in reinstating the premises (t) 

The destruction of demised buildings b^ file or by the 
act of God does not absohe the lessee from liability to paj 
rent, notwithstanding that neither he nor the lessoi be bound 
to restore them (w), and the rent continues to lie payable, unless 
there was an express stipulation to the contrary [v) In Izon 

Y Gorton (u), vheie the uppei floois of a warehouse were 
let to a tenant from jear to yeai, it w^as held that the tenancy 
and the liabilit> to lent continued, although the premises were 
destioyed by accidental file and were wholly untenantable until 
rebuilt, and that the entrj of the landlord for the purpose of 
lebuilding them was not an eviction To deteiinine his liabilit\ 
in such a case a tenant from year to yeai should give a propel 
notice to quit 

It has been said, indeed, that a tenant foi ^eais maj Eviction by 
ha\e the lent apportioned if, without his default, he be evicted 
from pait of the demised land by the act of (lod, as by an 
irruption of the sea whereby the land becomes a jiermanent 
pait of the open sea But an ni\dsion of waters o\ei which the 
tenant will ha’ve exclusive rights is not an eviction, nor is the 
destruction b> file of all that stands upon the lands for the 
subsequent use of the lands is not thereby entirely lost (r) 

With legard to contiacts, the general lule is that a person Absolute 
who contracts absoluteh to do a thing not iiatuially impossible 
is not excused foi non-perfoimance because of being prevented 
by the act of God (y) Thus, where a contractor built a bridge 
across a iiver under an agreement which bound him to keep 

(r) See Saner v Bilton, 7 Ch D 815 MancheHer Warehouse Co v Carr, 5 
0 P D 507 

(s) Gott \ Gandy, 2 E & B 845 Bayne v Walker, 3 Dow, 233 

(t) Leeds v Cheetham, 1 8im 146 Lojft v Dennis 1 E A E 474 

(it) Paradtne v Jane, A1 26, Monk v Cooper, 2 btr 762, Belfour v Weston, 

IT E 310, Hare v Groves, 3 Anst 687, Baker v Holtzajfel, 4 Tiunt 46, 

Marshall v Schofield, 62 L J Q B 68 

(v) See Bennett v Ireland, E B A E 326 

(to)5Bmg N C 501 , see Surp/tee V Famsuorth, S Scott, m K 307 (followed 
in Hart v Rogers, [1916] 1KB 646, at p 651) , Packer v Gtbbtns, 1 Q B 
421, Upton V Townend, 17 C B 30 

(a;) 1 Boll Abr 236, Bac Abr ‘Bent” (^ 2) 

(y) Judm m Lloyd v Gutbert, L R 1 Q B 116, at p 121 (citing Paradtne 

V Jane, A1 26) 
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it in repair during a fixed term, and during that term the 
bridge was destroyed by an extraordinary flood, it was held 
that he was liable to rebuild it [z) It is sometimes said that 
the act of God excuses the breach of contract, but this is 
inaccurate, and what is really meant is that it is not within 
the contract that non-performance, if due to the act of God, 
should be treated as a breach (a) For instance, when it is 
said that ‘'if a lessee covenants to lea\e a wood in as good 
a plight as the wood was at the time of the lease, and afterwards 
the trees are blown down by tempest, he is discharged of his 
covenant ’’ (6), what is meant is that the covenant was intended 
to relate only to the lessee’s own acts, and not to an event bejond 
his control and producing eftects not in his power to remedy {a) 
Contracts, then, are not always to be construed as absolute, 
and, as a general iiile, where the parties must have contemplated 
the continuing existence of a specific thing as the foundation 
of their contract, and there is no warranty that the thing wnll 
continue to exist, a condition ought to be implied that impossi- 
bility arising from the accidental destruction of the thing shall 
excuse performance (c) Thus, wheie a contractor agreed to fit 
up a building with machinery, and during the progress of the 
work the building was accidentally destioyed by fire, it was 
held that he was excused from proceeding with the contract {d) 
The Sale of Goods Act, 1893, recognises this rule by providing 
that where theie is an agreement to sell specific goods, and 
subsequently the goods, without any fault of the seller or bu\er, 
perish befoie the risk passes to the buyer, the agieement is 
thereby a\oided (c) And where the Crown requisitioned goods 
which had been sold, but before the property in them had 
passed to the buyer, it was held that the seller was excused from 
performance of the contract (/) 

Upon the same principle, where it ought to be inferred that 
the happening of some future event was contemplated as the 

(z) Brecknock Co v Prttchard, 6 T R 760 

(a) Batly v De Cresptgny, L R 4 Q B 180, at p 185 

(b) Shelley's Case, 1 Rep 98 b at 98 a 

(c) Judgm in Taylor v Caldwell, 8 B ft S 826, at pp 683, 834 , see Ntckoll 
and Knight v Ashton, [1901] 2 K B 126, and hewman, In re, [1916] 2 Ch 309, 
at p 820 

(d) Appleby v Myers, L R 2 C P 661 , see Turner v Goldsmith, [1891] 1 
g B 544 

(e) 66 ft 67 Vict c 71, s 7 , see HoweU v Coupland, 1 Q B D 258 (with 
which compare Leheaupm v Cnipin, [1920] 2KB 714), Elphick v Barnes, 
5 G P D 321, Chapman v Withers, 20 Q B D 824 

(fi Be Shipton and Harrison s Arbn , [1915] 3 K B 676 
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sole foundation of a contract, the contract is dissolved if, without 
the fault of either party, that e\ent does not happen This 
principle vas applied in several cases arising out of the post- 
ponement of King Edward's coionation Thus, where a flat 
was taken in Pall Mall for certain days with the sole object 6f 
viewing the coronation procession, it was held that the contract 
was dissolved when it was announced that the procession would 
not take place (^), but, inasmuch as the agreement had provided 
for payment in ad-vance, it was held that the lessor was entitled 
to retain monej paid as a deposit and to reco\er the balance 
of the agreed amount (h) 

A contract foi personal ser\ices is not, as a iiile, an absolute 
contract, but is generally subject to an implied condition that 
the sei want's inability to serve, if due to illness, shall not be a 
breach (i) The servant's illness, theiefore, does not usuallv 
entitle the master to determine the contract, but the master 
may have an implied light to deteimine it in the event of an 
illness which renders the sei-vant permanently incapable of 
serving (;), or of an illness which fiustrates the object of the 
contract (Z), or goes to the root of the contract (/) While the 
contract remains in force, the ser-v ant's light to his wages 
generally lemains intact (m) It is, as a lule, an implied term 
of a contract f oi personal ser^ ices that the death of either party 
shall put an end to it, and the rule applies to an engagement 
expressed to be foi a fixed term (n) oi to (ontinue until 
determined by notice (o) 

Where a contract to do work oi rendei sen ices has been 
partially performed, but further performance is excused by 
the act of God, the contract is not thereby rescinded ah initio ( 2 ?) 
As a rule, each party retains rights which by the terms of the 

(j) Chandler v l/^ehster, [1904] IK B 493, and see Krell v Henry, [1903] 
2 K B 740, Herne Bay Steamboat Co v Hutton, [1903] 2 E B 683, Cwtl 
Service Co op Soc v Gen S Nav Co , [1903] 2 K B 756 

(h) Chandler v Webster, supra 

(0 Boast V Firth, LB 4 G F 1 , Eobinson v Davidson, L B 6 £x 269 

0) See Cuckson v Stones, 1 E & £ 248, at p 267 

{k) See per Bramwell, B , in Jackson v Union Marine Ins Co , L B 10 
C P 126, at p 141 

(l) Poussard v Spiers, IQ B D 410, see Bettini v Gye, 1 Q B D 188 

(m) Cuckson v Stones, supra, K— v Raschen, 38 L T 88 

(n) Whincup v Hughes, L B 6 C P 78 Hirst v Tolson, 2 Macq A G 184, 
would appear to have been wrongly decided , see per Bovill, C J , and Willes J , 
in Whincup v Hughes, at pp 88, 84, 86 

( 0 ) Farrow v Wilson, L B 4 C P 744 

(p) Stubbs V Holywell Ry Co ,L B 2 Ex 311, Chandler v Webster, [1904] 
IK B 498 
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contract lie had already acquired (p), but neither is subject 
to liabilities which, having regard to those terms, had not 
already arisen (q) For instance, sums which had accrued due 
for the work actually done remain payable (p), oi, if already 
paid, are not recoverable (r), but no claim can be maintained 
in respect of sums which were to be paid onh upon the com- 
pletion of the work, and in the case of a special contract to do 
the entire woik for one entire sum payable upon its completion, 
the contractoi cannot recover any compensation for the work 
actually done (^) 

Conditions, as well as contracts, ought sometimes to be 
construed as not absolute Thus it is laid down that where 
the condition of a bond is possible at the time of making it, 
and before it can be performed the condition becomes impossible 
by the act of God, the obligation is saved (?), and the reason 
seems to be that as the condition is foi the obligoi's benefit 
he IS not to be depined of that benefit by the act of God For 
the same reason it has also been said that if the condition be 
in the disjunctive, with liberty to the obligoi to do either of 
two things at his election, and both are possible at the time 
of making the bond, and afterwards one of them becomes impos- 
sible b^ the act of God, the obligor shall not be bound to 
perform the other (t) But it has been denied that this is true 
as a universal proposition, and in Barlworth v Young [u), 
Kinderslev, Y C , after reviewing the authorities, expressed the 
opinion that in each case the intention of the parties to the 
bond must be considered, and that “ if the Couit is satisfied 
that the clear intention of the paities was that one of them 
should do a certain thing, but he is allowed at his option to do 
it in one of two modes, and one of these mode^ becomes impossible 
by the act of God, he is bound to perform it in the other mode ” 
In a devise or conveyance of lands, on a condition annexed 
to the estate conveyed, which is possible at the time of making 
it, but afterwards becomes impossible by the act of God, there, 

(p) See note (p), p 167 

(q) Appleby V Myers, L E 2C P 651, Krellv Henry [1903] 2 K B 740 
(f) Anglo Egyptian Co v Renme, L R 10 C P 271 , see also Whincup v 

Hughes, L E 6 C P 78 , Ctvtl Service Co op Soc v Gen S Nav Co , [1903] 
2X B 766 

(c) Co Litt 206 a, Roll Abr 449, 461, Com Dig “ Condition,’' D 1, L 12, 
2 B1 Com 840 , per Williams, J , m Brown v London Corp , 9 C B N S 726, 
at p 747 , see the same case 13 Id 828 

(t) Com Dig ' Condition, D 1, Laughter^s Case, 5 Rep 22 
(tt) 4 Drewry, 1, at p 25 
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if the condition is precedent, no estate vests, because the con- 
dition cannot be performed, but, if subsequent, the estate 
becomes absolute in the grantee, for the condition is not 
broken (u) Thus, where a man enfeoffed another, on the con- 
dition subsequent of re-entry, if the feoffor should within a year 
go to Pans about the feoffee’s affairs, but feoffor died before 
the year had elapsed, the estate was held to be absolute in the 
feoffee (x) So, where a man devised his estate to his daughter, 
on a condition subsequent that she should marr\ his nephew on 
or before her attaining twenty-one >ears, but the nephew died 
young, and the daughter was neier required, and np\er refused 
to many him, but, after his death, and before attaining twent\- 
one, married, it was held that the condition was unbroken, 
ha\ing become impossible by the act of God (y) 

B\ the (iistoni of the realm, (omnion carneis aie bound 
to receive and carry goods foi a reasonable leward, to take 
due caie of them in then passage, to delner them safely and 
within a leasonable time (:*), or in default theieof to recompense 
the ownei foi loss, damage, or deh^ happening while the goods 
are in then custody Where, howe\ei, such loss, damage, oi 
delay aiises fiom the act of God, as stoiins, tempests, and the 
like, the nnxim under consideiation applies, and the loss falls 
upon the ownei, and not upon the cariiei [a) And so, if the 
thing 18 lost parth by reason of its own inherent \ice and 
partl> in consequence of the act of God, the carrier is not 
liable ( 6 ), in thit. case res pent mo domino (c) 

For damage occasioned by accidental fire lesulting neither 
from the act of God noi of the king’s enemies, a common carrier 
IS responsible (d) But where an injury is sustained by a 

(d) Com Dig ‘ Condition D 1, Co Litt 206 a, and Mr Butler’s note (1) 
Id 218 a, 219 a (x) Co Litt 206 a 

(y) Thomas v Howell^ 1 Salk 170 See also Aislabte v Rice, 8 Taunt 469 
and per Parke, B , m Egerton v Brownloa, 4 H L C 1, at p 120 As to 
Dawson \ Oliver Massey, 2 Ch D 763, see Re Brown, 18 Ch D 61, at pp 64, 
65, 70-73 (*) Taylor v G N Bp Co , L B 1 C P 386 

(a) Anues v Stevens, Str 128 , with which compare Trent Navigation v Wood, 
3 Esp 127 See per Powell J , in Coggs v Bernard, 2 Raym Ld 909, at 
pp 910, 911 , per Tindal, C J , in Boso \ Hill 2 C B 877, at p 890 and 
Walker v British Guarantee Society, 18 Q B 277, at p 287 

(b) Nugent v Smith, 1 C P D 423 

(c) As to this maxim see Bell, Diet and Dig of Scots Law, 857, Appleby \ 
Myers, L B 2 C P 661, at pp 669, 660, Bayne v Walker, 3 Dow, 233, 
Paine v Meller, 6 Ves 349, Bryant v Busk, 4 Russ 1, Logan > Le Mesuner, 
6Moo P C 116 

(d) Story on Bailments, 6th ed , e 628, Collins v Bristol and Exeter Ry Co , 
1 H AN 517, see also Liver Alkali Works v Johnson, L R 9 Ex 338, and 
Watkins v CottreU, [1916] 1 K B 10 
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passenger, from an inevitable accident (e), tbe coach-owner 
IS not liable, provided there were no negligence in the drner (/) 
And the breach of a contract to convey a passenger, if caused 
by VIS major, seems to be excusable (g), the principle being that 
a cairier of passengers, unlike a carrier of goods, does not 
warrant or insure their safety, but contracts merelj to take all 
reasonable care, including in that term the use of skill and 
foresight (A) 

The following case maj also be noticed as applicable to the 
present subject, and as showing that death, which is the act 
of God, shall not be allowed to prejudice an innocent party if 
such a result can be avoided Lessor and lessee, in the presence 
of the lessor’s attorney, signed an agreement that a lease should 
be prepared by lessor’s attorney, and paid for by the lessee The 
lease was prepared accordingh, but was ne^er executed, owing 
to the death of the lessor, wdio had only a life estate in the land 
to be demised It w as held that the lessor^s attorne\ was entitled 
to reco-ier fiom the lessee the charge for drawing the lease, for 
it was known to all the paities that the proposed lessor had 
only a life estate, and the non-execution of the lease was owing 
to no fault of the attorney, who ought not, therefore, to remain 
unpaid (i) 

The case of Reg v Justices of Leicester^Ime (1), where a 
mandamus was issued to Quarter Sessions to heai an appeal 
against a bastardy order, offers another apt illustration of the 
maxim befoie us It appeared that the appellant, having 
entered into the propei recognisances, posted, in puisuance of 
8 & 9 Yict c 10, s 3, a written notice of his having done so, 


(e) As to the meaning of this expression, see Fenwwk v Schmalz, L B 
3 C P 313, Readhead v Midland Ry Co , L K 4 Q B 379, Richardson v 
G E By Co , L K 10 C P 486, at p 493, and 1 C P D 842 

(f) Aston V Heaven, 2 Esp 633, per Parke, J, ib Crofts v Waterhouse, 
3 Bmg 319, at p 391 See Sharp v Grey, 9 Bmg 467 , Perren y Monmouthshire 
Ry Co 11 C B 856 

ig) Per Ld Campbell, C J , in Denton v G N Ry Co ,25 h J Q B 129, 
at p 134 , Bnddon v G N By Co , 28 L J Ex 61 , G W Ry Co of Canada 
V Braid, 1 Moo P C (N S ) 101 (followed in Montreal, City of, v Wait and 
Scott, [1922] 2 A C 666), and cases there cited See Kearon v Pearson, 
7H AN 386 

(k) Readhead v Midland By Co , L It 4 Q B 379, at p 381 with which 

compare Liver Alkali Works y Johnson, L B 9 Ex 388, as to the liability of a 

carrier of goods, and Randall v Newson 2 Q B D 102, as to the obligation of 

a vendor of a chattel bought for a specific purpose 
(f) Wehb y Rhodes, 9 Bmg N C 732 

For another illustration of the above maxim, see Moms v Matthews, 2 Q B 
293 See also per Best, C J , m Tooth v Bagwell, 3 Bmg 273, at p 376 
{k) 15 Q B 88 
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addressed to the mother of the child, three days, however, before 
this notice was posted, the woman had died, and upon that 
ground the Sessions refused to hear the appeal, considenng that 
the appellant had not complied with the requirements of the 
Statute But the Queen’s Bench held that as the duty of the 
appellant to give the notice was cast upon him by the law, not 
by his own contract, he was excused from performing that 
duty, since it had become impossible by the act of God (Z) 

The above general rule must, however, be applied with due 
caution (m) Thus, where, after the indictment — arraignment 
— the jury charged — and evidence given on a trial for a capital 
offence, one of the jurymen became incapable, through illness, 
of proceeding to verdict, the court of ojer and terminer dis- 
charged the jury, charged a fresh jury with the prisoner, 
and con\icted him, although it was argued that actus Dei 
nemim nocetj and that the sudden illness was a Godsend, ol 
which the prisoner ought to have the benefit [n) 

Lastly, illness of a material witness is a sufficient ground to 
excuse a plaintiff in not pioceeding to try, and so would be the 
death of one of two co-defendants, no suggestion of it having 
been made on the record, the trial being thus suspended by the 
act of God (o) 


Lex non co&it \d Impossibilia (Co Litt 231 h )~The law 
does not compel a man to do that which he cannot possibly 
perform 

This maxim, or, as it is also expressed, impotenha excusat 
legem (p), is intimately connected with that last considered, 
and must be understood in this qualified sense, that impotentia 
excuses when there is a necessary oi invincible disability to 
perform the mandat oiy part of the law, or to forbear the pro- 
hibitory (q) It 18 akin to the maxim of the Roman law, nemo 
tenetur ad impossibilia, which, derived from common sense and 


(/) In further illustration of the maxim as to actus Det, see also Newton v 
Boodle, 3 C B 796 

(m) Ktnsey v Hayward, 1 Baym Ld 482, at p 433 

(n) R V Edwards, 4 Taunt 809, at p 812 

(o) Peil y Ltnnell, L B 3 C P 441 As to the modem practice upon the 
death of a defendant, see B S C , 0 XVII 

(p) Co Litt 29 a 

Iq) See Moore v Hussey, Hobart, 93, at p 96 
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natural equity, has been adopted and applied by the law of 
England under various and dissimilar circumstances 

The law itself and the administration of it, said Sir W 
Scott, with reference to an alleged infraction of the revenue 
laws, must yield to that to which everything must bend, to 
necessity, the law, in its most positive and peremptory injunc- 
tions, IS understood to disclaim, as it does in its general 
aphorisms, all intention of compelling to impossibilities, and the 
administration of laws must adopt that general exception in 
the consideration of all particular cases In the performance 
of that duty, it has three points to which its attention must be 
directed In the first place, it must see that the nature of 
the necessity pleaded be such as the law itself would respect, 
for there ma^ be a necessity which it would not A necessity 
created by a man's own act, with a fair previous knowledge of 
the consequences that would follow, and under circumstances 
which he had then a power of controlling, is of that nature 
Secondly, that the partj who was so placed used all practicable 
endeavours to surmount the difficulties which already formed 
that necessity, and which, on fair trial, he found insurmountable 
I do not mean all the endeavours which the wit of man, as it 
exists in the acutest understanding, might suggest, but such 
as may reasonably be expected from a fair degree of discretion 
and an ordinary knowledge of business Thirdly, that all this 
shall appear by distinct and unsuspected testimony, for the 
positive injunctions of the law, if proved to be Molated, can 
give way to nothing but the clearest proof of the necessity that 
(ompelled the violation " (rj 

It is, then, a general rule which admits of ample practical 
illustration, that impotentia excusat legem, where the law 
creates a duty or chaige, and the party is disabled to perform 
it, without any default in him, and has no remedy over, there 
the law will in general excuse him (j) and though impossibility 
of performance is in general no excuse for not performing an 
obligation which a party has expressly undertaken by contract, 
yet when the obligation is one implied by law, impossibility of 
performance is a good excuse Thus in a case in which con- 
signees of a cargo were prevented from unloading a ship promptly 


(r) The Gm^rout, 2 Dod 821, si pp 823, 824 

(s) Paradxne v Jane, A1 27, cited pet Lawrence, J, in Hadle% v Clarke, 
8TB 259, at 267 See ^vang v Hutton, 5 Scott, N B 670, and cases 
there cited, at p 681 



FUNDAMENTAL LEGAL PEINCIPLES 


173 


by reason of a dock strike, the Court, after holding that in the 
absence of an express agreement to unload in a specified time 
there was implied obligation to unload within a reasonable time, 
held that the maxim lex non cogit ad iTnposnhiha applied, and 
Lindley, L J , said “ We ha\6 to do with implied obligations, 
and I am not aware of any case in which an obligation to 
pay damages is e'vei cast by implication upon a peison for not 
doing that which is rendered impossible by causes bejond his 
contiol {t) 

The maxim under notice may be exemplified b} leference 
to the law of mandamus A wuit of mandamus issuing to a 
lailway company, enjoining them to prosecute woihs in pur- 
suance of statutory lequirements, supposes the required act to 
be possible, and to be obligator;^ when the wiit issues (ii), and, 
in general, the wiit suggests facts showing the obligation, and 
the possibility ot fulfilling it (?’), though, wheie an obligation 
IS shown to he incumbent on the companj, the onus of proving 
that it' is impossible lies upon those who contest the demand of 
fulfilment (r), if they succeed in doing so, the doc time applies 
that “ on mandimus, nemo tenetur ad impossibiha ' (y) Upon 
the same piiiiciple, wheie an oidei had lieen made b\ the 
Board of Trade upon a lailwa} company requiiing the compan\ 
to carry a turnpike road across the lailwai, the Couit refused 
a mandamus to compel the compan\ to caii\ out the ordei 
upon i)ioof that the company had no funds, was practically 
defunct, and was not in a position to obey the writ if granted (c) 
If, howe\ei, as already stated, a person, by his own eontiact, 
absolutely engages to do an act, it is deemed to be his own 
fault and folly that he did not thereby expressh provide against 
contingencies, and exempt himself from responsibility in certain 
events in such case, therefore, that is, in the instance of an 
absolute contract, the performance is not excused bj an inevit- 
able accident or other contingency, although not foreseen b\ 

(t) HxcK Y Rodocanachi, [1899] 2 Q B 626, at p 636 

(u) R V L di N W Ry Co , tnfra 

(«) E V L S N W Ry Co , 16 Q B 864, at p 884 , and see R ^ 
Amhergate Ry Co , 1 E & B 372, at p 381 See R v York d N Mtd Ry Co , 
1 E & B 178, 858, R v G W Ry Go , Id 253, 874, R v S E Ry Go 
4 H L Cas 471 , R v Lancs d Y Ry Co , 1 E & B 228, 873 (a) , Tapping on 
Mandamus, 359 

(a:) Per Ld Campbell, C J , in E v Forfc, N i E Ey Co , 16 Q B 886 
at p 904, and in E v G W Ry Co , 1 E A B 774, at p 780 

(y) Per Ld Campbell in E v Amhergate Ry Co , 1 E & B 372, at p 380 
see E V Coaks, 3 Id 249 

{z) Re Bristol d N Somerset Ry Co , 3 Q B D 10 


Mandamus 
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noi Within the control of the paity (a) Thus, \^here a buildei 
admitted that he had contracted to complete ithm a fixed time, 
not onl\ specified woiks, but also extra works if ordeied, it 
IS as held that his failure to fulfil his contract within the fixed 
time was not excusable on the gioimd that it was impossible foi 
him to carr^ out within that time an oider to do the extia 
woiks (b) Aud, if the condition of a bond be impossible at 
the time of making it, the condition alone is void, and the bond 
stands single and unconditional (c) 

When pel formant e of the condition of a bond becomes 
impossible bj the act of the obligor, such impossibilitv foims 
no answei to an action on the bond (d) for “ in case of a private 
(ontidct, a man cannot use as a defence an impossibility biought 
upon himself ’’ (c) But the performance* of a condition is 
excused by the default of the obligee, as b^ his absence when Ips 
presence is necessaiy for the performance (/), oi by his doing 
an^ act which renders it impossible for the obligoi to perfoim 
his engagement (9) And, indeed, it ma\ be laid down 
geneially, as dear law, that, if there is an obligation defeasible 
on performance of a ceitain condition, and the peiformance of 
the condition becomes impossible by the act of the obligee, the 
obligor is excused fiom the performance of it (b) 

It seems, howe\ei, that the performance of a condition 
piecedent, on which a duty attaches, is not excused, where the 
prevention arises from the act 01 conduct of a meie stranger 
If a man covenant that his son shall mair> the covenantee s 


( 0 ) Per Lawrence, J , in Hadley \ Clarke, R T R 25Q at p 267 , see also 
per Ld Ellenborough in Atkinson v Ritchie, 10 East, 630 at pp 633, 634 

Bute V Thompson, 13 M & W 487, Hills v Suqhrue 16 Id 263 at p 21)2, 

fervis V Tomkmwn 1 H & N 195, at p 208, Spence v Chodwick, 10 Q B 

617, at p 528 , ScJiiIim V Derry, AE &B 873, Hole \ Ravcion 4C B N S 

85, Adams y R M S Packet Co , 5 Id 492, Turner v Goldsmith, [1891] 
IQ B 644 

(b) Jones v St John s College, L R 6 Q B 116 See Dodd v ChurUm, 
[1897] 1 Q B 662 

(e) Co Litt 206 a, Sanders v Coward, 16 M & 'W 48, judgm m Duvergter 
V Fellows, 6 Bing 248, at p 265 Bee also Dodd, Eng Law} 100 
(d) Judgm m Beswick v Swindells, 3 A A E 868, at p 883 
(«) Per Ld Campbell in B v Cal By Co , 16 Q B 19, at p 28 
(/) Com Dig "Condifton L 4, 5, cited, per Tindal, C J , in Bryant \ 
Beattie, 4 Bing N G 254, at p 263 

(^) Com Dig * Condition,' L 6, per Parke, B, m Holme v Guppy, 
3 M & W 387, at p 389 Thornhill v Neati 8 C B N 8 831, at p 846, 
Russell V Da Bandeira, 13 Id 149, at pp 203, 206 See Roberts v Bury 
Commrs , L R 6 C P 310 

{h) Judgm in Hayward y Bennett, 3 C B 404, at pp 417, 418 (citing 
Go Litt 206 a) 
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daugliter, her refusal to marij does not discharge the covenantor 
from making pecuniary satisfaction (t) If A co\ enant with C 
to enfeoff B , A is not released from his co\ enant bj B s refusal 
to accept Inery of seism (k) 

Further, where the consideration for a promise is such that Impossible 
. « 1 1 i n 1 1 1 consideration 

its performance is utterh and naturally impossible, such con- 
sideration IS insufficient, for no beneht can, b\ any implication, 
be conferred on the piomisor (?), and the lav will not notice 
an act the completion of which is ob\iouslv ridiculous and 
impracticable In this case, therefore, the maxim of the Roman 
law applies impossihihum nulla ohhgatio est {m) Moreover, 
a piomise is not binding if the consideration foi it be of such a 
nature that it was not in fact or law in the power of the promisee, 
from whom it mo\ed, to complete such consideration, and to 
confer on the promisoi the full benefit meant to be deiived 
therefrom (n) Thus, if a man contract to pa^ money in con- 
sideration that another has contracted to do certain things, and 
it turn out, before anything is done under the contract, that 
the latter was incapable of doing what he engaged to do, the 
contract is at an end the party contracting to ])a\ his monej 
is under no obligation to pa\ for a less consideration than that 
for which he has stipulated (o) But if a part\ h^ his contract 
lay a charge upon himself, he is bound to perform the stipulated 
act, 01 to pay damages for the non-completion (p), unless the 
subject-matter of the contract were at the time manifesth and 
essentially impracticable, for the imfrohahihty of the per- 
formance does not render the promise "void, because the con- 
tracting party is presumed to know whether the completion of 
the dut^ he undertakes be within his power, and therefore an 
engagement upon a sufficient consideration for the performance 
of an act, even by a third person, is binding, although the 

(t) Ferkms, 6 756 

(k) Co Litt 209 a, per Ld Kenyon in Cook v Jennings, 7TB 381, at 
p 384, and in Blight v Page, 3 B A F 296 n See Lloyd v Cnspe, 5 Taunt 
249, Bac Abr , “ Conditions, Q 4, cited m Thornton \ Jenyns, 1 Sc^tt N B 
52, at p 66 

(l) Chanter v Leese, 4 M AW 295, at p 311, per Holt, C J , in Courtenay 
V Strong, 2 Baym Ld 1217, at p 1219 

(m) D 50, 17, 185, 1 Pothier, Oblig , pt 1, c la 4, § 3, 2 Story, Eq Jurisp , 

6tlied 763 

(n) Harvey v Gibbons, 2 Lev 161, Nerot \ Wallace, 3 T B 17 

(o) Per Ld Abmger in Chanter v Leese 4 M & W 295, at p 311 

(p) &ee Thomhorow y Whitacre,2JA Baym 1164, Pope v Boitdi/e, 10 Exch 
1^, Haley Botoeon, 4 C BN S 85, atp 95, Jones v St John s College, L B 
6 Q B 115 Compare Dunford v Cta, inon Mantima Union, 12 Asp 32 
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performance of such act depends entirely on the will of the 
latter (q) Neither is the piomisor excused if the performance 
of his promise be rendered impossible by the act of a third 
party (rj, though, if an exercise of public authority render 
impossible the further performance of a contract ^hich has 
been in pait performed, the contract is, %j)so facto, dissolved (?), 
but an insurance company \^ho had undertaken, haMng the 
option to do so, to reinstate insured premises which had been 
damaged bj hie, weie held not to be excused from their contract 
by leason of the public authorities subsequently taking down 
the premises as dangerous, on account of defects not caused by 
the fire (t) 

It is a piinciple of law that if by any act of one of the 
parties the performance of a contract is rendered impossible, 
the other party may, if he choose, rescind the contiact, and it 
is sufficient that the contract cannot be perfoimed in the manner 
stipulated, though it could be performed in some other mannei 
not \ery different («/J And if a party, b^ his own act, disables 
himself fiom fulfilling his contiact, he theieby makes himself at 
once liable for a breach of it, and dispenses with the necessity of 
any request to perform it by the party with whom the contiact 
has been made (r), and this is m accordance with the important 
lule of law, which w'e shall piesently consider, that ‘a man 
shall not take adyantage of his own wrong ” (y) 

Impossibility Impossibility may, howeyer, be created by a change of the 
law That which a party has contracted to do may become 
illegal or impossible without violating the provisions of some 
Act of Parliament passed since the making of the contract In 
such cases performance of the contract is excused (a) 

(q) 1 Pothier, Oblig , pt 1, c 1, s 4, § 2 , M'Neill v Retd 9 Bmg 68 

(r) TliumeU y Bdbtmie, 2 M & W 'TSB , Brogden v Marriott, 2 Bing N C 
473 

(«) Melville V De Wolf, 4 E A B 844, at p 860, Reid v Hoskins, 6 E A B 
953, Esposito V Bowden, Id 963 at p 976, Esposito v Bowden, 7 E A B 
763 at p 783 (followed m Karberg v Blythe dc , [1915] 2 £ B 379, and in 
Naylor, dc v Kratnische, de , [1918] 1KB 331) 

(t) Brown v Royal Ins Co , IB A E 853 

(tt) Panama Telegraph Co v Ind Rubber Tel Works, L B 10 Ch App 616, 
at p 532 , 

(x) Hochster v De la Tour, 2 E A B 678 , Danube Ry Co v Xenos 13 C B 
N S 825, Synge v Synge, [1894] IQ B 4^, arg Retd v Hoskins, 6 E A B 
953, at pp %0 961, 5 Id 737, 4 Id 982, and Avery v Bowden, 5 E A B 514, 
at p 722 See Jonassohn v Young, 4 B A S 296, at p 300, Lewis v Clifton, 
14C B 426 (p) Post, p 197 

(a) Bally v De Crespigny, L B 4 Q £ 180, Brown v Mayor of London, 
9 C B N S 726, and 13 C B N S 828, and see Manch , Shef and Ltnoolns 
Ry V Anderson, [1896] 2 Ch 394 
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Again, we find it laid down that ‘‘ where H covenants not to 
do an act or thing which wa'^ lawful to do, and an Act of 
Parliament comes after and compels him to do it, the statute 
repeals the covenant So, if H covenants to do a thing which 
18 lawful, and an Act of Parliament comes in and hinders him 
from doing it, the covenant is repealed But, if a man cove- 
nants not to do a thing which then was unlawful, and an Act 
comes and makes it lawful to do it, such Act of Parliament 
does not repeal the covenant If, before the expiration of the 
running da}s allowed by a charter-party for loading, the per- 
foiniance bj the shipper of his contiact becomes, by virtue of an 
Older 111 Council, illegal, he is discharged (6) 

So, too, when a Prussian subject was bound b} chaiter-paitj 
to discharge a cargo at a I'lench poit, and b^ reason of the 
outbreak of war between those countries and the nature of the 
caigo (which was contraband of war) it became illegal for him 
to perform his contiact, he was held discharged (c) 

The following are additional illustrations of the maxim before 
us An appellant, who had applied to justices to state a case 
under 20 & 21 Yict c 43, leceived the case fiom them on 
Good Fiida), and transmitted it to the proper (kiurt on the 
following Wednesda'v It was held that he had complied suffi- 
ciently v\ith the lequiiement of the Act, directing him to 
tiansmit the case within three days after leceiving it, for, the 
offices of the (^ouit having been^closed from Fiidav till Wednes- 
day, it was impossible to transmit the case sooner (d) Again, 
wheie an appeal against an oidei of an assessment committee 
had to be made to the next Sessions, it was held that the next 
Sessions meant the next practicable Sessions, and not necessarily 
the next Sessions immediatelv after the date of the order, as 
the latter construction would not have afforded the aggrieved 
paity time to consider whethei he would appeal or not (e) 

To several maxims in some measure connected with that 

(b) Retd V Hoskms, 6 E & B 963 Avery v Bowden, Id 953 %2 Set 
Esponto V Bowden, 4 E 4i B 963 ind 7 Id 763, Tamvaco v Lents, 1 B & S 
186, at p 194, Pole v Cetcoutch, 9 C B N 8 430 Parties may by vpt Ttords 
bind themselves by contract as to any future state of the law per Maule, J , in 
Mayor of Berwick v Oswald, 3 E A B 653, at p 666, Berwick v Oswald 
6 H L Gas 866 , Mayor of Dartmouth v Silly, 7 E A B 97 

(c) The Teutonia, L B 4 P C 171 

(d) Mayer v Harding, L R 2 Q B 410 where Mellor, J , says that where 
a statute requires a thing to be done withm any particular time, such time 
may be circumscribed by the fret of its being impossible to comply with the 
statute on the last day of the period so fixed 

(e) R V Surrey , 6 Q B D 100 
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above considered, it may, in conclusion, be proper briefly to 
advert First, it is a rule, that lex spectat naturae ordinem (/), 
the law regards the older and rouise of nature, and will not 
force a man to demand that which he cannot recover {g) Thus, 
where the thing sued for by tenants in common is in its nature 
entire, as in a quare tmpedit, oi in detinue for a chattel, the^ 
must of necessity join in the action, contrary to the rule vhich 
in other cases obtains, and according to which they must sue 
separatelv (h) Secondly, it is a maxim of our legal authors, 
as well as a dictate of common sense, that the law will not itself 
attempt to do an act which would be \ain, hr nil fnntra facit, 
nor to enforce one which would be frivolous — nemmem cogit 
ad van<a sen inutilm — ^the law will not foice any one to do a 
thing vain and fruitless (f) 


IgNORANTTA FaCTI EXCUS^T— IgNORANTIA JlRIS NON EXCUS4T 

{Gr and Rud of Lau\ 140, 141 )—lgnorame of fact 
excuses — ignoiance of the lav doev not excuse (1) 

Ignorance may be either of law or of fact If the heir is 
Ignorant of the death of his ancestor, he is ignorant of a fact 
but if, being aware of the death, and of his own relationship, 
he 18 nevertheless ignorant that certain lights ha\e thereb\ 
become nested in himself, he is ignorant of the law (1) Such 
18 the example given to illustrate the distinction between 
ignorantia juris and ignorantia facti in the civil law, where 
the general rule is thus laid down regula evf, ywn? qmdem 
ignorcmtwM cuique nocere, facti vero ignorantiam non nocere {m) 

(0 Co Litt 197 b fgi) Litt s 129, Co Litt 194 b 

(fe) Litt B 314 , cited m Marson v Short 2 Bing N C 118, at p 120 
One tenant in common cannot be treated as a wrong doer by another, except 
for eome act which amounts to an ouster of his co tenant, or to a destruction 
of the common property {per Smith, J , in Jacobs \ Seward, L E 4 C P 328) 

0) Laughters Case 5 Bep 21, Co Litt 127 b, cited in M arson v Short, 
2 Bing N C 118, at p 121, Wing Max , p 600, per Willee, J , in Bell v 
Midland Ry Co 10 C B N S 287, at p 306 

(k) It IS said tgnorantui juns haud excusat, but in that maxim the word 
JUS IS used in the sense of denoting general law, the ordinary law of the country ’ 
‘ When the word jus is used m the sense of denoting a private right, that maxim 
has no application * (per Ld Westburv in Cooper \ Phthhs, L B 2 H L 150, 
at p 170) See also Allcard x Walker, [1896] 2 Ch 369, at p 381 

(l) D 22, 6, 1 The doctnnes of the ^man law upon the subiect are 
shortly stated in 1 Spence s Chan Juris 632 683 

(m) D 22, 6, 9 pr , Cod 1, 18, 10 The same rule is laid down in the 
Basilica, 2, 4, 9 See Irving e Civil Law, 4th ed 74 
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—Ignorance of a material fact may excuse a party from the 
legal consequences of his conduct, but ignorance of the law, 
which every man is presumed to know, does not afford excuse 
— ignormtia junSy quod qm&que scire tenetur, neminem 
excusat (n) 

With respect to this “presumption of legal knowledge/^ we 
may observe that, although ignorance of the law does not excuse 
persons so as to exempt them from the consequences of their 
acts, as, for example, from punishment for a criminal offence (o), 
or from damages for breach of contract, yet the law takes notice 
that there may be a doubtful point of law of the ttue solution 
of which a person may be ignorant, and it is quite evident that 
Ignorance of the law often in reality exists (/>) It would, for 
instance, be absurd to assert that every person is acquainted 
with the practice of the Courts , although, in such a case, there 
IS a presumption of knowledge to this extent, that ignormtia 
juns non etcvsaty the rules of practice must be observed, and 
a deviation from them may entail consequences detrimental to 
the suitor (q) It is, therefore, in the abo\e qualified sense 
alone that the saying, that “all men are presumed cognisant 
of the law ” (r), must be understood 

The following case illustrates the above general rule, and 
likewise shows that our Courts recognise the existence of doubtful 
points of law, since the adjustment of claims in\olving them 
IS allowed to be a good consideration for a promise (s), and to 


(n) Hale, P C Cr 42 Mansers Case, 2 Rep 3b, Brett \ Rygden, 1 Plowd 
340, at p 343 , per Erie, C J , m PooUy v Brown, 11 C B N S 566, at p 576 
Kttchtn V Hawkins, L R 2 C P 22 

(o) Post, p 188 

(p) ‘ The maxim is ignoranUa legss nermnem exousat, but there is no maxim 

wnich says that for all intents and purposes a person must be taken to know the 
legal consequences of his acts (per Lush, J m R v Tewkesbury Corporation 
L R 3 Q B 629, at p 630) , see also per Ld Alverstone, C J , and Channell, 

J , m Harse v Pearl Life Co [1903] 2 K B 92 

In refeience to the equitable doctrine of election, Ld Westbury observed 
(in Spread v Morgan, 11 H L Cas 588, at p 602) that, although it is true 
as a general proposition that knowledge of the law must be imputed to every 
person, ’ it would be too much to impute knowledge of this rule of equity ' 
See also Noble v Noble L R 1 P & D 691, at p 693 

(q) See per Maule, J , in Martmdale v Falkner, 2 C B 708, at pp 719, 720 

(cited by Blackburn, J , m R v Tewkesbury Corporation, L R 3 Q B 629, at 

p 636), per Willes, J , in Poole v Whitcomb, 12 C B N S 770, at p 775, 

per Ld Mansfield in Jones ^ Randall, 1 Gowp 37, at p 40, per Coltman, J , in 
Sargent v Gannon, 7 C B 743, at p 762, Edwards v Ward 4 Id 316 See 
also Newton v Belcher 12 Q B 921, Newton v Ltddiard, Id 825 

(r) Gr & R of the Law, 141 

{s) Per Maule, J , in Martmdale v Falkner, 2 C B 706, at p 720 See 
Wade V Simeon, 1 C B 610 
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sustain an agreement bet\ieen litigating parties The widow, 
brother, and sister, of an American who died in Italy, leaving 
considerable peisonal estate in the hands of trustees in Scotland, 
agreed, by ad\ife of their law agent, to compromise their 
rtspettne claims to the succession, b\ taking equal shares The 
widow, after leoening hei share, brought an action in Scotland 
to rescind the agreement, on the giouiid that she had theiebv 
sustained injury, thiough ignorance of hei legal lights and 
the erroneous ad-sice of the law agent there was, how^e^ei, no 
allegation of fiaud against him or against the parties to the 
agreement It was held that, although the fair inference from 
the evidence was that she was ignoiant of her legal lights, and 
would not have entered into the agreement had she known them, 
yet, as the extent of hei ignorance and of the injuiy sustained 
was doubtful, and there was no proof of improper conduct on 
the part of the agent, she was bound b\ his acts, and affected 
by the knowledge which he was presumed to have of her rights, 
and was therefore not entitled to disturb the agreement (f) 
‘*If,^’ remarked Lord Cottenham, in this case (w), “it were 
necessary to show knowledge in the principal, and a distinct 
understanding of all the lights and interests affected by the 
complicated aiiangements which are constanth taking place in 
families, ver\ few, if an}, (ould be supported ’’ 

It is, then, a true rule, if understood in the sense aboie 
assigned to it, that e'\ery man must be taken to be cognisant of 
the law, for otherwise, as Lord Ellenboiough observed, “there 
IS no saying to what extent the excuse of ignorance might not 
be earned it would be uiged m almost e\erv case ’ (c), and, 
from this rule, (oupled with that as to ignorance of fact, are 
derned the two important propositions — 1st, that money paid 
with full knowledge of the facts, but through ignorance of the 
law, is generally not recoverable, if there be nothing uncon- 
scientious in the retaining of it, and 2ndl>, that money paid 
in Ignorance of the facts is recoverable, provided there was no 
laches in the part^ paying it, and there was no ground to 
claim it in conscience (r) 

(t) Stewart v Stewart, 6 Cl & F 911 see also Chfton v Cockburn, 
3 My & K 76, at p 99 see Cocl 1, 18, 2 Teede v Johnson, 11 Exch 840 

(u) At p 970 of Steuart v Stewart, 6 Cl & F 911 

(d) Bilhte V Lumley, 2 East, 469, at p 472, Preface to Co Litt , Gomery v 
Bond, 3 M ft S 876 

(x) See notes m 2 Smith, L C , 12th cd p 403 to Mamott v Hampton 
7 T B 269, Wilkinson v Johnston, 3 B ft C 428, per Ld Mansfield m 
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In a leading case on the first of these rules, the facts were 
these The captain of a king’s ship brought home in her public 
treasure upon the public service, and treasuie of individuals 
for his own emolument He received freight for both, and paid 
one-third of it, according to the usage in the na\y, to his 
admiral, but, upon discovenng that the law did not compel 
captains to pay to admirals one-third of the fi eight, he brought 
an action to recover the money from the admiral’s executrix It 
was held that he could not recover the pri\ate freight, because 
the whole of that transaction \^as illegal, nor the public freight, 
because he had paid it \^ith full knowledge of the facts, although 
in Ignorance of the lav, and because it was not against con- 
science for the executrix to retain it (y) 

The following case ma\ also here be iiotued A , tenant 
to B , received notice from C , a moitgagee of B ’s teim, that 
the interest was in arrear, and requiring pa\ment to C of the 
rent then due A , notwithstanding this notice, ])aid the rent 
to B , and was afteiwards compelled, by distiess, to pa\ it again 
to C It was held that the money, ha\ing been paid to B with 
full knowledge of the facts, could not be recoveied back (:') 

The second rule, regarding the recoveiv of monej paid in 
genuine ignorance or forgetfulness of facts (a), was thus Imidlv 
stated h\ Paike, B (h) “Where money is jiaid to another 
under the influence of a mistake, that is, upon the supposition 
that a specific fact is true which w’-ould entitle the other to the 
money, but which fact is not true, and the money would not 
have been paid if it had been known to the pa'\ er that the fact 
was untrue, an action will lie to recoiei it back, and it is against 
conscience to retain it, though a demand md\ be necessaiw in 
those cases in which the part} receiving the money may have 
been ignorant of the mistake ” 
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Btze y Dickason IT B 285, Plait v Bromage, 24 L J Ex 68 See Lee \ 
Merrett, 8 Q B 820, observed upon m Gtngett v Purlins 4E\ch 720, at p 723, 
recognising Standieh v Rose, 3 Exch 527 

{y) Brisbane v Dacres, 5 Taunt 143, see per Ld Ellenborough m Bilhie ^ 
Lumley, 2 East, 469, at p 470, Cummtng v Bedborough, 15 M & W 438 
Bramston v Robtns, 4 Bing 11 Stevens v Lynch, 12 East, 38, per Ld Eldon 
in Bromley v Holland, 7 Ves 3 at p 23, Lowry v Bourdieu, 2 Doug 468, 
Gomery v Bond, 3 M AS 378 Lothian v Henderson, 3 B A P 499, at p 520, 
Dew V Parsons, 2 B A Aid 562 See arg Gibson v Bruce 6 Scott, N R 309 , 
Smith V Bromley cited 2 Dougl 696, and 6 Scott, N R 318, Atkinson v 
Denby, 6H AN 778, 7 Id 914 

(z) Higgs v Scott 7 C B 63 See Wilton v Dmn, 17 Q B 294 
(fl) D 12, 6, 1 

(b) In Kelly v Solan, 9 M AW 50, at p 54, where many earlier cases on 
the eubject are cited 
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The case in which the general rule was thus stated was the 
first of a senes which decided that a person can recover money 
paid by him under a genuine mistake of fact, although at the 
time of the payment he had means of knowing the real facts, 
of which he carelessly omitted to avail himself (c) An inference 
that facts weie actually known to a person may in some cases 
fairly be drawn from evidence which shows that he possessed 
the means of knowing them, but “ there is no conclusive rule of 
law that because a party has the means of knowledge he has 
the knowledge itself” (di), for “if the possibility or even 
probability of actual knowledge should be considered as legal 
proof of knowledge, as a pre&uinptio juris et de jure^ the pre- 
sumption might, in some cases, be ( ontrary to the fact, and such 
a rule might work injustice ” (e) 

The general rule, which we ha^e stated in the words of 
Parke, B , limits the light to lecover mone\ paid under a mistake 
of fact to cases in which the money would not have been paid 
if the real facts had been known to the pa'sei For “ if, indeed, 
the money is intentionally paid, without reference to the truth 
or falsehood of a fact, the plaintiff meaning to waive all inquiry 
into it, and that the person recening shall have the money at 
all events, whether the fact be true or false, the latter is 
certainly entitled to retain it ” (/) 

If A pay money to B , supposing him to be the agent of C , 
to whom he owes the money, and B be not the agent, the money 
may be recovered back {q) If A and B are settling an 
account, and, in summing up the items, make a mistake which 
leads A to pay B £100 too much, A ma^ recover the money 
Such cases illustiate the principle that no man should by law 
be deprived of his money which he parted with under a mistake 
of fact, and which it is against justice that the receiver should 
retain (h) 

It IS not, however, every mistake of fact made by a person 
when he pays money that supports an action to recover it the 

(c) Townsend v Crowdy, 8 C B N 8 477, at p 493, and cases there 
collected 

(<d) Per Tindal, C J , m Bell v Gardtner, 4 M A Gr 11, at p 24 , cited by 
Ld Blackburn in Brownhe v Campbell, 5 App Cas 925, at p 952 
Per Ld Tenterden in Harrait v Wtse 9 B A C 712, at p 717 

(/)\ Per Parke, B , in Kelly v Solan, 9 M AW 54, at p 59 , see per 
Willes) J , in Townsend v Growdy, 8 C B N 8 477, at p 4W, per Williams J , 
Id 494 

(p) Cff Walter v James, L R 6 Ex 124 

(H) See per Kelly, C B , in Freeman v Jeijnes, L R 4 Ex 189, at p 197 
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mistake must relate to the payee’s title to receive the money, 
and it must be shown that upon the supposed facts he had a right 
to the money, upon the real facts no right (?) A banker, in 
honouring a cheque, pays the money in discharge of the holder’s 
light against the diawei , that right is not affected by the state 
of the drawei’s account at the bank consequently, the banker^s 
mistake as to the state of that account does not lender the holder 
liable to return the money {1) Again, a third peison pays a 
debt in ignorance of facts not affecting the ci editor’s right 
against the debtor it is immaterial that the pajer, had he 
known the facts, would ha've peicened that payment of the 
debt did not benefit himself (/) On the other hand, if an agent 
having leceived his iJiincipal’s money 'v\ith dii actions to pay it 
to A , inad’v ertentlj pa'vs it to B , the enoi aftects ’s title to 
the money, and the agent can generally ieco\er it (w) 

Again, as a lule, no liabilit} to lepa^ money paid under a Effect of 
mistake of fact arises until the payee has notice of the mistake, 
and the notice must reach him before an alteiation in his po'Jition position 
has lendered it un]u&t that he should be called upon to return 
the money (n) The fact that the pa’vee has spent the money 
before notice is not of itself a good answer to the payer's- 
demand (o), but undei special ciicumstances the demand may 
be defeate<l b^ showing that before notice the payee paid away 
the monp;y without leasonable piospect of recall, foi if, bv 
leason of the relation between the parties, the mistake was a 
breach of duh owed b^ pajei to pa^ee, and the mistake was the 
proximate cause of the ])a>ee parting with the money, the payer 
must beai the loss occasioned b^v his bieach of duty (p) More- 
over, it IS a rule lespecting bills of exchange which ha\e been Payment of 
paid upon a signatuie aftei wards disco\ered to be a forgery, bills 
that the mone}, when once paid to an innocent holder, is not 
lecoverable from him if he lecei^ed no notice of the forgery 

(t) See per Parke, B , m Kelly \ Solan, 9 M & W 54, at p 58 , per 
Bramwell, B , m itfccn v Short 1 H & N 210, at p 215, per Williams, J , 
in Chambers v Mtller, 32 L J C P 30, at p 33 

(k) Chambers v MtUer, 13 C B N S 126, see also Pollard v Bank of 
England, L B 6 Q B 623 

(l) Atkm V Short, 1 H & N 210 

(m) Colonial Bank v Exchange Bank, 11 App Gas 84 

(n) Freeman v Jeffneb, L R 4 E\ 189, see Colonial Bank v Exchange 
Bank, supra 

(o) Standish v Ross, 3 Exch 527, at p 534 , see also Netrall v Tomlinson, 

L R 6 C P 406 

(p) Skynng v Greenwood, 4 B AC 281 , Deutsche Bank v Bertro, 73 L T 
669, see Durrant v Ecclesiastical Commrs , 6 Q B D 234 
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on the day of payment a later notice finds him with his remedy 
against other parties to the bill either lost oi impaired (g) 

It has been stated (r) to be a general rule that, in matters 
connected with the administration of justice, where a mistake 
IS discovered before any further step is taken, the Court interferes 
to cure the mistake, taking care that the opposite party shall 
not be put to any expense in consequence of the application to 
amend the error In some cases, also, where at the time of 
applying to the Court the applicant is ignorant of circumstances 
material to the subject matter of his motion, he maj be per- 
mitted to open the pioceedings afresh, for instance, under very 
peculiar circumstances the Court re-opened a rule for a criminal 
information, it appearing that the affida\its on which the rule 
had been discharged were false (5) And in furtherance of 
justice the Court has been kno\^n to set aside a judgment bv 
default at the instance of a plaintiff, on the ground of a mistake 
in the amount claimed, although that amount and the costs 
of the action had been paid since the judgment (t) 

Moreover, if money has been paid to an officer of a Court 
h\ a mistake, whether of fact or of lav, the Court vill generally 
entertain an application for an order for its repayment, if 
feasible (1/) 

In Courts of equity, as well as of law, the tvo-fold maxim 
under consideration is admitted to hold true for, on the one 
hand, it is a general rule, in accordance with the maxim of the 
ci\il law, non videntvr qui errant con^entne fr), that equity 
will relie've wheie an act has been done, or contract made, 
under a mistake, or ignorance of a material fact (y), and, on 
the other hand, it is laid down as a general proposition that, 
in Courts of equity, ignorance of the law shall not affect agree- 
ments, nor excuse from the legal consequences of particular 

(q) Cocks V Masierman, 9 B AC 902, bond d R P Bank v Bank of 
Liverpool, [1896] 1 Q B 7 

(r) Per Pollock, C B , in Emery v Webster, 9 Exch 242, at p 246, which 
well illustrates the proposition in the text 

(s) R V Eve, 5 A & E 780, Bodfield v Padmore, Id 785, n 

(t) Cannan v Reynolds, 5 E & B 301 See Hammrmd v Scofield, [1891] 
1 Q B 453, and Cross v Matthews, 91 L T 600 

(tt) Ex parte Smmonds, 16 Q B D 308 , i?6 Overa, Ltd , [1891] 2 Ch 164 

(ji) D 60, 17, 116, § 2 

(j/) 1 Story, Eq Jurisp , 12th ed 138 See Scott v LiWedale, 8 E & B 816 , 
Smmons v Heseltme, 6 0 B N S 664, at p 666 

If parties contract under mutual mistake and misapprehension as to their 
relative and respective rights, the agreement thus made is liable to be set aside in 
equity as having proceeded upon a common mistake {per Ld Westbury m Cooper 
v Phtbbs, L R 2 H L 149, at p 170) 
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acts {z), and this pioposition seems to be fully borne out by the 
authorities (a), if by ignorance of the law is meant ignorance 
of some well-established rule of law, and not ignorance of such 
a matter as the true construction ot a doubtful grant (&) But, 
while a Court of equitj will not, in general, relie\e against a 
mistake in a contract iihich was a mistake in la\i and not in 
fact (c), there are cases in which the Court does not hold itself 
strictly bound by this rule, and considers it has po^er to 
relieve against mistakes in law if there be any equitable ground 
which makes it, under the particular facts of the case, inequitable 
that the paitj benefited by the mistake should retain the 
benefit {d), and the line between mistakes in law and mistakes 
in fact IS not so sharply dra\^n in Courts ot equih as in Couits 
of common la\\ (e) 

The following are instances where Courts of equitj ha^e 
refused to relieve against a mistake in lay A deed of appoint- 
ment under a settlement was executed absolutely, uithout 
reserving a pouei of i evocation uhich the settlement authorised, 
this omission yas made through a mistake in lay, on the sup- 
position that the deed of appointment, being a \oliintan deed, y as 
therefoiere^ocable, lelief y as refused by the Couit (/) So, y lieie 
tyo are jointly bound by a bond, and the obligee releases one, 
supposing, erioneoubh, that the othei yill remain bound, the 
obligee yill not be lelieved in equit;y upon the meie gioimd of 
his mistake of the lay, for ignoiantia non eicu^af (g) 

It is, however, yell settled that a Couit of equity will relieve 
against a mistake or ignorance of fact, and in several cases, 
yhich are sometimes cited as exceptions to the general rule 
as to igmoiantm juris, it will be found that there was a mistake 

01 a misrepresentation of fact sufficient to justify a Cburt of 
equity m interfering to gne relief Qi) In a leading case (t), 

(«) 1 Fonbl Eq , 6th ed 119, note 

(0) 1 Story, Eq Junsp , 12th ed 138 G W Ry Co ^ Johnson, 

6 H L Cas 798, illustratea the text 

(b) Beauchamp v Wtnn L E 6 H L 223, at p 234 (follo\ved m Stanley 
Bros V Nuneaton Corporation, 107 L T 760, at p 764) 

(c) Mid G W By Co ^ Johnson, 6 H L Cas 798 

(d) Stone \ Godfrey, 6 D M & G 76, at p 90 Ex parte James L R 9 Ch 
609 (as to -which, see Thelluson, In re, [1919] 2 K B 736 ind Wtgzell, In re 
37 T L R 626), Rogers \ Inghstm, 3 Ch D 361, at p 367 

(fl) Darnel v Sinclair, 6 App Cas 181 

(f) Worrall v Jacob, S Meriv 266, at p 271 

(g) Harman \ Cam, 4 Vin Abr M7, pi 3 1 Fonbl Eq 6th ed 119, note 

(h) The reader is referred to 1 Story, Eq Junsp , 12th ed Chap \ , p 138, 
where the cases are considered 

(1) Pusey V Desbouvrte, 3 P Wms 315 See also McCarthy \ Decatx 

2 Russ & M 614 
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illustrative of this remark, a freeman of the City of London 
bequeathed £10,000 to his daughter upon condition that she 
should release her orphanage part, together with all her claim 
to his personal estate, by virtue of the custom of the city (;) 
or otherwise Upon her father’s death, the daughter accepted 
the legacy, and executed the release, her brother having first 
informed her that she had it in her election either to have 
an account of her father’s personal estate, or to claim her 
oiphanage part Upon a bill afterwards filed on the daughter’s 
behalf against the brother, vho was executor under the will, 
Lord Talbot expressed an opinion (k) that the release should 
be set aside, and the daughter be restored to her orphanage 
share, which amounted to £40,000 This opinion seems to have 
rested, in part, on the ground that the daughter had not been 
informed of the actual amount to which she would be entitled 
under the custom, and did not appear to know that she was 
entitled to have an account taken of her father’s personal estate, 
and that when she should be fulh apprised of this, and not 
till then, she was to make her election, and it is a rule that a 
pait} IS dlwavs entitled to a clear knowledge of the funds between 
which he is to elect before he is put to his election (?) In like 
mannei it was held, in a case which is fiequentl} cited witlb 
refeience to this subject, that, wheie a person agiees to gi\e up 
his claim to pioperty in favour of aiiothei, such i enunciation 
will not be supported if, at the time of making it, he was 
ignoiant of his legal rights and of the \alue of the property 
renounced, especially if the party with whom he dealt pos- 
sessed, and kept back from him, bettei information on the 
subject (m) 

Upon an examination, then, of the cases which ha\e been 
relied upon as exceptions to the general lule (n) obseived by 
Courts of equity, some, as in the instances above mentioned, 
may be supported upon the ground that the ciicumstances 
disclosed an ignorance of fact as well as of law, and in others 

(}) See Pulling, Laws and Customs of London, 180 et seq 

(fc) The suit was compromised 

(2) Pusey v Destouvne, 3 F Wms 315, at p 321 

(m) M Garthy ^ Decatx, 2 Buss AM 614, Smith v Ptnembe, 3 Mac A Gor 
653, Fane v Fane, L B 20 Eq 698 

(nj Bearing upon the subject touched upon in the text, see per Sir J Leach 
in Cockerell v Cholmeley, 1 Buss A My 418, at pp 424, 425 (affirmed Cockerell 
V Cholmeley, 1 Cl A F 60), see Cockerell v Cholmeley, 3 Buss 566, where 
the facts are aet out at length, Breadalbane v Chandos, 2 My A Cr 711 
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there will be found to exist either actual misrepresentation, 
undue influence, mental imbecility, or that sort of surprise which 
equity regards as a just foundation for relief It is, indeed, 
laid down broadly that, if a party, acting in ignorance of a 
plain and settled principle of law, is induced to give up a 
portion of his property to another, under the name of a com- 
promise, a Court of equity will grant relief, and this proposition 
may be illustrated by the case of an heii-at-law, who, knowing 
that he is the eldest son, nevertheless agrees, through ignorance 
of the law, to divide undevised fee-simple estates of his ancestoi 
with a younger brother, such an agreement being one 'which 
'would be held invalid by a Court of equity Even in so simple 
a case, hoiiever, there may be important ingiedients, indepen- 
dent of the mere ignorance of law, and this \ery ignorance 
may well gne rise to a presumption of imposition, weakness, 
or abuse of confidence, T^hich will give a title to relief, at all 
events, in cases similar to the above, it seems clear that the 
mistake of law is not, per se, the foundation of relief , but is onl} 
the medium of proof bv which some other ground of relief ma\ 
be established, and on the whole it may be safely affirmed that 
a mere naked mistake of la'w, unattended by special circum 
stances, vill furnish no ground for the interposition of a Court 
of equit}, and that the present disposition of such a Court is 
rather to narrow than to enlarge the operation of exceptions to 
the above rule (o) 

As bearing on the subject under consideration, it may be 
observed that in cases ^here a piirchasei seeks to avoid specific 
performance of a contract of purchase, on the giound of a 
mistake of fact, he can only do so pro-vided he shows that the 
mistake was mutual to both paities, or that he entered into the 
bargain under a mistake of fact which, although not contributed 
to by the other party, \vould inflict a hardship amounting to 
injustice if the Court held him to his bargain (p), or tv here 
the mistake was one to which the other party contributed, in 
other words if the party seeking relief 'was misled by any act of 
the vendor into making the bargain (q) 

In criminal cases the maxim as to ignorantia facti applies 

(o) See 1 Story, Eq Juriap , 12th ed 131 et seq , per Ld Gottenham, 
0 , m Stewart v Stewart, 6 Cl A F 911, at pp 964 971 See also Spence, 
Ghanc Jnns 633 et seq 

(p) Tampltn v James, 16 Gh D 215, at p 221 

iq) Ooddard v Jegreys, 51 L J Cb 57 
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when a man, intending to do a lawful act, does that which is 
unlawful In this case there is not that conjunction between 
the deed and the will which is necessary to form a criminal act, 
but, in order that he may stand excused, there must be an ignor- 
ance or mistake of fact, and not an error in point of law If 
a man, intending to kill a burglar under circumstances which 
would justify him in so doing, by mistake kills one of his own 
family, this is no criminal act, but if a man thinks he has a 
right to kill an excommunicated person wherever he meets him, 
and does so, this is wilful murder For a mistake in point 
of law, which e\ery person of discretion not only maj, but is 
bound and presumed to know, is, in criminal cases, no sort 
of defence (r) Iqmiantm eorum qtttv qms scire tenetvr non 
excusat (s) 

Lastly e\ery man is presumed to be cognisant of the statute 
law of this realm, and to construe it aright, and if an individual 
infringe it through ignorance, he must, nevertheless, abide b\ 
the consequences of his error it is not competent to him, to aver, 
m a Court of justice, that he has mistaken the law, this being 
plea which no Court of justice is at libertv to receive (t) 
Where, however, the passing of a statute could not have been 
known to an accused at the time of doing an act thereby lendered 
ciiminal, the Crown would probably think ht, in case of convic- 
tion, to exercise its prerogative of mercv (v) 


Volenti non fit Injueia {Wing Max 482 )— Damage 
suffered by consent is not a cause of action {v) 

In actions founded on tort the leave and licence of the 
plaintiff to do the act complained of usuallv constitutes a good 

(r) 4 Blac Ck)m 27 , Doot and Stud , Dial ii c 46 A plea of ignorance 

of the law was rejected m Lord Vaux's Case, 1 Bulstr 197 See also Re Barronet 

IE AB 1 

(«) Hale, PI Cr 42 The law is administered upon the principle that every 
one must be taken conclusively to kno^ it without proof that he does know it 
{per Tindal, G J in Macnaghten s Case 10 Cl & F 200, at p 210) 

(t) Per Sir W Soott in The Charloffa, 1 Dod 386, at p 392, per Ld 
Hardwicke in Mtddleton v Croft, Str 1066 , per Pollock, C B in Cooper v 
Sxmmons, 7 H & N 707, at p 717, The Kathenna, 30LJPMAA21, 
B y Esop, 7 C A P 466 

(ti) J? V Bailey, Buss A By 1 

(e) Damnum sentire non videtur qut sthi damnum dedti, D 60, 17 204 , see 
C 2, 4, 34, C 3, 28, 36 See also Grendon v Lincoln, Bishop of, Plowd 493, 

at p 601, Haddon v Ayers, 1 E A £ 118, at p 148 
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defence by leason of the maxim volenti non fit injuiia (or), 
and, as a rule, a man must bear loss arising from acts to 
which he assented {y) Thus it \vas Settled la'w that in an 
action of cnm con the husband’s consent to the wife’s adulterv 
went in bar ot the action, whereas his improper conduct, not 
amounting to consent, only went m leduotion of damages (z), 
and this doctrine now applies to the husband’s ( laim, by petition 
in the Dnorce Dnision (a), foi damages on the ground of adul- 
tery with his wife (6) Upon the same principle a husband has 
no right to turn his wife away on account of her adiiltei^ at 
which he connued he cannot complain of that to which he was 
a willing pait\ (c) Noi is it contiaiy to this piinciple that 
an indictment lies foi an illegal piize-hght notwithstanding the 
consent of the combatants, for the party complaining of the 
breath of the peace is the Ciown {d) It has, indeed, been said 
that e\en in an action foi an assault it is no defence to allege 
that the parties fought bj consent, if the fight was unlaw^ful (e ) , 
but it does not follow that either of the consenting parties to 
an unlawful fight can lecover damages, for, e'ven if then consent 
being illegal, be a nullity, it may well be that the action would 
be dismissed b\ leason of the maxim et turpi aima nov ontuf 
m tio (/) 

The maxim oolenti von fit tnjuna has been often cited, and 
sometimes applied, in fa\our of defendants sued for damages 
foi personal injuries, for instance it was so applied against a 
man who was hurt b\ a spring-gun while he trespassed in a 
wood after l>eing warned by the ownei that in it theie weie 
spring-guns set (9) in a manner which was not then illegal, and 


(a:) Bullen & Leake, Free , 3rd ed 740 

(^) Gould V Oliver, 4 Bing N C 134, at p 142 

(a) Duberley \ Gwininq, 4 T R 661, at p 667, see the maxim cited in 
Forster v Forster, 1 Hag Cons 144, at p 146, id Rogers v Rogers, 3 Hag Ec 
57, in Anichtnt v Antchim, 2 Curt 211 at p 213, and m Phillips v Phillips 

I Rob Ec 144, at p 158 

(a) Under the Matrimonial Causes Act, 1857 (20 & 21 Yict c 85], s 33 

(b) Bernstein v Bernstein, [1893] F 292, at p 304 , see also Keyse v Keyse,. 

II F D 100, Izard v Izard, 14 F D 46 

(c) Wilson V Glossop, 20 Q B D 364, at p 368 

(d) jR V Coney, 8 Q B D 634, at p 663 

(e) Boulter v Glarhe, Bull, N F 16, see JR v Coney, 8 Q B D 634, at 
p 638 

(f) Post, Chap IX 

{q) llott Y Willes, 3 B & Aid 304, see Bird v Holbrook 4 Bmg 628 
Jordin Y Crump, 8 M & W 782 Barnes v Ward 9 C B 392, Wootten y 
Dawkins, 2 C B N 8 412 Harroldv Watney [1898] 2 Q B 320, Bromley v 
Mercer, [1922] 2 K B 126 
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it seems that, as a rule, the application of the maxim is justi- 
fiable if the plaintiff received his injuries under circumstances 
leading necessarily to the inference that he encountered the risk 
of them freely and voluntarily and y,ith. full knov^ ledge of the 
nature and extent of the Tisk in othei words, if the real cause 
of the plaintiff running the iisk and leceiving the injuries 
was his own rash act (h) Whether the maxim ought to be 
applied in a particular case is often a question rather of fact 
than law (i) 

This question, we may notice, hardly arises unless the facts 
disclose some breach by the defendant of a duty owed by him 
to the plaintiff, for if the injuries arose out of a risk in respect 
of which the defendant owed no duty to the plaintiff, or in 
respect of which the defendant fulfilled such duty as he owed, 
the action fails, whether or not the plaintiff ran the risk volun- 
tarily, since the defendant has done him no wrong (A) A 
defence founded on the maxim is akin to a defence of contribu- 
tory negligence, with which we deal elsewhere (/) 

It is to be obseived that the leading word of the maxim 
IS not sctenti, but %olenti there are degrees of knowledge, 
and even full knowledge that an act is dangerous does not 
necessarily render the act, if done, a voluntary art (m) For 
instance, if by my misconduct towards a man he be placed in 
a situation which onlv leaves him a choice between perilous 
courses, I am liable for the consequences of whichever course 
he takes his knowledge of the risk run by his taking that 
course is immaterial (n) It seems safe, however, to say that 
where the choice lies between bearing a small temporary incon- 
venience and escaping from it by an obviously dangerous act, 
the maxim may be applied if the latter course be knowingly 
adopted (o) On the other hand, a man’s ignorance of a risk 

(h) See Tkonrn v Quariermatne, 18 Q B D 685, Yarmouth v France, 
19 Q B D 6i7, Smtth v Baker, [1891] A C 326, Abbott v Isham, 18 L G E 
719 

(i) Per Lindley, L J , m Yarmouth v France, 19 Q B D 647, at p 669 

(k) See per Ld Herschell m Membery v G W By Co , 14 App Caa 179, at 
p 192 

(l) See maxim, respondeat superior. Chap IX 

(m) See Thomas v Quartermame, 18 Q B D 685, at p 696, per Bowen, L J , 
who gives illustrations 

(n) See per M Smith, J , m Adams \ LAY By Co, LB4CP 739, 
atp 742 

(o) Adams v LAY By Co, LB4CP 739, but see Gee v Metr By 
Go , L B 8 Q B 161 
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does not necessarily render his act ^hich exposes him to the 
risk involuntaiy 

The following points may be mentioned in connection with 
the foregoing remarks If a man enter premises as a bare 
licensee, he runs at his OTvn peril, as d iiile, any risk, whether 
apparent or not, which arises out of the condition of the premises 
or the business carried on there (p) But if a man enter premises 
for business purposes at the express oi implied in\itation of 
the occupier, it is, as a rule, at the occupier’s peril that the 
man is exposed to any unusual risk which so aiises, unless 
the risk be obvious oi fulh known to him, oi one of \\hi(h 
he has been clearh warned (q) Wiong-doers who endangei 
the use of a highway are, as a rule, responsible for injuries 
thereby caused to a person using it with some knowledge of the 
danger, but doing no act which, having regard to that know- 
ledge, can be considered unreasonable (7), and the same general 
rule obtains in fa'voui of passengers at railway stations (j) 
Upon the true constiuction of a statute, a duty thereby imposed 
upon one person to pie\ent another from being sub]ected to a 
particulai dangei may be so imperatne that little short of a 
wilful intention to mjuie himself can depine the latter of his 
remedy for an injury resulting from the former’s bieach of his 
duty (t) 

The great control eisy regarding the application of the 
maxim has arisen in actions brought by workmen against their 
employers (w) We shall deal with such actions more fully 
under the maxim lespondeat superior It is sufficient to point 
out here that in its application to questions between employer 
and employed, the maxim “ generally imports that the workman, 
either expressly or b\ implication, agreed to take upon himself 
the risks attendant upon the particular work which he was 
engaged to perform, and from which he has suffered in]ury 
The question which has to be considered most frequently is 
not whether he voluntarily and rashly exposed himself to injury, 
but whether he agreed that, if injury should befall him, the 

ip) See Houruell v Smith 7 C B N 8 731, Gautret v Egerton, L R 
2 C P 371, Ivay v Hedges, 9 Q B D 80, Batchelor v Fortescue, 11 Id 474 

(q) See Indermaur v Dames, L R 1C P 274 , 2 Id 311, Pritchard v 
Peto, [1917] 2 K B 173, Mercef y S E d CUt Ry Co , [1922] 2 K B 549 

(r) Clayards v Dethiek, 12 Q B 43Q, Lax v Darlington, 5 Ex D 28 

(s) Osborne y L dt N TrjByCo,21QBD220 

(t) See Clarke v Holmes, 7 iH AN 937, Baddeley v Granville, 19 Q B D 
423 

(u) See particularly the cases cited ante, p 190, n (h) 
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risk as to be bis and not bis master When bis acceptance or 
non-acceptance ot tbe risk is left to implication, tbe woikman 
cannot leasonably be held to have undei taken it, unless be 
kne\t of its existence and appreciated or bad tbe means of 
appreciating its danger’’ (i) And tbe nieie fact of bis con- 
tinuing at bis work iMtb sucb knowledge and appreciation does 
not necessaiil} inipl^ bis acceptance of tbe iisk Wbetbei it bas 
that effect or not depends ‘ to a considerable extent upon tbe 
nature of tbe iisk, and tbe workman’s connection witb it, as 
well as upon otbei considerations wbicb must \ar\ according 
to tbe circumstances of each case ” {u) 

Tbe maxim is sometimes cited in cases wbeie a jierson 
consents by tbe terms of a binding contiact to gne up iigbts 
wbicb be iiiigbt otbei wise asseit (r) Thus, where persons were 
emploved in a factoi} under a contract, of wbicb it was a teim 
that tbe gate should be locked during woiking hours, and should, 
(luiing sucb bouih, be open onl\ for tbe egress of persons 
pro\ided with passes, it was held that no action foi false 
imprisonment la's wheie tbe factory ownci failed to open tbe 
gate for tbe egress of a man who, m bieach of his contiact, 
desiied to lea\e duiing such houis (y) Ro, also, a iailwa\ 
compam usually owes a duty to a passengei to take leasonable 
caie of him, but be cannot demand such caie if he expiesslj 
agree in consideiation of a free jjass to tIa^el at his owm iisk (:') 
The poweis of a railway compan;^ to escape b^ contract from 
liability foi damage done to goods b} tbe coni})any’s default 
are somewhat abiidged b} the Eailwa's and Canal Tiaffic 
Acts (a), but a special contiact, not -vitiated b} those Acts, for 
the carriage of goods at a lowei late at tbe owner’s iisk deprives 
him of the usual right to have the goods earned safelj (h) 
Again, where a local Act gave to any peison aggrieved by 
orders of commissioners a right of appeal against tbe orders, 
the maxim was applied to defeat an appeal of a person who 

(c) Per Ld Watson in Smtth v Baker^ [1891] A C 326, at p 356 
(ttj) Per Ld Watson m Smtth v Baker, [1891] A C 325, at p 365 See 
Wtlhams v Birmingham, <fc , Co , [1899] 2 Q B 338, Monaghan v Rhodes, 
[1920] IK B 487, at p 498 

(f) Cf the maxim, modus et conventw uncunt legem post 
(y) Bums v Johnson, [1916] 21 R 444, [1917] 2 I R 137 See Herd v 
Weardale, dc , Co , [1917] A C 67 

(ai) McCawley v Furness By /Co , L R 8 Q B 67 

(a) See, for instance, Dickson v G N fly Co , 18 Q B D 176 

(b) G W fly Co V McCarthy, 12 App Cas 218 , see further, 1 Sm L C , 
12th ed pp 248 et seq 
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had concurred in a resolution pursuant to which the order he 
appealed from was made (c) 

An important application of the maxim is* to the case of 
a person seeking to lecover money which he has paid, but which 
was not legally due from him The general rule is that a 
person who has paid money which he was not under legal 
obligation to pay cannot recover it if he paid it voluntarily and 
with full knowledge of the facta (d) For example, he cannot 
maintain an action to reco\ei money so paid by him in discharge 
of a debt which was baned by the Statute of Limitations (e), 
or of a debt which was -void by reason of his infancy (/) In 
these instances it may be said that he was under a moral, though 
not a legal, dut^ to pay, and the rule promotes natural justice 
But the rule extends to cases in which there was no moral 
consideration foi the pajment Thus, if the occupying tenant 
of lands, after dischaiging the property tax assessed thereon, 
omits to make the authoiised deduction out of his next payment 
of rent, he cannot, in the absence of an express agreement (g), 
recover fiom his landlord the sum which he might have 
deducted it is a \oluntary payment (h) This case is closely 
allied to several which ha\e been already mentioned under the 
maxim ignotantia legis non excvbsat {i) 

A payment of mone’^ which is not due is not, however, 
necessarily -voluntary by leason that it is made with full know- 
ledge of the facts It is not -voluntary if it be made upon the 
unjust demand of a person who, abusing the advantages his 
position gives him, wrongfully refuses a man his legal lights 
except upon the condition that the demand be complied with 
A pawnbroker refuses to leturn goods pledged to him unless 
he be paid more than he has a right to claim the party entitled 
to redeem having tendered the lesser sum actually due (;), and 
having been then forced to pay the larger sum wrongfully 
demanded, can reco\er the excess he paid for the purpose of 

(c) Harrup v Bayley, 6 E A B 218, at p 224 

{d) Remfry v Butler, E B A E 887, at p 897 (as to which case, see 
Lond Founders' Ass v Clarke, 20 Q B D 576) , Stray v Russell, 1 E A E 888 

(fl) Per Ld Mansfield in Btze v Dtekason, 1 T R 286, at p 287 , per De Grey, 
C J , m Farmer v Arundel, 2 Black W 824 

(f) Valenttm v Canalt, M Q B D 166 

(g) Lamb v Bremter, 4 Q B D 607 

(h) Cumrmng v Bedborough, 15 M AW 438, Denby v Moore, IB A Aid 
123, at p 128 

(i) Ante, p 178 

(;) See Ashmole v Waxnwnght, 2 Q B 837, at p 845 , Parker v Brtstol d 
E Ry Co , 6 Exch 702 
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getting back the goods the maxim lolenti non fit injuna 
does not apply (/i) The like lay holds yhere goods are yrong- 
fully detained under an unfounded claim of lien (/) yhere 
rally aj companies refuse to carrv goods which they are bound 
to carrv, or to delner goods after carnage, until thev be paid 
more than they aie entitled to charge (w) yhere a landowner, 
having distrained cattle damage feasant and put them into his 
private pound, extol ts, as the puce of their restoration, an 
exorbitant sum for the damage done (n) yhere a mortgagee 
exacts moie than is due to him b\ a threat that, unless it be 
paid, he will sell the mortgaged premises (o) and generally 
wherever money is paid undei pressure of an untenable demand 
made colore officii (p) In these and the like cases {q) the 
proper course is to pa^ yhat is unjustly demanded under a 
protest shoy mg that theie is no intention to give up the right (r) , 
and the general rule is that, though, in ordei to avoid a conti ''t 
by reason of duress, it must be duress of a man’s person, i 
of his goods (s), yet where mone} is paid simpU to obta 
possession of goods wrongfulh obtained, it ma^ be reco'verea 
(for the pd\ment is not 'voluntary (f) 

The cases show that where a person acting, or pui porting to 
act, as agent foi another compels the payment of money on 
an illegal ground, he ma> be sued foi the money, though he has 
already paid it o\er to his jirimipal, unless it was expressly 
paid to him for his principal’s use he is responsible lor his own 
illegal act (w) But it is otherwise where an agent has merely 
recened money for his piincipal and paid it to him without 
notice that it was wrongfully obtained [i) 

(k) Aatley v Beynolds, 2 Str 915 

(i) BrtUsh Empire Co \ Somes, 8 H L Cas 388, Tamvaco v Smpson, 
L R 1 C P 363 

(m) Parker v G W Ry Co , 7 M & Gr 253 Parker v Bristol £ E By Co , 
6 Exch 702 , L £ N W By Co t Evmhed, 3 App Caa 1029 

(n) Green v Duckett, 11 Q B D 275 

(o) Cloie V Phipps, 7 M A Gr 686 , Fraser v Pendlebury, 31 L J C P 1 

(p) Steele v Willtam^, 8 Exch 625, Traherne v Gardner, 6 E & B 913, 
Hooper v Exeter, 56 L J Q B 457 , see Slater v Burnley, 59 L T 636 

(g) See, for an instance of payment of a bill to save credit, Kendal v Wood, 
L R 6 Ex 243 

(f) See per Tmdal, C J , m Valpy v Manley, 1 C B 594, at p 608 

(s) Skeate \ Beale, 11 A & E 983, see Wakefield \ Newhon, 6 Q B 276 

(t) Oates y Hudson, 6 Exch 846 

(tt) Snowdon v Davis, 1 Taunt 359, Parker v Bristol £ E By Co , and 
Steele v Williams, supra 

(v) Owen y Cronk, [1895] 1 Q B 265, cf EUts y GoidUm, [1893] 1 Q B 
850 
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The question under what circumstances inone) paid under 
an illegal contract tan be reco\ered will be discussed hereafter, 
under the maxim in pan delicto poHoi est conditio possi- 
dentis (.r), but y^e ma^ point out that the position of the paities 
to the contract maj be such that neither that maxim nor the 
maxim volenti non fit injuna should be applied to defeat the 
lecovery of monej paid under it (y) 

Again, the general rule is that monej paid under the pressure 
of legal process cannot be recovered, and this rule usually 
prevents the retoveiy of money paid to satisfy a demand, whether 
valid or not, aftei legal proceedings have been commeneed to 
enforce the demand (-:) it is immaterial that the money was 
paid under a mistake of fact ( 2 ), or in ignoiance of the real 
facts (a), or \nth a protest that the money not due (6) This 
rule, ho\ie\ei, does not extend to cases in TvhKh mone\ has been 
extorted undei “colourable legal process^’ A foreignei, 
Ignorant of oui language, \^a& arrested, under a writ of capias, 
foi a fictitious debt of £16,200 to obtain his release he paid 
£500, agreeing that it should be “a payment in part of the 
wilt” the wilt was afterwards set aside for a tinial irregu- 
lant\, and theieupon an action was brought to recover the £500 
the jury found that the defendant knew that he had no claim 
against the plaintift, and upon this finding it was held that the 
money was recordable (c) In this case the arrest, though 
made under colour of legal process, was illegal bv reason of 
the defendant’s knowledge that his claim was groundless an 
action might hare been brought against him for damages for 
malicious airest (d) , and it seems that money paid as the price 
of obtaining release from an illegal arrest is generally recover- 
able, either as money had and received oi as special damages 
for the false imprisonment, not only if the money was not due 
from the plaintiff (le), but even if he was under a liability to 
pay the money or some part of it (/) a fortiori^ it is recoverable (*) 

(*) Post, Chap IX 

(y) See Atkinson v Denhy, 6 H & H 778 , 7 Id 934, Re Lenzberg, 7 Ch D 
650 , Jones v Menonethshtre 8oe , [1892] 1 Ch 178 
( 2 ) Moore v Fulham Vestry, [1896] 1 Q B 399 
(fl) Hamiet v Richardson, 9 Bing 644 
(6) Brown v McKindly, 1 Esp 279 

(c) De Cadaval v Collins, 4 A A E 866 

(d) See the judgment m Daniels v Fteldsng, 16 M AW 200 
le) De Mesnil v Dakin, L R 3 Q B 18 

(/) Clark V Woods 2 Exch 396, Norton v Monekton, 43 W B 350, see 
also Pitt V Coomes 2 A A E 459 The maxim nemo commodum capere potest 
de tnjuna sua propna eeema applicable 
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if the arrest was not merely illegal, but malicious, and there 
was no such liability Where, however, a person who is in 
lawful custody pays money voluntarily and with full knowledge 
of the facts as the price of his lelease, he cannot lecover it 
back (g) 

This principle was followed in a case where, though money 
was paid under compulsion of legal process, the payee had not 
acted horn fde The plaintifts sued the defendant foi work 
and labour done, and b} mistake credited the defendant with 
a sum of £75 as paid on account, and sued for the balance 
After issue of the writ the defendant paid the balance claimed 
and took a receipt in full discharge, although he knew there 
had been a mistake It was held that the plaintiffs were entitled 
to recover this £76 from the defendant in another action as 
money allowed in account under a mistake of fact {h) 

It IS important here to notice the binding effect, as between 
the parties thereto, of a judgment, -valid on the face of it, so 
long as the judgment stands To avoid a seizure under an 
execution for £100, issued upon a judgment signed against him 
for that sum, a man pays the sum in full, while the judgment 
or the writ of execution stands, he cannot, except in a pro- 
ceeding to set it aside (i), allege that the judgment was signed, 
or the execution issued, maliciously and w ithout probable cause, 
for a sum which (by reason, for instance, of what he had pre- 
viously paid), exceeded what was realh due (y) The general 
rule IS that no action for malicious prosecution lies until the 
lesult of the prosecution has shown that there was no ground 
for it {h) 

The authorities already cited, however, sufficiently establish 
the position that money paid under compulsion of fraudulent 
legal process, which has been set aside, or of wrongful pressure 
exercised upon the party paying it, can generallv be recovered 
back, and it onh remains to add, that, a fortiori, money is 
recoverable which was paid, and that an instrument may be 
avoided which was executed under threats of personal violence, 

ig) Vmer v Hawkms, 9 Bxch 266 

(h) Ward d Co v Wdlts, [1900] 1 Q B 676 

(t) See Wyatt v Palmer, [1899] 2 Q B 106, c£ De Medina v Grove, 10 Q B 
152, at p 168 

(;) Huger v Allen, L B 2 Ex 15, De Medina v Grove, 10 Q B 152, at 
p 172 

(Xc) Metropolitan Bank v Pooley, 10 App Gas 210, at p 216 
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duress, or illegal restraint of liberty (Z), and this is in strict 
accordance witb the maxims laid down by Lord Bacon mn 
videtur consensum retinuuse si quu ex 'prw'^cri'pto mtnmtis 
aliquid immutamt (m), and corporal is injuna non recipit 
cestiTnationem de futuro (n) 

It is worthy of observation that the maxim volenti non lit Intentional 
11 1 1 !• 1 wrong doer 

injuna does not deprive e\en an intentional wrongdoer of the 

benefit of a law framed on grounds of public policy Thus, 

a person who intentionally trespasses on horseback may be sued 

in trespass, but the horse cannot, while it is being ridden, be 

distrained damage feasant, the reason being that its seizure 

would probably provoke a breach of the peace (o) 


NuLLUS CoMMODUM CAPERE POTESl DE INJURIA SUA PROPRIA 

(Co Litt 148 b ) — Ao man can take adiantage of his 
own wrong 

It IS a maxim of law, lecognised and established, that no Buie stated 
man shall take advantage of his ovn wrong (p), and this maxim, 
which is based on elementary pnnciples, is fully recognised in 
Courts of la\t and of equit}, and, indeed, admits of illustiation 
from every branch of legal procedure The reasonableness of 
the rule being manifest, we proceed at once to show its applica- 
tion by reference to decided cases, and, m the hist place, we 
may observe that a man shall not take advantage of his own 
wrong to gain the favourable interpretation of the law (q) 
f rostra legis auxiliom quaent qui in legem conimiftit (r) , where- Examples 
fore, A shall not have an action of tiespass against B , who 

(l) As to what may constitute duress, see per Ld Cranworth in Boyse v 
Rosshorough, 6 H L Gas 2, at p 46, Cummmg v Ince, 11 Q B 112, Powell 
V Hoyland, 6 Exch 67 , Edward v Trevelltck, 4 E & B 59 

(m) Bac Max reg 22 Nil consensm tarn contranum est quam vts atque 
metus, D 50, 17, 116 

(n) Bac Max , reg 6 

(o) Field V Adames, 12 A & E 649, Storey v Robinson, 6 T R 138, 

Bunch V Kenmngton, 1 Q B 679, cf Sunholf v Alford, 3 M AW 248, 

Garlard v Morris, 3 Exch 696 

(p) Per Ld Abinger in Findon v Parker, 11 M A W 675, at p 680 , Daly v 
Thompson, 10 Id 309, Malms \ Freeman, 4 Bmg N C 395, at p 399, per 
Best, J , m Doe d Bryan v Bancks, 4 B A Aid 401, at p 409, Go Litt 1, 48 b, 

Jenk Gent 209 , 2 Inst 713, D 60, 17, 134, § 1 

It IB contrary to all legal principle that the plamtiff can take advantage 
of hiB own wrong ’ (per Willes, J , in Ames v Waterlow, L R 6 G P 53, at 
p 66) See also Dean of Christchurch v Buckingham, 17 C B N S 391 

(q) 1 Hale, F C 482 (r) 2 Hale, F G 386 
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lawfully enters to abate a nuisance caused by A wrongful 
act (s) , nor shall an executor de son tort obtain that assistance 
which the law aftords to a rightful executor (t) So if A , on 
whose goods a distiess has been le\ied, bv his own misconduct 
prevent the distress from being realised, A cannot complain 
of a second distress as unlawful (u) So B , into whose field 
cattle have strayed through defect of fences which he was 
bound to repair, cannot distrain such cattle damage feasant in 
another field, into vhich they have got by breaking through a 
hedge which he had kept in good repair, because his own negli- 
gence was caum fine qua non of the mischief (r) So if a man 
be bound to appear on a certain da^, and before that da> the 
obligee put him in prison, the bond is \oid (^) 

It IS contran to ]ustice that a part} should a\oid his own 
contract h\ his own wrong Accordingly, “in a long series 
of decisions the Courts ha-ve construed clauses of forfeiture 
in leases, declanfig in terms, howe\ei clear and strong, that 
they shall be "void on breach of conditions bv the lessees, to mean 
that thev shall be voidable onl> at the option of the lessors 
The same rule of construction has been applied to othei contracts, 
where a part^ bound by a condition has sought to take advantage 
of his own breach of it to annul the contract and it is 
applicable even where the legislatuie has imposed the condition, 
unless the scope and purpose of the enactment be so opposed to 
the rule that it ought not to pre\ail (z) 

The following instances also ser\e fuither to illustrate the 
same general piinciple If tenant foi vears fell timbei -trees, 
the\ will belong to the lessor, for the tenant cannot, by his own 
wrongful act, acquire a greater properh in them than he would 
otherw ise have had (a) Wheie the lessee is e-victed by title para- 
mount from part of the lands demised, he will ha\e to pay a rate- 
able proportion for the remainder (6), whereas if he be evicted 
from part of the lands by his landlord, no apportionment, but 

(fi) Dod Eng Law> pp 220, 221 See Perry v Fitzhowe, 8 Q B 757 

(f) See Carmichael v Canmchael, 2 Phjil 101, Pauli v Smpeon, 9 Q B 
965 

(«J Lee v Cooke, 3 H & N 203 

(x) Singleton v Williamson, 7 H AN 410 

(y) Noy, Max , 9th ed , p 46 , arg Williams v Gray, 9 C B 730, at p 737 

( 2 ) Daoenport v B , 3 App Gas 115, at pp 128, 129 See the authorities 

there cited 

(a) Wing Max , p 574 

(5) Smith V MiiUngs, Cro Jac 160 See Mayor of Pooh v Whitt, 15 M A W 
571, Selby v Browne, 7 Q B 620, at p 632 
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a suspension of the whole rent, takes place, except where the 
king IS landlord, and there is no suspension, if the eviction 
has followed upon the lessee’s own wrongful act, as for a 
forfeiture, but an apportionment only (c) And it is a well- 
known rule that a lessor or grantor cannot dispute, with his 
lessee or grantee, his own title to the land which he has assumed 
to demise or con\ey (J) Nor can a grantor derogate from his 
own grant (e) 

It is moieo^er a sound principle that he who pre\ents a 
thing fiom being done shall not a-vail himself of the non- 
performance he has occasioned If the absence of an insurance 
by the landlord he a condition of the tenant^s liability to insure, 
the landlord cannot charge the tenant with a default occasioned 
by his own untrue lepiesentation that he himself has insured (/) 
Where a doctor has bought a practice on the teims of his paying 
to the vendor a shaie of the earnings to be made therein during 
the next four jears, he cannot lely upon the absence of any such 
earnings, if that be due to his wilful abandonment of the 
business, and if it be an implied teim of the contiact that he 
should carry it on {q) 

An insurance company agieed with A that he and B should 
be then joint agents at Glasgow, and that if they should 
displace B fiom the agency they would pa\ A a certain sum, 
the} subsequent!} sold then business, and it was held that by so 
doing the} displaced B within the meaning of the agree- 
ment {li) If a maniifac tiiiei has agieed with a peison to 
employ him as sole agent foi the sale of his goods foi a definite 
period and at a fixed commission, his wilful abandonment of 
his business is no excuse foi the non-fulfilment of his agree- 
ment (?) But, to hind the manufactuier to continue his 
business, he must agiee to employ the agent therein either 

(c) Walkers Case 3 Eep 22, Wing Max , p 569 See Poodle v Campbell, 
8 Scott. N E 104 

(d) Judgm m Doe d Levy \ Home, 3 Q B 767, it p 766 cited per 
Alderson, B , m Poole Corporation v Whitt, 15 M AW 571, at p 576 

(e) 2 Shepp Touchst by Preston , p 286 As to the canons of construction 
applicable to grants by the Crown, see A G v Ewelme Hospital, 17 Beav 366, 
and between private individuals Booth v Alcoek, L E 8 Ch App 663 , Taylor 
V Corporation of St Helens, 6 Ch D 264 

(/) See Judgm in Doe d Muston v Gladwin, 6 Q B 963, at p 963 

ig) McIntyre v Belcher, 14 C B N 8 664 

(h) SUrltnQ \ Maitland, 5 B A S 840, at p 853, see Ry and Electric 
Appliances Co , In re, 38 Ch D 597, at pp 603, 604 

(t) Turner v Goldsmith, [1891] 1 Q B 544 
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expressly or necessary implication from the terms actually 
expressed (k) 

Again, where a creditor refuses a tender sufficient in amount, 
and duly made, he cannot after^vards, for purposes of oppression 
or extortion, avail himself of such refusal, for, although the 
debtor still remains liable to pay whenever required so to do, 
yet the tender operates in bar of any claim for damages and 
interest for not pacing or for detaining the debt, and also of the 
costs of an action brought to recover the demand (I) 

According to the same principle, if articles of unequal value 
are mixed together, producing an article of a different value 
from that of either separately, and, through the fault of the 
person mixing them, the other party cannot tell what was the 
original value of his property, he must have the whole (m) 
“ At law,^* said Lord Eedesdale, in Bond \ Hopkins (w), “ fraud 
destroys rights — if I mix my corn with another’s he takes 
all (o), but if I induce another to mix his corn with mine, I 
cannot then insist on having the whole, the law in that case 
does not give me his corn ” So, where the plaintiff, pretending 
title to hay standing on defendant’s land, mixed some of his 
own with it, it was held that the defendant thereby became 
entitled to the hay (p) A malting agent represented to his 
principals that some barley which he had upon his premises 
had been bought by him for them, and thereby induced them to 
make him payments to cover the price of the barle\ , as a matter 
of fact, only part of the barley had been bought by him for his 
principals, but he had mixed it with his own so that the two 
portions could not be separately distinguished , the agent ha'ving 
become bankrupt, his trustee claimed to hold the whole of the 
barley against the principals on the ground that the part bought 
for them could not be identified, but it was held that he was 
not so entitled, as no man can take advantage of his own 
wrong (q) 

(k) Rhodes v Forwood, 1 App Cas 256, Hamlyn v Wood, [1891] 2 Q B 
488 

(/) See per Williama, J , in Smith v Manners, 6 C B N 8 632, at p 636 

(m) Per Ld Eldon in Lupton v White, 16 Yes 432, at p 442 See per 
Ld Ellenborough, C J , in Colmll v Reeves, 2 Camp , N P 675 , Wards v Eyre, 
2 Bulstr 323 

(n) 1 Sch & Lef 413, at p 433 

(o) In Aldridge v Johnson, 7 E A B 885, at p 899, Ld Campbell observes. 
Where the owner of such articles as oil or \iine mixes them with simihr articles 

belongmg to another, that is a wrongful act bv the owner for which he is punished 
by losmg hia property ' 

(p) Pop 38, pi 2 


(q) ff arris \ Truman, 7 Q B D 340, 9 Id 264 
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By the mixture of bales of cotton on board ship, and their 
becoming undistinguishable by reason of the action of the sea, 
and without the fault of their respective owners, these parties 
become tenants in common of the cotton in pioportion to their 
respective interests, but such a result follows onh in those cases 
where, after the adoption of all reasonable means to identify 
or separate the goods, it has been found impracticable to do 
so (r) 

Again, where a party was sued b} a wrong name, and Wrong name 
suffered judgment to go against him, without attempting to 
rectify the mistake, he could not afterwards, in an action against 
the sheriff for false imprisonment, complain of an execution 
issued against him by that name (s), and, if an^ instrument is 
executed under an assumed name, the partv so executing it is 
bound thereby in the same manner as if he had executed it in 
his true name (t) So, if a man, having an opportunity of see- 
ing what he is served with, wilfull> abstains from looking at it, 
that 18 virtuallv a personal service ’’ («), and, where one of the 
litigating parties takes a step after having notice that a lule 
has been obtained to set aside the proceedings, he does so in 
his own wrong, and the step so taken will be set aside (r) 

A wrongdoer ought not to be permitted to make a profit Trespass to 
out of his own wrong (y) , and, therefore, if a person foi his own 
purposes uses another’s land, as by tipping thereon refuse fiom 
a collieiy, without the landowner’s leave, he ought to pay 
compensation for such user, and the measure of damages is 
not merely the diminution in value of the land (z) 

“No man is allowed to take advantage of his own wrong, Intention 
far less of his wrong intention which is not expiessed ” (a) 

Nothing can be better settled than this, that “ where a man 
does an act which may be rightfully performed, he cannot say 
that that act was intentionally and in fact done wrongh A 

(f) Spence v Unton Mar Ins Co , L B 3 C P 427 See Webster \ Power, 

L E 2 P C 69, and Sandeman v Tyzack, etc , S S Co , [1913] A C 680, at 
pp 687, 695, 698 

(«) Fisher v Maqnay, 6 Scott, N R 688 , Morgans v Bridges, IB & Aid 647 
See De Mesntl v Daktn, L B 3 Q B 18 , Kelly v Lawrence, 3 H A C 1 
(t) See Trueman v Loder, 11 A & E 689, at pp 694—5 
(tt) Per Tmdal, C J , m Emerson v Brown, 8 Scott, N B 219, at p 222 
(a) Per Pollock, C B , in Tiling v Hodgson, 13 M & W 638 
iy) Per Ld Hatherley m Jegon v Vivian, L E 6 Ch App 742, at p 761, 
per Chitty, J , in Whitwham v Westminster, dc , Co, [1896] 1 Ch 894, at 
p 899 

(z) Whituham v Westminster, dc Co , [1896] 2 Ch 538 

(a) Per Willes, J , m Bumsey T ^ E By Co , U C B N S 641, at p 653 
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man who has a right of entry cannot say he committed a trespass 
in entering A man who sells the goods of another as agent 
for the owner cannot prevent the owner fiom adopting the sale, 
and deny that he acted as agent for the owner It runs through- 
out oui law, and we are familiar with numerous instances in the 
law of real property A man vho grants a lease believing he 
has sufficient estate to grant it, although it turns out that he 
has not, but ha<? a power \ihich enables him to grant it, is 
not allowed to say he did not grant it under the poi^^er 
Wherever it can be done rightfully, he is not allowed to say, 
against the person entitled to the property or the right, that 
he has done it wrongfully ” (6) 

The foregoing examples have been selected, in older to shov 
how the nile, which they seive to illustrate, has been applied 
to promote justice, in 'vaiious and dissimilar circumstances 
The maxim under review applies also with peculiar force to 
that extensive class of cases in which fraud has been committed 
by one party to a transaction, and is relied upon as a defence 
by the othei We do not propose to consider how formerly a 
Court of equity dealt with fraud oi interfered to give relief 
from it, but we may state the principle upon whi(h that Court 
invdiiably acted, namely — that the authoi of wiong, who has 
put a person in a position in which he has no light to put him, 
shall not take advantage of his own illegal act, oi, in other 
words, shall not a^ail himself of his own wrong (() 

In a leading case on the subject of fraud (</), the facts weie 
that A owed B £400, and also owed C £200, C biought an 
action of debt against A , and, pending the wTit, A , being 
possessed of chattels of the value of £1100, in secret made a 
general deed of gift of all his chattels, real and personal, to 
B , in satisfaction of his debt, but nevertheless remained in 
possession of the chattels, some of which he sold , he also shore 
the sheep, and marked them with his own mark Afterwards 
C obtained judgment, and issued sl fi fa against A , and the 
question arose whether the gift was fraudulent and of no effect 

(6) Per Jessel, M B , m Ee HalletVs Estate, 18 Gh D 696, at p 727 

(c) Per Ld CotteDham m Hawkins v Hall, 4 My A Cr 280 

(d) Twyne s Case, 8 Eep 80 (with which cf Evans v Jones, 8 H & C 423) 
bee Graham v Furher, 14 C B 410, at p 418, Tarleton v Liddell, 17 Q B 390 
Fermor s Case (3 Bep 77), is also a leading case to show that the Courts will no^ 
Bustam or sanction a fraudulent transaction In that case it was held, that a fine 
fraudulently levied by lessee for years should not bar the lessor and see the law on 
this subject stated by Tmdal, C J , in Davies v Lowndes, 5 Bing N G 161, 
at p 172 See also Wood v Dixie, 7 Q B 899 
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by virtue of 13 Eliz c 5 It was determined, for the following 
reasons, that the gift was fraudulent within the statute — 1, 
it had the signs and marks of fraud, because it was general, 
without excepting i;he wearing-apparel, or other necessanes of 
the donor, and it is commonly said, that dolors versatur in 
generalihus (e)— a person intending to deceive deals m general 
terms, a maxim, we may observe, which has been adopted from 
the civil law, and has been frequently cited in our Courts (/) , 

2, the donor continued in possession and used the goods as his 
own, and by reason thereof traded with others, and defrauded 
them {g)j 3, the gift \^as made in secret, and dona clandestina 
lunt semper suspuwsa (//) — clandestine gifts are always open 
to suspicion, 4, it was made pending the wiit, 5, there w^as a 
trust between the parties, for the donor possessed the goods and 
used them as his own, and fraud is always clad with a trust, 
and a trust is the cover of fraud, and 6, the deed stated that 
the gift was made honestlj, truh, and hona fide, and clausulce 
tnconsueta temper inducunt svspinonem unusual daiises 
excite suspicion 

In the foregoing case, it will be obseived that the transaction 
was invalidated on the giound of fiaud, accoiding to the prin- 
ciple, that a wrongful oi fraudulent act shall not be allowed 
to conduce to the advantage of the party who committed it, 
nnl prendra adi(mt<aije de son fort demewe (?) 

The doctnne of estoppel in pan, which has often been Estoppel 
applied, IS obviouslv leferable to the principle set forth in the 
maxim befoie us, and has been defined as follows If a man, 
by his words oi condiut, wilfullv endeavours to cause another 
to believe in a certain state of things which the first knows to 
be false, and if the second believes in such state of things and 
acts upon his belief, he who knowingly made the false statement 
is estopped from aveiiing afterwards that such a state of things 
did not exist at the time again, if a man, either in express 

(«) Wing Max 636 Dodtngims Cage, 2 Rep 32 at 34, Crook v Grubham, 

2 Bulstr 226, Magdalen College Case 1 Rolie, 151, at p 157, Englefields Case, 

Moor, 303, at p 321 and see Mace v Cammed Lofft, 782 

if) Auchterarder v Kinnoull, 6 Cl A F at pp 698, 699, see Specot s 
Case, 5 Rep 57 a, at 58 a 

ig) Cited by Ld Mansfield, in Worseley v Demattos, 1 Burr 467, at p 482 
but compare Martindale v Booth, 3 B A Ad 498 See this subject considered in 
the Note to Twyne s Case 1 Smith, L C 12th ed , 1 

(h) Noy, Max , 9th ed , p 152, Latimer v Batson, 4 B AC 662, per 
Ld Ellenborough in Leonard v Baker, 1 M A S 251, at p 253 

(t) 2 Inst 713, Branch, Max , 5th ed , p 141 
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terms or by conduct, makes a representation to another of the 
existence of a certain state of facts which he intends to be 
acted upon in a certain way, and it be acted upon in that way, 
in the belief of the existence of such a state of facts, to the 
damage of him who so belieies and acts, the first is estopped 
from denying the existence of such a state of facts and thirdly, 
if a man, whatever his real meaning may be, so conducts 
himself that a reasonable man would take his conduct to mean 
a certain representation of facts, and that it was a true repre- 
sentation, and that the latter was intended to act upon it in 
a particular wa}, and he, with such belief, does act in that 
way to his damage, the first is estopped from denying that the 
facts weie as represented (A) 

It has, in accordance with the principle of estoppel in pais, 
been laid down that if a stranger begins to build on land 
supposing it to be his own, and the real owner, perceiving his 
mistake, abstains from setting him right, and leaves him to 
persevere in his error, the real oi^nei will not afterwards be 
allowed to assert his title to the land so as to deprive the stranger 
of the buildings erected by him (Z) 

The cases illustrative of the doctiine of estoppel in pats are 
numerous, and reference here can onlv be made to a few of 
the leading authorities In Pickard v Sears (m), which was 
an action of trover, the goods in question were seized, while 
in the actual possession of a third party, under an execution 
against him, and were sold to the defendant , no claim was made 
by the plaintiff after the seizure, and he consulted with the 
execution creditor as to the disposal of the goods, without 
mentioning his own claim, after he knew of the seizure and of 
the intention to sell it was held that a jury might properly 
infer from the plaintiff^s conduct that he had authorised the 
sale or had in fact ceased to be the owner In Gre^g v 
Wells (n), it was held that the owner of goods, who stands by, 
and voluntarily allows another to treat them as his own, whereby 
a third person is induced to buy them, cannot recover them from 

(k) Carr v L d N W Ny Co , L R 10 C P 307 , WKenzte \ Bnttsh Linen 
Co , 6 App Caa 82 , Pickard v Sears, 6 A & E 469 Comp Nav Vasconzada v 
Churchill d Sm, [1906] 1 K B 287 

(l) Ramsden v Dyson, L E 1 H L 129, A G to Prmce of Wales v 
Collom, [1916] 2 E B 193 

(m) 6A AE 469 

(n) 10 A & E 90, at p 98 See Doe d Groves v Groves, 10 Q B 486, 
(followed m Woodhouse v Honey, [1916] 1 I R 296) , Nickells v Atherstone, 
10 Q B 944, at p 949, and see Farquharson v King, [1901] 2 £ B 697 
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the buyer “ A party/’ said Lord Denman, C J , in that case, 
“ who negligently or culpably stands by, and allows another to 
contract on the faith and understanding of a fact which he can 
contradict, cannot afterwards dispute that fact in an action 
against the person whom he has himself assisted in deceiTing 

The principle on which such cases are decided was well 
explained in FreeTrian 'v Cooke (o), and the expression, in 
Pickard v Sears, where one by his words or conduct wilfully 
causes another to belie\e the existence of a certain state of 
things,” was stated to mean, “if not that the party represents 
that to be true which he knows to be untrue, at least that he 
means his lepiesentation to be acted upon, and that it is acted 
upon accordingly, and if, whatever a man^s real intention maj 
be, he so conducts himself that a reasonable man would take 
the repiesentation to be true, and believe that it was meant that 
he should act upon it, and did act upon it as true, the part} 
making the lepresentation would be equally precluded from 
contesting its truth, and conduct by negligence or omission, 
where theie is a duty oast upon a person by usage of trade oi 
otherwise to disclose the tiuth, may often have the same effect 
As, for instance, a retiring partner omitting to inform his 
customers of the fact in the usual mode, that the continuing 
paitners were no longer authorised to act as his agents, is bound 
bj all contracts made bv them with third peisons, on the faith 
of then being so authorised In truth, in most cases to 

which the doctrine in Pickard \ Sears is to be applied, the 
lepresentation is such as to amount to the contract or licence of 
the party making it ” {p) 

An important limitation to the doctnne of estoppel in pais 
was laid down by the House of Lords in Jorden v Money (g^), 
namely, that there must be a misrepresentation of existing 
facts, and not of a mere intention, this distinction, which is now 
well recognised (r), is illustrated by Williams v Stern (j) 

(o) 2 Exch 664, at pp 663—664, see Miles v Mcllwratthj 6 App Cas 120 
(where, at p 132, the above statement of the law was approved hj Ld Blackburn), 
and Pierson v Altrincham (7 G , 86 L J £ B 969 

(p) See per Ld Chelmsford m Clarke v Hart, 6 H L Cas 633, at p 666 
See also in illustration of the text, Martyn v Gray, 14 C B N S 824, Stephens 
V Reynolds, 6 H AN 618, Gurney v Evans, 3 Id 122, Summers v Solomon, 
7 £ A B 879, Ramazotti v Bownng, 7 G B N S 861, at p 867, Casiellant v 
Thorwpson, 13 C B N S 106, at pp 121-122 

(g) 5 H L Cas 186 

(f) See Bank of Louisiana v First Nat Bank of New Orleans, L R 6 H L 
362, at p 360 , Gresham Life Ass Co v Crowder, [1914] 2 Gh 219, at p 228 

(s) 6 Q B D 409 


No estoppel 
by bare 
promise 
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Allegavi 
contraria 
non est 
avdiendm 


There a loan, repayable by instalments, was secured by a bill of 
sale over the debtoi’s goods An instalment ha\ing fallen due, 
the debtor asked for time, and the creditor gave him a week, 
yet he seized the goods only three days later It was held he 
had a right to seize them, as his promise to wait was not a 
misstatement of an existing fact, nor was it founded on an^ 
consideration to make it binding (&) 

Furthermore, a person who has expressly made a verbal 
representation, on the faith of which another has acted, shall 
not afterwards be allowed to contradict his former statement, 
in order to profit by that conduct which it has induced (t) 
Whenever an attempt is made in the course of legal proceedings 
to violate this principle, the law replies in the words of a maxim 
which we have already cited (m), allegans contraria non est 
audtendus^ and, b'v applying the doctrine of estoppel therein 
contained, prevents the unjust consequences which would other 
wise ensue (r) We ma\, therefore, lav it down as a general 
rule, applicable alike in law and equitj, that a paity shall 
not entitle himself to substantiate a claim, or to enforce a 
defence, by reason of acts oi misrepresentations which proceeded 
from himself, or were adopted or acquiesced in by him after 
full knowledge of their nature and quality (y) and further, 
that where misrepresentations have been made by one of two 
litigating parties, in his dealings with the other, a Court of law 
will eithei decline to interfere, or will so adjust the equities 
between them, as to prevent an undue benefit from accruing 
to that part^ who is unfairly endeavouring to take advantage 
of his own wrong (c) 

If, therefore, the acceptor of a bill of exchange at the time 
of acceptance knew the payee to be a fictitious person, he shall 


(«) See note («), p 205 

(t) Trushett v Tomlinion, 13 C B N 8 663 

(tt) Ante, p 116 See also Cannam v Farmer, 3 Exch 698 , Halltfax v Lyle, 
Id 446, Faxrhuret v Liverpool Adelphi Loan Assoc , 9 Exch 422, Standt<ih v 
Ross, 3 Exch 627, Freeman v Steggall, 14 Q B 202, Morgan v Couehman, 
14 G B 100 , Dunston v Paterson, 2 C B N 8 495 

(r) Price v Carter, 7 Q B 838 , JJ v Mayor of Sandwich, 10 Q B 663, 671 , 
Banks v Newton, 11 Q B 340, Fetch v Lyon, 9 Q B 147, and cases there 
cited, Braithwaite v Gardiner, 8 Q B 473 See Dresser v Bo<(anquet 4 B ft 
8 460 486 • (y) Vtgers v Pike, 8 Cl ft F 562 

(x) See Harrison v Ruscoe, 16 31 ft W 231, where an unintentional misrepre 
sentation was made in giving notice of the dishonour of a bill Rayner v Grote, 
Id 359, where an agent represented himself as pnncipal (citing Bickerton v 
Burrell, 5 M ft S 388) , Humble v Hunter, 12 Q B 810 , Sdhmaltz v Avery, 16 
Q B 655, Cox V Hubbard, 4 C B 317, at p 319, Cooke v Wilson, 1GB 
N S 163 
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not take advantage of his own fraud, but a horn fide holder 
may reco\er against him on the bill, tieating it as payable to 
bearer (a) and, generally, a person will not be allowed as 
plamtift in a Court of law to lescind his own act, on the ground 
that such act was a fraud on another person, whether the party 
seeking to do this has sued in his own name or jointh with such 
other person (h) 

Further, we may remark that the maxim which precludes 
a man from taking advantage of hia own wrong is, in principle, 
closel} allied to the maxim, ev dolo malo non oritur adiOy which 
is likewise of general application, and will be tieated of hereafter 
in the Chapter upon Contracts The latter maxim is, indeed, 
included in that aboye noticed, for it is clear, that since a man 
cannot be permitted to take advantage of his own wrong, he 
will not be allowed to found a claim upon hib own iniquity 
nemo ei yropno dolo con^equiiur actionem, and, as before 
obser\ed, fru^tia legi9 aunhuvi quccnt qut in legem com- 
miftit fc) 

Xe\eitheless, the piiiicipal maxim under our notice, and 
likewise the kindred rule, /mu? et dohn nemini pattocinari 
dehent {d), are sometimes qualified m operation bj the maxim 
tited at a former page (e) quod fieri non dehet factum lalet (/) 

‘ Fraud renders all^ transaction ’voidable at the election of the 
part\ defrauded, and if, when it is avoided, nothing has o( curred 
to alter the position of affairs, the rights and remedies of the 
parties aie the same as if it had been ’void from the beginning, 
but if an\ alteration has taken place, their rights and remedies 
are subject to the effect of that alteration’’ ( 9 ) This may be 


(a) Gtbson v Mmet, 1 Black, H , 669, see the Bills of Exchange Act, 1882 
(45 A 46 Vict c 61), s 7 (3) 

(b) Per Ld Tenterden in Jones v Yates, 9 B A C 532, at p 538 , Sparrow v 
Unman, Id 241, Wallace v Kelsall 7 M AW 264, \ihich cases are recog 
nised m Gordon v Elite, 8 Scott, N E 290, at p 306 , Brandon v Scott, 7 E 
A B 234 Husband \ Davis, 10 C B 645 See Heilbut y Nevtll, L E 4 C P 
354, L E 5 C P 478 

(c) The following cases also illustrate the maxim, that a man shall not be 
permitted to take advantage of his own wrong or default , respecting the right to 
costs, Pope V Fleming, 5 Exch 249, the enrolment of memorial of an annuity, 
Molton V Camroux, 4 Exch 17, an action against the sheriff for an escape, 
Arden v Goodacre, 11 C B 371, at p 377 

(d) Fermor s Case, 3 Eep 77 a, at 78 b 

(e) Ante, p 126 

if) Cited per Martin, B , and Wilde, B , in Atkinson v Denby, 6 H A N 778, 
at pp 787, 792 

(g) Per Blackburn, J , m E v Saddlers' Co , 10 H L Cas 404, at pp 420— 
421 (citmg Clarke v Dickson, E B A B 148 , and Feret v Hill, 15 C B 207) 


Farther 

remarks 


Principal 
maxim, how 
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illustrated by Jf? "v Saddlers^ Co {h) By the charter of this 
company, the \^aiden and assistants were empowered to elect 
assistants from the freemen, and to remove any lor ill-conduct 
01 other reasonable cause, and to make bye-laws for the good 
government of the body in general and its officers A bj e-law 
vas made “that no person who has become insohent, shall 
hereafter be admitted a member of the couit of assistants, unless 
it be proved to the satisfaction of the Court that such person, 
after his insolvency, has paid his creditors in full ” D being 
otherwise qualified, but being insolvent, vias elected an assistant, 
and after his election, of which he was not aware, but before 
his admission, he made to the agents of the wardens and assis- 
tants a statement, false to his own knowledge, that he was 
solvent, he vas then admitted, and exercised the office of 
assistant The bye-law being adjudged good, it \^as lurther 
held that the mere statement of a falsehood by D did not 
nullify his election, and that D could not be legally removed 
from his office by the wardens and assistants without being heard 
in his defence (i) 

In Hooper v Lane (I), which strikingly illustrates the rule 
that no man shall take advantage of his own wrong, ’ ■various 
instances were put by Bramwell, B (Z), showing that the rule 
only applies to the extent of undoing the advantage gamed, 
where that can be done, and not to the extent of taking away 
a right previouslv possessed The instances adduced are as 
follows “ If A lends a horse to B , who uses it, and puts it 
in his stable, and A comes for it, and B is aw a\ and the stable 
locked, and A breaks it open and takes his hoise, he is liable 
to an action for the trespass to the stable, and yet the horse 
could not be got back, and so A would take ad^antage of his 
own wrong So, though a man might be indicted at common 
law for a forcible entry, he could not be turned out if his title 
were good So, if goods are bought on a promise of cash pay- 
ment, the buyer, on non-payment, is subject to an action, but 
may avail himself of a set-off and the goods cannot be gotten 
back So, if I promise a man I will sell him more goods on 
credit if he pa-^s what he already owes, and he does so, and I 

(k) 10 H L Gas 404 

(t) See the maxim, Audi alteram partem, ante, p 78 

(fc) 6 H L Gas 448, see Ockford v Freston, and Chapman v Freston, 

6 H AN 466, at pp 472, 480, 481 

(l) 6 H X Gas , at p 461 See also per Bowen, L J , in Land Celluloid Co , 
Re, 39Ch llk.190, at p 206 
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refuse to sell, I may retain the money So, if I force another 
from a hshmg-ground at sea, and catch fish, the fish are mine ” 

The maxim, moreover, according to the opinion of the same 
learned judge, is nevei applicable T^here the light of a third 
party is to be affected Can one man by his wrongful act 

to another deprive a third of his right against that other ^ 

A obtains goods from B under a contract of sale, procured by 
A from B by fraud A sells to C , C may retain the 
goods (m) Surelj A might recover the price from C at which 
he sold to him, yet he would in so doing take advantage of his 
own wrong So, if my lessee covenants at the end ot his term 
to deliver possession to me, and in order to do so forcibly evicts 
one to whom he had sub-let for a longer term, and I take posses- 
sion without notice, surely I can keep it, at least, at the common 
law I could So, if a sub-lessee at an excessive rent purposely 
omits to perform a covenant, the performance of v^hich would be 
a peiformance of the lessee’s covenant to his lessor, and by such 
non-peiformance the lessee’s covenant is broken, and the first 
lessoi enters and avoids the lease and evicts the sub-lessee, the 
sub-lessee ma^ defend himself against a claim for rent by his 
lessoi (w) , )et there he takes advantage of his own wrong, hec ause 
of the right of the thud person So, if I sell goods, the property 
not to pass till payment or tender, and the vendee has a week 
in which to pa}, and during that week I resell and deliver to a 
third peison, no action is maintainable against me as for a deten- 
tion 01 conversion, but oiilv for non-delivery, vet there I take 
advantage of my own wroiur, because the right of a thud part\ 
has acciued ” (o) 

Upon the same pimciple of protecting the rights of third 
paities acquired bona fide under a fraudulent transaction, a 
shaieholder in a company who has been induced to take shares 
bv the fraud of the company cannot avoid the con ti act and have 
his name removed from the register after an order for the wind- 
ing-up of the company has been made, nor after a petition for 
winding-up has been presented on which an order is subsequently 
made (p), because of the intervening rights of the creditors 
accruing under the order 

(m) WhiU V Garden, 10 C B 919 Of Lmieay v Cundy, 3 App Gas 469 

(n) Logan v Hall, 4 G B 598 

(o) Per Bramwell, B , m Hooper v Lane, 6 H L Gas 443, at pp 461—462 

ip) Oakes v Turguand, L B 2 H L 325 , Hovldsworth v Ctty of Glasgow 

Bank, 5 App Gas 317 
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Carpenteis* 

Ca6c 


Distress foi 
rent 


Acta exteriora indicant interiors Secreta (8 Eep 291 )— 
Acts indicate the intention 

The Id^, in some cases, judges of a man’s previous intentions 
by his subsequent acts, and, on this piinciple, it was lesolved 
in a well-knovn case, that if a man abuse an authority given him 
by the lav, he becomes a trespasser ah initw, but that if he abuse 
an authonty given him by the party, he does not The reason 
assigned for this distinction is that, vhere a general licence is 
given b} the lav, the law judges by the subsequent act with vhat 
intent the original act vas done, but vhere the partj himself 
gi\es a licence, he cannot for an} subsequent cause punish that 
which IS done by his own licence In the latter case, therefore, 
the abuse alone is punishable (q) 

For instance, the lav gnes authorit} to a traveller to enter 
a common inn to seek refreshment (r), to the owner of laud to 
distrain lieasts thereon damage feasant, to detain them until 
satisfaction made (?), and to the commoner to enter upon the 
common to see his cattle But, it the traveller at the inn com- 
mits a trespass, or if the landovnei aftei distiaming works oi 
kills the distress, or if the commoner cuts down a tree, the lav 
adjudges that he entered or distrained tor the specitK pm pose 
of committing the particular injui\, and because the ait which 
demonstrates the intention is a trespass, he is adjudged a tres- 
passer ah nntw (f), or, in other words, the subsequent illegalih 
shows that the party contemplated an illegality all along so 
that the whole becomes a trespass (u) 

This doctrine bore hard upon landlords when distraining for 
rent, and therefore ioi their lelief the Distress for Bent Act, 
1737 (11 Geo 2, c 19) (r), has provided that where a distress 
IS made for rent justly due, and an irregularitv or unlawful act 
IS afterwards done, the distress is not to be deemed unlawful, 
nor the part} distraining a trespasser ah initio, but satisfaction 

iq) The Six Carpenters Case, 8 Rep 146 a as to which see 1 Smith L C 
12th ed p 145 See a\ao Jacobsohn v Blake, 6 M & Gr 919, Peters v Clarson 
7 Id 648, Webster v Watts, 11 Q B 311, North v L d S W liy Co , 14 
CBN S 132 , per Erie, J , m Ambergate By Co v Midland By Co , 28 
L J Q B 17, at p 20 , Wing Max , p 108 
(f) See Lamond v Btchard, [1897] 1 Q B 641 

is) See Layton v Hurry, 8 Q B 811 , Gulliver v Cosens, 1C B 788 , Green 
V Duekett, 11 Q B D 275f 

(t) The Six Carpenters* Case 8 Rep 146 a, Wing Max , p 109, Oxley \ 
Wattf, IT H 12, Bagshaw v Goward, Cro Jac 147 

{%) Per Littledale, J , m Smith v Bggmton, 7 A A E 167, at p 176 
(x) $ee 88 19, 20 
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for the special damage sustained (y) may be recovered 
action [z) unless tender of amends be made before action brought 
Like proMsions are contained in the Pooi Belief Act, 174 J 
(17 Geo 2, f fJ8), s 9, \nth legard to a distiess for money justly 
due for the lelief of the pool 

The Distress for Bent Act, 1737, does not, it should be 
observed, render either the entry to distrain oi the distress legal 
if the entry be effected in an unlawful mannei [a) Nor does it 
protect from the doctiine of trespass ah initio a landlord who 
distrains upon goods not distiamable by law (b) A limit, 
however, has been set to the doctrine itself in cases wheie se\eial 
chattels are seized, for the seizure of one chattel which is 
seizable h\ law is not rendered unlawful by the wrongful 
seizure of another chattel, and consequently a landlord who 
distrains upon goods some of which are distrainable, but others 
not, IS a trespassei ah initio only as regards the latter (c) 

Similarl}, where se\eral beasts are distrained damage feasant, 
the subsequent abuse of one does not invalidate the seizure of 
the others (d) On the other hand, both the entn by the lord 
of a manor to seize a beast as a heriot, and the seizure, are 
rendered unlawful b\ the wrongful seizure therewith of an 
additional beast, for to make the entr^ good it must be good with 
reference to the seizure (ic) 

A sheriff \vho enters jiremises to execute a writ of fi fa 
becomes a trespasser bv lemaining thereon for a longer time 
than IS leasonable for that puipose, and the trespass may be 
alleged as commencing when the reasonable time expired (/) 
His delay to withdraw, however, does not invalidate his previous 
seizure of goods under the writ (cy), nor does it lender him a 
trespasser ah initio (h) Theie are authorities which seem to 
support the contrary proposition (i), but it seems that thev 
must be treated now as overruled A gaoler bv detaining a 

(y) See Rogers v Parser, 18 C B 112 Lucas v Tarleton, 3 H & N 116 
( 2 ) See Wmterhourne v Morgan, 11 East, 395 

(a) Attack v Bramuell 3 B AS 520 

(b) Harvey v Pocock, 11 M & W 740, Can Pac Wtne Co v Tuley, [1921] 
2 A C 417, at p 425 

(c) Harvey v Pocock, supra 

(d) Dod V Monger, 6 Mod 215 

(e) Price v Woodhouse, 1 Exch 659 

(/) Playfair v Musgrove, 14 M AW 239 , Ash v Dawnay, 8 E\ch 237 , Lee 
V Danqar, [1892] IQ B 231, 2 Id 337 

ig) Lee v Dangar, supra , see also Percival v Stamp, 9 Exch 167 

(h) See per Denman J in Lee v Dangar, [1892] IQ B 231, at p 242 

i%) Reed v Harrison, 2 Black, W , 1218 , Aftkenhead v Blades, 5 Taunt 198 
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Non feasance 


Implied 

licence 


prisoner beyond the time at which he ought to be discharged 
becomes a trespasser (^), but not, it appears, a trespasser ah 
mitiOf because it would be unreasonable to assume that he con- 
templated that illegality ^hen he first received the prisoner (7) 
It is, probably, for the like reason that d sheriff does not become 
a trespasser ah initio by lemaining too long upon premises For 
that reason he does not become such by demanding fees to 
which he is not entitled, and also because such demand is not 
a trespass (m) 

The point actuall\ decided in the Six Carpenters^ Vase Tvas 
that trespass does not lie against a guest at an mn for non- 
payment of his bill, because a mere non-feasance, not being a 
trespass, cannot make a man a trespasser ah imtio (w) The 
importance of the doctrine of trespass ah imtw was much 
diminished vhen the old foims of action were abolished 

With respect to the proposition that the abuse of a licence 
given b\ the party does not make a man a trespasser ah imtio, 
it may be noticed that if a person wrongfulh take my goods 
and place them on his own close I may enter for the purpose of 
lecaption (o), and that the reason given is that I have an 
implied licence from the viong-doer [y) For the like reason, 
if my neighboui has viongfully placed his goods upon my close, 
I may enter his for the purpose of there depositing them for 
his use ( 5 ), or if his cattle have trespassed on to m\ close, I ma\ 
drive them back on to his (r), and in neither case am I bound to 
distrain damage feasant If m\ horse has been distrained and 
impounded, I may nevertheless retake it upon the distrainor 
removing it from the pound and ivrongfully working it (s), and, 
generally, if a trespasser take mv goods by force from my actual 
possession, I mav , aftei demand and refusal, use force sutficient 
to defend my right and to recover them (t) 

On the other hand, the mere fact that my goods are upon 


(fc) Moone v Rose, L E 4 Q B 486 

(i) Smith V Eggtnton 7 A A E 167, at p 176, per Littledale, T 
(w) Shorland v Govett, 5 B A C 485, at p 489, per Bayley, J , see also 
Lee V Dangar, [1892] 1 Q B 231 

(n) See West v Nthbs, 4 C B 172, at p 187, Jacobsohn v Blake, 6 M A Gr 
919 

( 0 ) Tin Abr , “Trespass’ (I a), Patrick v Colertck, 3 M & W 483, 
Burndge v Nicholetts, 6 H AN 383 

(p) Per Parke, B , in Patrick v Colerick, 3 M A W 483, at p 486 

(({) Rea V Sheward, 2 M AW 424 

(r) Tymngham s Case, 4 Rep 38 b 

(«) Smith V Wright, 6 H A N 821 

(t) Blades v Higgs, 11 H L Gas 621 
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my neighbour’s land does not justify m3 entry theieon to recovei 
them (w), nor does the fact that they weie placed there by a 
trespasser who had wrongfully taken them from me (i;) , except, 
perhaps, in cases where he has feloniously stolen them (or), or 
has taken them to an inn, a fair, or a common (y) 

It has been said that if my fruit tiee hang o^e^ m3 neigh- 
bour’s land, I may enter his land to gathei up the fruit which 
falls on to it (5^) , but, as I ought not to permit my tree to hang 
over his land (a), this proposition may be doubted It has been 
also said that if m^ tree be blown dovn by the wind, I ma\ 
enter the land on to which it falls to retake it (&), but, e\en if 
that be tiue (fj, I maj not enter m3 neighboiii’s land without 
leave to letake a tiee which has fallen there through m3 negli- 
gence in cutting it (d) 


Els ipsa Loquitir {tht thing speals for itself) 

The onus of pio\ing negligence lies upon the party who 
alleges it, for ei qiii affinnat, non et qui negaf, inaimhit pio- 
hatio (e), and, to establish a case to be left to the jurj , he must 
pio^e the negligence charged afhrmatnely, b3 adducing reason- 
able evidence of it (/) As a lule, the meie proof that an 
accident has happened, the cause of which is unknown, is not 
evidence of negligence (c/) 


(a) Anthony ^ Haney, 8 Bing 186, see Wtlliams \ Moms, 8 M A W 488 
(t) 3 Blac Comm 4, 5, citing Higgins v Andrewes 2 Eolle, 65, and Higgins 
V Andrewes, 2 Holle, 208 2 Roll Abr 5b4, see per Tindal, C J , and Park, T , 
in Anthony \ Haney, 8 Bing 186, it pp 192, 193, ind Com Dig , ‘ Pleader 
(3 M 39) citing Tayler v Fisher, Cro Eliz 246 

(a) 2 Blac Comm 6, see also Webb v Beavan, 6 M A Gr 1065 As to enter 
ing to search for stolen goods, see Toplady v Scaley, 2 Roll Abr 565 
[y) 3 Blac Comm 5 

(«) Vin Abr , Trespass ’ (La 6), citing Millen v Faiodry, Latch, 119, at 
p 120, per Dodendge, J 

(fl) Lemmon v Webb, [1895] A C 1, Smith v Giddy, [1904] 2 K B 448 
(5) Vin Abr , Trespass ' (H a, 2 11), citmg MtUen v Hawery, Latch, 13, 
m \vhich Crew C J , cites Y B 6 Ed IV 7, Bac Abr , “ Trespass ’ (F), citing 
Bro Tresp 213 (qu , for 310, where the reference is to 1 B 6 Ed IV 7, per 
Choke, J ) 

(c) See Stoi; 7 , Bailments, 83 a 

(<Q See the authorities cited supra, n (b), and in inthony ^ Haney, 8 Bing 
186, at p 192, per Tindal, C J 

(e) Per Ld Halsbury m Wakeltn v L AS W Ry Co , 12 App Cas 41, 
at p 46 , see McKenzie v Chilliwack, [1912] A C 888 

if) Per Curiam in Scott v Lond dc , Dock Co , 3 H AC 596, at p 601 
(g) Per Bovill, C J , in Simpson v Lond Gen Omnibus Co , L B 8 C P 
890, at p 392 
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In special circumstances, indeed, the mere fact that an 
accident has happened may be imma facie evidence of negli- 
gence, casting upon the party charged ^ ith it the onus of proving 
the contrary, for owing to the nature of the accident, res ipsa 
loquitur Thus, where a ship in motion collides with a ship 
at anchor the collision is, geneially, pnma faae evidence of 
negligence in the management of the foimer (/t), and where 
two trains of the sam^ railway compain collide, the burden 
of pro\ing that the collision was not due to their servants^ 
negligence falls upon the company (?) Similarh, it was held 
that a pnma facie case of negligence was established by evidence 
that, while the plaintiff was lawful!} passing under the doorway 
of the defendants^ premises, a bag of sugai fell upon him fiom 
a crane fixed abo^e the door (Z), or that, while he was law full} 
passing along a highwa}, he was struck 1>\ a buck falling troni 
the defendants’ railway bridge (/), oi h\ a bairel tumbling out 
of an uppei window of their shop (???) For where an accident 
happens from an inanimate object, which does not ordinarih 
happen if the persons who ha've the management of it use propei 
care, it may reasonably be inferred, in the absence of any 
explanation from them, that it happened through then want 
of care (??) 

The general rule, however, is that where the eMdente adduced 
is equally consistent with the absence as with the existence of 
negligence in the defendant, the c ase ought not to be left to the 
jury (o), and the maxim, ?cs ip6a loquiiui, ought not to be 
applied unless the facts proved are more consistent with negli- 
gence in the defendant than with a mere accident ip) It is 
not enough, it has been said, for the plaintiff to show that he 
has sustained an injury undei circumstances which ma\ lead to 

(h) The Annot Lyle, 11 P D 114 , The Indus, 12 P D 46 

(i) Carpus V LB d S C By Co , 5 Q B 747 , Skinner v L B d S C 
By Co ,6 Exth 787 

(k) Scott V Lond dc , Dock Co , 3 H AC 596 

(l) Kearney \ L B d S C By Co ,Jj B. 5 Q B 411, 6 Id 759 

(m) Byrne v Boadle, 2 H & C 722 , see also Briggs v Olwer, 4 H AC 403 , 
and per Ld Halsbury in Smith v Baker, fl891] A C 325, at p 335 

(n) Scott V Lond , dc , Dock Co , 3 H & C 596, at p 601 The rule is not 
strictly limited to inanimate things ^^here a dog was given into the sole custody 
of a person as bailee and the dog was lost wrhilst in his custody, the maxim applied 
to thiowr on him the burden of showing circumstances negativing negligence 
{Phtpps V New Clartdges Hotel, Ltd , 22 T L B 49) 

(o) Cottony Wood, 8 C B N 8 568 

(p) Crt«p V Thomas, 63 L T B 756 , see also Smith v Midi By Co , C7 
Id 813 
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a suspicion that there may have been negligence on the part 
of the defendant, but he must gi\e evidence of some specific act 
of negligence (g) 

Accordingly, vheie damage ib done b> a hoise bolting in the 
street, the bolting is not in itself evidence of negligence, foi 
it IS indisputable that a hoise sometimes becomes unmanageable 
fiom fright or other cause without "want of caie or skill in the 
person who has charge of it (?) 

Again, the maxim ought not to be applied to e^ ideiice of an 
unexplained accident, if the evidence is as consistent with the 
cause of the accident ha’Mng been the victim’s own negligence, 
as with its having been that of the defendant For instance, 
if a railway company be sued by a widow undei Lonl Campbell’s 
Act, evidence that her husband’s dead body was found on the 
lines near a level crossing, ha\ing been apparently run o\er 
by a passing tram, is insufficient, for it is not to be jiresumed 
that persons are careful when crossing lines, nor is it sufficient 
to gi'^e evidence of acts of negligence, if it remains merely 
con]ectuial whether these acts were the cause of the accident (s) 

Foi this reason the decision in Femia \ Clare (t) is perhaps 
open to criticism There the onh csidence for the plaintiff, a 
child of tendei ^earsJ was that she was found on the highway 
near a spiked wall which was a nuisance, with injuiies ( onsistent 
eithei with liei having stumbled against the spikes while law- 
fulh using the highway, oi with hei having wiongfullj climbed 
on to the wall (//), it was held that the case was pioperlv 
left to the juiy 

In conclusion, it ina-y be obser\ed that, in deciding in anv 
paiticulai case whethei the maxim, les ipsa loguitor^ should be 
applied, the repoited facts of other cases aie of little 'value, 
each case must be decided upon its own facts 


(g) Per Willes, J , m Lovegroie v LB d S C Ky Co, 16 CBN S 
C69, at p 692 

(f) Hammaclc v Wfht^e, 11 C B N S 688, Manzoni v DouglaSy 6 Q B D 
145 , see also Holmes v Mather, L H 10 Ex 261 

(«) Wakehn v L i S W Ry Co , 12 App Cas 41 , see Smith y S E Ry 
Co , [1896] 1 Q B 178 
(t) [1895] 1 Q B 199 

(«) See, however, Harrold v Watnev, [1898] 2 Q B 320 
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General rule 


Its linuta 
tions 


Actus non facit heum nisi mlns sn kea (3 InH 107 )— “ The 
intent and the act must both concur to constitute the 
crime ” (Fowler v Padgetf 7 T R 509, at p 514, per 
Lord Kenyon, C J ) 

Two leading cases upon this maxim of our criminal la^^ are 
K V Pnnce (v) and B v Tolson (w) The points actually 
decided in these cases are mentioned below, but the reader is 
advised to consult the ]udgments delivered therein upon the 
general relation of mens rea to crime In the latter case 
Stephen, J , though he criticised the above maxim, yet pointed 
out that the full definition of most crimes contains expressly or 
by implication a proposition as to a state of mind, that the 
mental element is often marked by the word “maliciously/’ 
“fraudulently,” “negligently,” or “ knoi^ingly,” and that 
competent age, sanity, and some degree of freedom from some 
kinds of coercion are assumed to be essential to criminalit}, 
though not introduced into the statutory definitions of paiticulai 
crimes (^), while with regard to felony, of Tvhich it is said that 
* it is always accompanied by an evil intention ” (y), Hawkins, 
J , defined the term “feloniously” as meaning “with a mind 
bent on doing wrong, or, as it has been sometimes said, with i 
guiltv mind” (z) 

Having legard to the judicial opinions expressed m the 
above cited cases, and also in latei cases, some of which will be 
referred to shoitly, it seems not inaccurate to sa> that, as a 
general rule of our law, a guilty mind is an essential ingredient 
of crime, and that this rule ought to be borne in mind in 
construing all penal statutes 

The rule, however, is not inflexible, and a statute may relate 
to such a subject-matter and may be so framed as to make an 
act criminal whether or not there has been dn\ intention to 
break the law or otherwise to do wiong There is a large body 
of municipal law in the present day which is so conceived 
Whether a statute should be construed in that sense or as subject 
to an implied qualification that there must be a guilty mind 
depends, not entirely upon its language, but also upon its subject- 

(v) L R 2 C C B 164 
(u7)23Q B D 164 
(») 23 Q B D 187 

[y) Hawk P C , bk 1, c 25, b 3, see R v Haney, L B 1 C G E 284, 
at p 289 

(z) 23 Q B D 193, 194 
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mattei, and the \arious circumstances that make the one con- 
struction or the other reasonable, including the nature of the 
punishment imposed for its infiingement (a) As an instance 
of an offence to which a gTiilty mind is not essential, it may be 
mentioned that a dealer in tobacco is liable to penalties under 
the statute 5 & 6 Yict c 93, s 3, for ha-ving in his possession 
adulterated tobacco, although he be ignorant of the adultera- 
tion (6) 

At common la\i, an honest and leasonable belief in the 
existence of circumstances which, if tiue, would make the act 
foi which a man is indicted an innocent act, is a good defence, 
this defence being embodied in the maxim under consideni- 
tion (c) Accordingly, where a woman is indicted for bigam\, 
it is a good defence that she believed on reasonable grounds 
that her husband was dead (d), or, where a publican is chaiged 
with supplying liquoi to a constable on duty, that he similaih 
belie\ed that the (onstable was oft duty (e) Yet, there aie 
se\eral classes of cases to which the doctrine does not apply (/), 
and it has its limitations It has been held that a piisonei 
charged, undei the Offences against the Person Act, 1861 (g) 
with unlaw fulh taking an unmarried girl under the age of 
sixteen out of the possession and against the will of hei fathei 
IS not to be excused merely because he believed that the girl 
was over that age (h) One of the giounds, howe\er, for thai 
decision was that, notwithstanding such belief, the piisonei 
intended to do and did a wrongful or immoral act, and not an 
innocent act, when he took the girl away (i) Moreo-ver, as 
has been alieady stated, it may be proper to constiue a penal 
statute as intending that ignorance of a mateiial fact shall 
not excuse the doing of the act thereby prohibited Thus, it is 
an offence for a publican to sell intoxicating liquor to a person 
who IS in fact drunk, and the publican’s ignorance of that 

(fl) See per Wills, J , in J? v ToUon 23 Q B D 164 at pp 172—176, citing 
several cases in support of this view of the law 

(6) JR V Woodrow, 15 M & W 404 

(c) Per Cave, J , 23 Q B D 181 

(d) R \ Tolson, supra 

(6) Sherras v De Rutzen, [1895] 1 Q B 918 Cf Bank of N 8 Wales v 
Ptper, [1897] A C 383, at p 390 

(/) See the cases collected m Sherras v De Rutzen, supra, and Hobbs \ 
Winchester Corp , [1910] 2 K B 471 

(g) 24 & 25 Yict c 100, s 25 

(h) R \ Prince, L R 2 C C E 154 

(t) See per Wills and Cave, JJ , in R v Tolson, 23 Q B D , at pp 17‘' 


Mistake or 
Ignorance of 
fact 
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Master and 
servant 


fact IS no excuse {]) He can commit the offence of delivering 
such liquor to a child under fourteen m a vessel not corked and 
sealed, though he honestly belie\es it is corked and sealed (1*) 
And a peison exposing unsound meat foi sale can be fon\icted 
under s 117 of the Public Health Act, 1875, whether he is or 
IS not awaie of the unsoundness of the meat (/) 

As a general rule, which is founded upon oui maxim, a 
master is not criminally responsible for acts done by his &er\ant 
without his knowledge, and the condition of the 8er\ ant’s mind 
IS not to be imputed to the master (m) “The criminal law makes 
no one punishable for an offence but the person who either 
committed it or incited and procuied the other to (oinmit it, oi 
who aided in its commission ” (n) But this lule is not absolute , 
a person may be guilty of an offence of selling milk adulterated 
with watei undei s 6 of the Sale of Food and Drugs Act, 
1875 (o), although the water has been added b> his sei\ant 
without Ills knowledge or authority, oi by a stiangei without 
his knowledge or authoiity, and without any default oi negli- 
gence on his pait oi the part of any se^^ant of his (/y), a man 
may be indicted foi a public nuisance upon his premises caused 
by the acts of his servants without his knowledge (7), and wheie 
a penal statute lias been infringed by sen ants and (nminal 
pioceedings aie taken against the master, although it lies upon 
the piose( utoi to establish the master’s liabilit> , \et the question 
whethei he is liable turns necessaiih upon what is the true 
( oiistruction to be placed upon the statute {/) And in se\eial 
(ases the statute has been (onstiued against the niastei Tims, 
a publican has been held guilty of the offence of siii)pl>ing 
liquor to a constable on duty, although it was supplied without 

0) Cundy \ Le Cocq, 13 Q B D 207 

{k) Brooks V Mason, [1902] 2 K B 743, cf Emary \ holloth [1003] 2 
L B 264 

(l) Hobbs V Winchester Corp , [1910] 2 K B 471 

(m) ChiMm v Doulton, 22 Q B D 736, Massey v Mornss, [1804] 2 Q B 
412 

(w) Per Lush, 3 , in R v Holbrook, [1878] 4 Q B D 42, at p 47 

( 0 ) 38 A 30 \ict c 63 

ip) Parker \ Alder, [1890] 1 Q B 20 (followed in Andrews v Luckm, 117 
L T 726), Brown v Foot, 61 L J M C 110, see also Betts v Armstead, 20 
Q B D 771 Dyke v Gower, [1892] IQ B 220, see, too, Coppen v Moore 
[1898] 2 Q B 306 (applied in Monsell Bros \ L d N W Ry Co , [1017] 
E B 836) , and Chrtstte, Manson d Woods v Cooper, [1900] 2 Q B 522, cases 
1 offences under the Merchandize Marks Act, 1887 

(q) R V Stephens, L R 1 Q B 702, see A G v Tod Heatley, [1897] 1 Ch 

Coppen V Moore (No 2), [1696] 2 Q B 306, at p 313 
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his knowledge by his servant (^) , and the occupier of a salmon 
\^eir, being under a direct and unqualified duty to keep it open 
during the weekly close season, cannot escape liability by 
delegating the performance of this duty to a servant (t) The 
rule in such cases is that the master iiill be held liable where 
the statute would be rendered nugatory if the general rule were 
adhered to (u) 

It often happens that vhere it is necessaiv to pro\e a man’s 
intention, e'^idence of o\ert acts is sufficient, because e\ery 
man is deemed pnma facie to intend the necessary, or even 
natural or proliable consequences of his acts (r) Thus, upon an 
indictment foi setting fire to a mill with intent to injure the 
occupiers, it was held that, as such injury was a necessary conse- 
quence of filing the mill, the intent to injure might be inferred 
horn the act (y) So, in order to constitute the ciime of murder, 
which is always stated in the indictment to be committed with 
malice afoiethought, it is unnecessar} to show thatfhe pnsonei 
had an} enmit} to the deceased, noi is proof of absence of 
ill-will any defence, when it is proyed that the killing was 
intentional, and done without justification or excusable cause (;:) 
And it IS, as a general jiroposition, true, that if an act 
manifest]} unlawful and dangeious be done deliberate!}, the 
mis(hieyous intent will be piesumed, unless the contiaiy be 
shown [a) It a man knowingly utters a foiged instrument as 
i genuine one, the intent lo defiaud the paity to whom he utters 
it IS a necessai} infeience (b) 

Although diunkenness, as a geneial lule, is no excuse for 
Clime, yet it may be a ciicumstance to be taken into considera- 
tion wheie the question is with what intention an act was done, 
for a person ma} be so drunk as to be incapable of forming 

(a) MulUm V (olhns L R 9 Q B 292, -with \ivhich cf Neuman \ 
Jones 17 Q B D 132 Bee other instances collected in toppen \ Moore supra 
and see Anglo Amer Oil Co v Manning, [1906] IK B 536 
(t) Fitzqerdd v Hosford [1900] 2 I R 391 

(tt) Farley v Higginbotham, 42 B J 309, Morris v Carbet, 66 J P 649 
(a:) Per Ld Campbell in Ferguson v Ktnnoul, 9 Cl & F 321, per Little 
dale, J , in R v Moore 3 B & Ad 184, at p 188, and m R v Lovett, 9 C & 
P 462, atp 466, per Ld Ellenborough, R y Dixon, 3 M A 8 11 at p 15 icitcd 
R V Hickltn, L R 3 Q B 360 at p 376j R v Harvey, 2 B A C 257, at 
pp 261, 264, 267 R v Martin, 8 Q B D 54, R v HalUday, 61 L T 701 
R V Beech, 7 Cr App R 197 

(l/) R V Farrington, Russ A Ry 207 

iz) Per Best, J , in R v Harvey, 2 B AC at p 268 

(a) 1 East, P C 231 

(b) R V Hill, 2 Moo C C 30 and 8 C A P 274 
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Diunkenness 
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Muider 


Bale 

intention 


any intention (c) In a case where a woman was charged with 
attempting to commit suicide, Jervis, C J , said If the 
prisoner was so drunk as not to know what she was about, how 
can \ou say that she intended to destroy herself?*’ (d) In a 
tnal for murder, where the evidence was that the prisoner 
was drunk when he committed the offence, Lord Coleridge, J , 
directed the jury that “ if the mind at that time is so obscure 
by drink, if the reason is dethroned and the man is incapable 
therefore of forming that intent [i e , the intent to kill or inflict 
serious injury), it justifies the reduction of the charge from 
murder to manslaughter ” , and this direction was held right (e) 
The form of insanity known as dehnuvi tremens is a defence 
where a crime is committed by one suffering from it (/) 

In cases of murder the degree of provocation which will 
reduce the offence to manslaughter and negative malice afore- 
thought has been elaborately considered in the authorities given 
below (9), and md\ be briefly summed up thus “ if the act 
was done while smaitmg under provocation of such a chaiacter 
and so lecent that the prisoner might reasonably be considered 
at the time not to be master of his leasoii, then the crime is 
manslaughter, but if the atf was done with premeditation, in a 
spirit of le'venge, or undei such ciicumstances that he ought to 
be considered mastei of his reason at the time when the act 
was done, then the crime is murdei ” Qi) 

It is a rule, laid down by Lord Mansfield, which has been 
said to comprise all the pimciples of preMous decisions upon the 
subject, that so long as an act rests in baie intention, it is not 
punishable by our law, but when an act is done, the law judges 
not only of the act itself, but of the intent with which it was 
done, and if the act be coupled with an unlawful and malicious 
intent, though m itself the act would otherwise have been 
innocent, jet, the intent being criminal, the act likewise becomes 
criminal and punishable (?) 

(c) Per Patteson, J , in P v Cruse, 8 C A P 541, at 646 

(d) B V Moore, SC & L. 319 

(e) B V Meade, [1909] 1 K B 896 
(/) B V Davts, 14 Cox, 663 

r (g) Stedman s Case, Fos 292 , P % Fisher, 8 C A P 182 , P \ B alters, 
St Tr 118 , P V Thomas, 7 C & P 817 , P v Ktrkman, 8 C & P 115 
o(^) See further on the subject, Stephen s Digest of the Crim La\« (1877), 

p 

B V Scojield, cited 2 East, P C 1028, at p 1030, Dugdale v P , 1 E & 
B 43^t 439 
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It IS accordingly important to distinguish an attempt (Ij Attempt 
from a bare intention, for the former a man may be made 
answerable, but not for the latter The “ will is not to be taken 
for the deed,” unless there be some external act which shows 
that progress has been made m the diiection of it, or towards 
maturing and eftecting it If there be an attempt, if there be 
something tangible and ostensible of \^hich the law can take 
hold, whith can be alleged and proved, there is nothing offensive 
to our ideas of justice in declaring it to be punishable Hence, 
an attempt to commit a felonv is, in man\ cases, a misde- 
meanour , and the general rule is, that “ an attempt to commit 
a misdemeanoui is a misdemeanour, whether the offence is 
created b> statute, or was an offence at common law ” (Z) 

Moreover, under 'various statutes, attempts to commit paiticulai 
offences are indictable and punishable, and the Criminal Pio- 
cedure Act, 1851 (14 & 15 Vict c 100), s 9, enables a ]ui\ 
to convict of the attempt upon an indictment for commission 
of the substantne offence, wherever the e\idence suffices to 
establish the one though not the other (m) 

A man who, b} an overt act, attempts to commit a paiticulai 
(rime, but fails to commit it, may be con-victed of the attempt, 
notwithstanding that the failure was me'vitable For instance, 
if he put his hand into another’s pocket, intending to steal 
whatever he maj find in it, he may be con'victed of the attempt 
to steal although theie was nothing in the pocket (n) 

It is worthy of remark that in 'v Eagleton (o), the Court Bemoteness 
after observing that, although “ the mere intention to commit a 
misdemeanour is not ciiminal, some act is required to make it 
so,” added, “we do not think that all acts towards committing 
a misdemeanour are indictable Acts remotely leading towards 
the commission of the offence are not to be considered as attempts 
to commit it, but acts immediately connected with it are ” The 
doctrine of “remoteness,” already commented on (/?), has here, 
consequently, an important application 

(k) See B V M'Pherson Dears A B C C 197 , B v Cheeseman, L & C 
140, B V Duckuorth, [1892] 2 Q B 83 

(l) Per Parke, B , in B v Roderick, 7 C & P 795 

(m) See B v Hapgood, L B 1 C C 221 

(n) B V Brown, 24Q B D 357, at p 869, B v Ring, 61 L J M C 116 
which cases overrule B v Colltns, LAC 471 

(o) Dears G C 615, as to which see B v Rohmon, [1916] 2 E B 342, at 
p 348 See B V Roberts, Dears C C 689, B v Gardner, Dears A B C C 
40, with which compare B v Martin, L B 1 C C 56 

(p) Ante, pp 162, 161 
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disabilities 


Insanity 


Infancy 


Our law, with a view to determining the intention, some- 
times couples togethei two acts which were separated the one 
from the other bj an appreciable interval of time, and ascnbes 
to the later act that charactei and quality which undeniably 
attached and was ascribable to the earlier, and the doctrine of 
relation is also occasionally biought into ])lav to determine the 
degree of guilt of an offender Thus, if A , whilst engaged in 
the piosecution of a felonious act, undesignedh causes the death 
of B , A may be con\icted of murder, the felonious purpose 
conjoined with the homicide being held to hll out the legal con- 
ception of that Clime {q) So, in /? \ Ihley (r), a felonious 
intent was held to relate back, and couple itself with a continu- 
ing act of trespass, so as, taken in connection with it, to 
constitute the crime of ldifen\ 

Having thus biiefl\ discussed the general lule, that ‘ there 
must be as an essential ingredient in a ciiminal offence some 
blameworthv condition of mind ” (?), it remains to add that 
such condition of mind cannot justh be imputed to persons 
who, b\ leason of their mental imbecility, or immature 'vears, 
are “ under a natural disability of distinguishing between good 
and eyil ” (/), the maxims of oui own, as of the mil law^, upon 
this subject, being, in omnihu6 panahhus jmlicii^ et atati et 
tmprudenha huccurnfur (w), and furiosi nulla voluntas est (r) 
With regard to insanity, the lule is that eyei\ person is 
presumed to be sane until the (outran be ]jro\ed, and that to 
establish the defence of insanity it must be clearly proved that, 
at the time of committing the act charged, the defendant “ was 
labouring under such a defect of leason, from disease of mind, 
as not to know the nature and qualitv of the act he was doing, 
or, if he did know it, that he did not know he was doing what 
was wrong ’’ (y) 

The question whether a criminal intention mav be ascribed 
to an infant depends upon the infants age An infant under 
seyen years of age cannot be guilty of felony, for the law pre- 
sumes that he is doh tncapas:^ and against this presumption no 

(^() Post Disc Horn 268, 269 , Crim L Com , Ist Rep 40, 41 
(r) Dears C C 149, see also R v Ashioell, 16 Q B D 190 
(f) Per Cave, J , m Chisholm v Doulion, 22 Q B D 736, at p 741 
(t) 1 Hawk P C 1 
(ii) D 60, 17, 108 

(x) D 60, 17, 6 , D 1, 18, 13, § 1 Funosus furore solum punttur , 4 Blac 
Comm 24 

(y) R y M Naghten 10 Cl A F 200, at p 210, which (see B v True, 127 
L T 561) 18 Btill law , see also R v Marslandf 7 Or App 77 
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a\erment can be received (-s) An infant abo^e se^en but under 
fourteen \ears, 'pnma facie ^ is dolt vicapax^ but the maxim, 
mahha \upplet atatem (fl), applies malue, oi the intention to 
do a T\ron^ul act, makes up for the want of matuie \eai> 
Accordingh, this piesumption of mcapacit} maj, gfeiieialh, be 
rebutted h, strong and piegnant evidence of a mischievous dis- 
ci etion, but the evidence ought to be stiong and deai bejond 
all doubt and contradiction [h) Two cjuestions should be left 
to the jurv, first, whether the infant committed fhe acts ihaiged, 
and secondly, whethei he had at the time a guiltv knowledge 
that he was doing wiong (c) It is, howevei, an iriebuttable 
presumption of law that a boy under fourteen years of age cannot, 
b} reason of physical inabilitv, commit lape or anv oftence of 
carnal knowledge (c/) Yet for aiding and allotting such offence 
he may be found guiltv as a pimcipal in the second degree (c), 
and he mav be convicted of an indecent assault (/) , and he mav , 
it IS submitted, be convicted of an attemjit to commit any such 
offence (c/) 

In the case of an infant who has attained fourteen vears of 
age, there is no piesumption that he is imapar doh, and his 
acts are subject to the same rule of construction as the icts of 
an adult (h) He may lie convicted of larcenv as a bailee (0 
('onnected with the subject of ciiminal intention are two 
important lules lelative thereto, the hist is ui cinmnahlnis 
sufjicit (jtneialis inahtia intentioms cum facto pans gtadin []) — 
if the malefactoi conceive a malicious intent in the execution of 
which he does haim to anothei person he is equallv guiltv, 
although he had no intention of doing that particulai peison 
an injiiiv [1) The second is, eveusat ant erUnuat delictum in 
capitahhus quod non opeiafur in ciiilihus (Z)— in capital cases 

(z) Marsh \ Loader, UC B N S 635,1 Hale, P C 27,28 

(a) Djer, 104 b 

(b) 4 Bldc Comm 23, 24, Hale, P C 26, 27 

(c) R V Ouen, 4 C & P 236 

id) R V Waite [1892] 2 Q B 600 

(e) 1 Hale, P C 630 B v Eldershaw 3 C A P 396 

(/) R y Wtlltams, [1893] 1 Q B 320 

(flf) R V Broicn, 24 Q B D 357 , judgment of Hawkins, J , m E v Wtlltams, 
supra 

{h) 1 Hale, P C 25 As to his liability for misdemeanour, see 4 Blac Comm 
22, R V Sutton, 3 A A £ 697 
(0 R V McDonald, 15 Q B D 323 
(;) Bsc Max reg 15 
iic) R y Smttk, Dears 559 
(1) Bac Max reg 7 



224 


FINSAUEKTAI, LEGAL FBINCIFLE8 


Qray \ 72 


tlie law IS in fa^oui of life, and will not punish with death 
unless a malicious intention appear, hut it is otherwise in civil 
actions, where the intent may be immaterial if the act done 
were injurious to another (m), of which rule a familial instance 
occurs in the liability of a sheriff, who, by mistake, seizes under 
a fi fa the goods of the wrong person So, an action for the 
infringement of a patent “ is maintainable in respect of what the 
defendant does^ not of what he intend^*' fn), the patentee is 
not the less prejudiced because the invasion of his light was 
unintentional (o) 

One case, in which the principle m faiorem vita^ ad\erted 
to by Lord Bacon, was considered, may here be noticed, since 
it in\olves a point of considerable importance It was decided 
by the House of Lords, on writ of erroi from the Court of 
Queen’s Bench in Ireland, that the pri\ilege of peiemptory 
challenge on the part of the prisonei extends to all felonies, 
whether capital or not, and it was obseived by Wightman, J , 
commenting on the position, that the privilege referred to is 
allowed onh in favorem vitcc, and did not extend to cases where 
the punishment is not capital, that it would seem that the 
oiigin of the pri\ilege iii felony may ha\e Iveen the capital 
punishment usuall;y incident to the qualitv of crime, but that 
the privilege was, at all events, annexed to the quality of ciime 
called felonv, and continued so annexed in juactice in England 
(at least down to the time when the question was laised), in all 
cases of felonj, whethei the punishment was capital oi not (p) 

In all criminal cases whenever upon the e-videnoe given a 
reasonable doubt as to the prisoner’s guilt or innocence is raised, 
the best lule is to incline to an acquittal Tutius semper est 
errare in acqmetando quam in pumendoy ei parte im^encordia, 
qucm et parte justitice (g) 


(m) Per Ld Kenyon in Haycraft v Creasy, 2 East, 92, at pp 103—104 

(n) Stead v Anderson, 4 C B 806, at p 834, Lee v Stmpson 8 C B 871, 
cited judgm , Beade v Conquest, 11 G B N 8 479, at p 492 

(o) Per Shadi^ell, V G , in Heath v Unwm, 15 Sim 552, same case, 5 H L 
Gas 505 

(p) Gray v 72 , 11 Cl & F 427, Mulcahy v 72 , L R 3 H L 306 The 
right of peremptory challenge by the Crown was much considered m Mansell v 
72, 8E &B 54 

(a) 2 Hale, P C 290 
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Nemo debet bis vexari pro una et l^dem CiusA (5 Rey 61 )— 

It a rule of law that a man shall not h( twice veted 
for one and the same cause (r) 

By the Roman la\^ , a& administered by the prcsetors, an action 
might be defended b} sho\nng such acts as might induce the 
preetor, on equitable grounds, to declare ceitain defences 
admissible, the effect of which, if established, would be not, 
indeed, to destroy the action ipso jure, but to render it ineftectual 
by means of the “ exception ’’ thus specially presciibed by the 
praetor for the consideration of the judge to whose final decision 
the action was referied The class of exceptions just adveited 
to include the exceptio rei judtcaUe, from which our own law 
presumably deiived the plea of judgment recovered (s) The 
res judicata was in fact, a result of the definite e sentence oi 
decree of the judge, and was binding upon, and in general 
unimpeachable by, the litigating parties (t), and this was 
expressed by the well-known maxim, res judicata pro lentate 
aciipitur (m), which, howe\ei, it must be undei stood, applied 
only when the same question as had ahead} been judicially 
decided was again laised between the same parties, the rule 
being erceptionim rei judicata obstaie quoties eadem quastio 
inter easdem pertona^ rerocatur (r) 

In our own law, the plea of judgment lecoAered at once Doctrine of 
suggests itself as analogous to the “ exceptio lei judicata ” above 
mentioned, and as direct]} founded on the general rule that 
‘a man shall not be twice vexed for the same cause ” “If 
an action be brought, and the merits of the question lie discussed 
between the parties, and a final judgment ('y) obtained b} either, 

(r) 6 Rep 61 Bonajides non pattfur ut bis idem exigatur D 50, 17, 57 
ff) See Ralston v Rouat, 1 Cl A F 424, at p 435, Philliinore Rom L 43 
(f) BriSBon ad verb Res Pothier, ad D 42, 1, pr 
(«) D 50, 17, 207 

(a;) D 44, 2, 3, Pothier, ad D 44, 1 1, pr 

iy) See Langmead v Maple 18 C B N S 255, Nouvwn v Freeman 
16 App Caa 1, Harrof v Harrop, [1920] 3 K B 386 A judgment or sentence 
IS a judicial determination of a cause agitated between real parties upon which 
a real interest has been settled In order to make a sentence, there must be a real 
interest, a real argument, a real prosecution, a real defence, a real decision Of all 
these requisites, not one takes place in the case of a fraudulent and collusive suit 
There is no judge but a person invested with the ensigns of a judicial office is 
misemployed in listening to a fictitious cause proposed to him there is no party 
litigating, there is no party defendant, no real interest brought into question 
(per Wedderburn, 6 G , arg in Duchess of Kingston s Case, 20 St Tr 355, at 
pp 478, 479, adopted by Ld Brougham m Bandon v Becker, 3 Cl A F 479, 
at p 510) As to fictitious special cases, see Doe d Duntze v Duntze, 6 C B 100 , 

Bnght v Tyndall, 4 Ch D 189 

L M 
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the parties are concluded, and cannot ( anvass tni same question 
again in another action, although, perhaps, sonfc objection or 
aigument might ha^e been uiged upon the firstvtrial, Tihich 
\^ould ha^e led to a difterent judgment (-:) In ^h a case, 
the matter in dispute hating passed m lem juduatvn the 
former judgment, t^hile it stands, is conclusive between the 
parties, if either attempts, b\ commencing anothei action, to 
re-open that matter, and for ihis lule t^o reasons aie always 
assigned the one, public point, for interest rei pubhca ut sit 
finis litiuTriy the other, the haidship on the individual that he 
should be twice texed for the same cause (a) 

A party tiho lelies upon the doctrine ot res jndunta “ must 
show either an actual meiger or that the same point has already 
been decided between the same parties ’’ (h) Our subject may 
therefoie be divided into two branches merger of cause of 
action, and estoppel by mattei of recoid, with both of \^hich 
^e propose briefly to deal 

The doctrine of merger ^^AS thus cleaily stated the veil- 
known judgment m King ^ Home (r) If there be a bieach 
of contract, or wrong done, or anj other cause of action by 
one against another, and judgment be reco\ered in a (’oiirt of 
lecord, the judgment is a bar (c7) to the original cause of action, 
because it is thereby reduced to a certamtv, and the object of 
the suit attained so far as it can be at that stage, and it would 
be useless and vexatious to subject the defendant to anothei 
suit for the purpose of obtaining the same result Hence the 
legal maxim, tiansit in lem judiiatam the cause ot action is 
changed into matter of record, which is of a higher nature, 
and the inferior remedy is merged in the higher This appeals 
to be equally true, where there is but one cause of action, 
whether it be against a single person oi several The judgment 
of a Court of record changes the nature of that cause of action, 
and presents it being the subject of another suit, and the cause 
of action, being single, cannot be afterwards di\ided into two ’’ 
In accordance with this exposition of the law, the general 

(z) Per Ld Kenyon in Greathead v Bromley, 7 T R 455 See Bagot \ 
Williams, 3 B & C 235, Jewshury v Mummery, L R 8 C P 66, Hall \ Leiy, 
10 Id 154, Shoe Machmery Co v Cutlan, [1896] 1 Ch 667 
(a) Lockyer v Ferryman, 2 App Cas 519 
(5) Per Tallies, J , in Nelson v Couch, 16 C B N S 99, at p 108 

(c) 13 M & W 494, at p 604 

(d) It must be pleaded (Houston > Sltgo, 29 Ch D 448 , Edevam v Cohen, 43 
Ch D 187) 
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lule (e) IS that a judgment, without satisfaction, ie<’o\ered 
against one of two joint (but not joint and several) debtois (/), 
01 one of two joint wrong-doers (^r), may be pleaded as a bar to a 
subsequent action against the other This rule, however, does 
not apply wheie the liability for a debt is several as well as 
joint, foi then a judgment against one of the debtors is not a 
bar to an action against the other upon his several liability, 
until the judgment has been satisfied (h), and if one of two 
joint debtois gne his cheque foi the debt, an unsatisfied judg- 
ment upon the cheque does not bar an action foi the debt 
against the othei debtor, for the cause of action is not the 
same (i) 

The question whethei a defendant is being \exed again for 
the mine cause of action depends, not upon technical considera- 
tions, but upon matter of substance ( 1 ) One test of identit\ is 
that the same eMdence will support both actions (?) In 
Brunsden \ Humphrey (m), the defendant had damaged the 
plamtift’b (ab, and also caused him personal injuries, by the 
same act of negligence Having sued for and lecovered damages 
in respect of the cab, the plaintiff sued again for the personal 
injuiies The majoiity in the Couit of Appeal, applying the 
abo\e test, held that the second action was not bailed While 
fully recognising the lule that w^heie there is but one cause of 
action damages must be assessed once for all, the> considered 
that, since two distinct lights of the jilaintiff had been infringed, 
he had a separate cause of action in respect of each of those 
rights 

Although the cause of action is the same, jet to constitute 
the foimer recovery a bar, “the circumstances must be such 
that the plaintiff might ha\e recoveied in the formei suit that 

(e) See the Mercantile Law Amendment Act 1866 (W A 20 Vict c 97) s 11 , 
Bee also R S C , 0 13, r 4,0 14, r 6 , 0 27, r 5 , W' eall v James, ^ L T 
516, McLeod V Power, [1898] 2 Ch 295 

if) King V Hoare, supra, Hammond v Schofield, [1891] IQ B 463, Hoare 
V Ntblett, Id 781, and see Parr v Snell, [1923] 1 K B 1 As to partnership 
debts, see the Partnership Act, 1890 (6d A 64 Yict c 39) s 9, cf Kendall v 
Hamilton, 4 App Gas 604, Re Hodgson, 31 Ch D 177 

ig) Bnnsmead v Harnson, L R 7 C P 547 (distinguished in Bradley v 
Ramsay, 106 L T R 771, and applied in Gunsbourg Re, [1920] 2KB 427) 

(fc) Bermondsey Vestry v Ramsey, L R 6 C P 247 

(0 Wegg Prosser v Evans, [1896] 1 Q B 108 (overruling Camhefort v Chap 
man, 19 Q B D 229) 

(k) Brunsden v Humphrey, 14 Q B D 141, at p 148 

(0 Hitchtn V Campbell, 2 Black W 827, at p 831, Martin v Kennedy, 2 
B A P 69, at p 71 , Hunter v Stewart, 31 L J Ch 346, at p 350 

(m) 14 Q B D 141 , cf Macdougall v Knight, 25 Q B D 1 
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which he seeks to recover m the second ” (n) The defendant’s 
ship, having negligently run down the plaintiff’s ship at sea, 
the plaintiff, by proceeding in rem in Admiralty, obtained a 
sale of the defendant’s ship and received the sum thereby 
realised , but as this sum compensated him only for a portion of 
his loss, he then brought a common law action for damages for 
the recovery of the residue, and it was held that the Admiralty 
decree was not a bar to the action (o) 

When a party to litigation seeks impropeily to raise again 
the identical question which has been decided by a competent 
Court, a summary remedy may be found in the inherent juris- 
diction which our Courts possess of pie\entmg an abuse of 
process (p) Moreover, the legislature has proMded means for 
preventing further abuse of process on the civil side (g') b) 
any person who has habitual!} and peisistently instituted 
vexatious legal proceedings without reasonable ground (r) 
Although it IS not a good defence in law to an action brought 
in this country that another action between the same parties 
for the same cause is pending in a foreign country, yet the Court 
here will interfere to protect the defendant fiom such double 
litigation if it be shown that it is in fact vexatious (5) 

The distinction between merger and estoppel by lecoid was 
thus explained by Loid Ellenborough in Outtam ^ More- 
wood (t) “ It IS not the recovery, but the matter alleged by 
the party, and upon which the recovery proceeds, which creates 
the estoppel The lecovery of itself in an action of trespass 
IS only a bar to the future recovery of damages foi the same 
injury, but the estoppel precludes parties and privies from con- 
tending to the contrary of that point, 01 matter of fact, which, 
having been once distinctly put m issue by them, or by those 
to whom they aie privy in estate or law (?/), has been, on such 
issue joined, solemnly found against them ” “ According to the 

(n) Per Willes, J , m Nelson v Couch, 15 C B N S 99, at p 109, Midland 
By Co V Martin, [1893] 2 Q B 172 See Wright v London Gen Omnibus Co , 
2 Q B D 271 

( 0 ) Nelson v Couch, 16 C B N 8 99 

(p) Stephenson v Garnett, [1898] 1 Q B 678 

(q) Boaler, In re, [1916] 1 K B 21 

(f) Vexatious Actions Act, 1896 (69 & 60 Vict ) c 61 

(«) McHenry v Lewis, 22 Gb D 897, Peruvian Guano Co v Bockwoldt, 28 
Id 226 , The Chnstianshorg, 10 P D 141 

it) 3 East, 846, at p 864 

(tt) See Mercantile, dc , Co v River Plate dc , Co , [1894] 1 Gh 678 , Yaung 
V Holloway, [1895] P 87 
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practice of every Court, after a mattei has once been put in 
issue and tried, and there has been a finding oi a verdict upon 
that issue, and theieupon a judgment, such finding and judgment 
are conclusive between the same parties on that issue In all 
Courts it would be treated as an estoppel ” (c) 

A judgment bj consent, or by default (^), howevei, raises 
an estoppel no less than does a judgment which lesults from 
a decision of the ('ourt after a matter has been fought out to 
the end (r) A judgment b^ consent is intended to put a stop 
to litigation between the paities, and a reasonable interpretation 
should be given to it, m oider to pie\ent questions which weie 
really in'^ oh ed in the action from being litigated again (a) 

The following lules lelative to judgments being given in 
e\idence in cnil suits aie taken fiom the famous opinion of 
the judges deliveied by De Giey, C J , in the Duchess of 
Kingston ii Ca^e (h) The\ were prefaced b\ a reference to the 
principle, on w^hich the limitation of estoppel pei leni judicatam 
to parties and privies depends, embodied in the maxim, le? inter 
alios atta alien nocere non poteit (c) 

1 “The judgment of a Court of comiiiient juiisdiction, 
directlj upon the point, is, as a plea, a bai, oi, as e\idence, 
conclusne, between the same parties, upon the same matter, 
diiectly in question in another Court That is to say, as later 
authorities show, it is conclusive as evidence, if pleaded in bar , 
but if not so pleaded, it is not conclusive, unless there has been 
no opportunity of pleading it (d) 

2 “The judgment of a Court of exelusne jurisdiction, 
directl} upon the point, is, in like manner, conclusi\e upon the 

(x) Judgment m Finney v Fmney, L R 1 P A D 483 See Conradt \ 
Conradi, Id 614 ButUr v Butler, [1894] P 26, Ruck v Ruck, [1896] P 162 
Humphries v Humplines, [1910] 2 K B 631, Cooke v Rickman, [1911] 2 
K B 1126 (t/) Huffer v Allen, L R 2 Ex 16 

(z) Re 8 American Go , [1895] 1 Ch 37, The Bellcatrn, 10 P D 161, Rtbble 
Joint Committee v Croston U D C , [1897] IQ B 251 , see G N W Central 
Ry Co V Charlebois, [1899] A C 114 

(fl) Per Ld Herschell in Re S imerican Co , [1895] 1 Ch 37, at p 60 If 
parties consent to the withdrawal of a juror, no future action tan be maintamed 
for the same cause {Gibbs \ RalfAi, 14 M & W 804) unless there be a substantial 
breach of the terms upon which the juror was withdrawn (Thomas v Exeter 
Fly ?o Co , 18 Q B D 822) 

(6) 20 St Tr 637, see 2 Sm L C , 12th ed , p 764 

(c) See post. Chap X This maxim applies where a party sues first in one 
capacity, and then in another, and as a different person m law, see Leggott v 
G N Ry Go , 1 Q B D 699, Re Deeley's Patent, [1896] 1 Ch 687 

(d) Vooght V WtncJi, 2 B A Aid 662, Doe v HuddaH, 2 C M A R 316, 
Doe V Wnght, 10 A A E 763, Magrath v Hardy, 4 Bing N C 782, 
Feversham v Emerson, 11 Exch 385 
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same matter, between the same parties, coming incidentally in 
question in another Court, for a different puipose ’’ 

3 “ But neither the judgment of a concurrent or exclusive 
jurisdiction is evidence of any matter iiihich came collaterally 
m question, though vithin the jurisdiction, nor of an> matter 
incidentally cognisable, nor of an^ matter to be inferred by 
argument from the judgment ’’ For a judgment “ is final onlj 
for its oi^n proper purpose and no further (e) 

In the Duchess of Kingston's Case^ in uhich these three rules 
were enunciated, the Duchess, being indicted for bigamy, sought 
to rely upon a sentence against her maniage vith her husband, 
pronounced in a suit betveen them lor jartitation of maiiiage, 
this sentence had been obtained b\ fraud and collusion, and the 
judges were unanimously of opinion that i)roof that it had been 
so obtained wholh destroyed the effect of such sentence And 
it may be safeH laid down that the maxim, nemo dehet his 
reran pro eajdem (ausa, can ne\ei be lelied iijion where the 
former proceedings were fraudulent and ( ollusne Foi instance, 
in Girdle^tone \ Brighton Aqvanum Co (/), which was an action 
to lecovei a penalty incuired b;^ keeping the Aquarium open on 
a Sunday, the defendants pleaded a judgment already recovered 
for the same penalty bj another infoimei , but the jilamtiff 
replied, and pio\ed at the trial, that this judgment was reco-vered 
b> co'vin and collusion between the parties thereto, who had 
pieviousl> agieed that such judgment shoiihl not be enforced, 
and it was theiefore held that such fictitious judgment was no 
bar to the ac tion 

It may be further obsened that a judgment of a (’ouit in a 
matter which is beyond its statutory juiisdictioii does not operate 
as an estoppel [g) 

The maxim in mo dehet his lemri pio una et eadem causa 
expi esses a great fundamental lule of our criminal law, which 
forbids that a man should be put in jeopardy twice for one and 
the same offence It is the foundation of the special pleas of 
autrefois acquit and autrefois lomitt (h) When a criminal 


(e) Per Ld Ellenborough m Outram v Morewood, 3 East, 346, at p 357, 
per Bruce, V C , m Barrs v Jackson, 1 Y & C Ch 586, at p 596 (as to which 
Bee per Ld Selbome in E v Hutchings, 6 Q B D 300, at p 304) , Hobbs v 
Henmng, 17 C B N S 826 See also Concha v Concha, 11 App Cas 641, 
De Mora v Concha, 29 Gh D 268 
(/) 3 Ex D 137, and 4 Id 107 

(g) Toronto Railway v Toronto Corporation, [1904] A C 809 

(h) 2 Hawk P C , c 35, s 1 , c 36, b 10 
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charge has been once adjudicated upon by a Court of competent 
jurisdiction, that adjudication is final, whether it takes the 
form of an acquittal or a conyiction, and it may be pleaded 
in bar of a subsequent piosecution for the same offence, Tihether 
charged yith or without matters of mere aggravation, and 
T^hether such matters relate to the intent with which the offence 
was committed or to the consequences of the offence (i) Pro- 
vided that the adjudication be by a Court of competent 
jurisdiction, it is immateiial whether it be upon a summaiy 
pioceedmg befoie justices or upon a trial before a juiy (/) 
Accordingly, a man, who has been indicted for an offence 
and acquitted, may not be indicted again for the same offence, 
provided that the firbt indictment weie such that he could haye 
been lawfully convicted upon it by proof of the tacts alleged 
in the second indictment, and if he be thus indicted again. 
Ills plea of autiefoi^ acquit is a good bai to the indictment The 
true test by which to decide whethei a plea of autrefois acquit is 
a sufficient bar m any particular case is, whether the eyidence 
necessary to support the second indictment would have been 
sufficient to piocuie a legal coimction upon the first (/) Thus 
an acquittal upon an indictment foi the murder mav be pleaded 
to an indictment foi the manslaughtei of the same person, and 
an acquittal upon an indictment foi burglar\ and larcenv to 
an indictment for the lai(eny of the same goods, foi in eithei of 
these cases the prisoner might have been convicted, on the first 
indictment, of the offeme <haiged in the second (rn) But an 
acquittal on indictment foi sodom} is no bai to a subsequent 
mdutment for gioss indecency with a male peison (n), of which 
latter offence the pnsonei could not have been convicted on the 
first indictment 

Similail}, the plea of autiefoib coniict operates to bar a 
second indictment after the piisoner has been prosecuted to 
conviction for what is substantial!} the same offence (o) Nemo 
debet bis punin pro imo delicto (/?), and it is an established 
principle that out of the same state of facts a series of prosecu- 

(0 R V Milts, 24 Q B D 423, at p 431 

\k) Ibid , V^emyss v Hopkins, L B 10 Q B 378, at p 381 

{1) Arch Cr PI , 26th ed , 166 

(m)2Hale. P C 245, 246 

(») R V Barron, [1914] 2 K B 670 

(o) Arch Cr PI , 26th ed , 160 

(p) Hudson y Lee, 4 Hep 43a 
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tions against a prisoner is not to be allowed (g), for instance, 
upon tbis ground a conviction for obtaining credit for goods by 
false pretences bars a further indictment for larceny of the same 
goods (r) The pleas of autrefou convict and autrefois acquit^ 
however, apply “only where there has been a former judicial 
decision on the same accusation in substance’’, and therefore 
where, after a summary conviction for an assault, the victim of 
the assault died, it was held that an indictment for manslaughter 
still lay against his assailant (s) 

Although our law forbids that a man should be again put 
in peril, after his comiction or acquittal upon a verdict given 
hy a jury on a good indictment on which he could be legally con- 
\icted vet an aboitne trial without a verdict is no legal bar to 
d second tiial either on the same oi a fiesh indictment, foi 
instance, the jur\, if unable to agree upon a verdict, may be 
discharged, and another jim be summoned [t] Moreover, the 
conviction or acquittal of a party is strictly, not b} the "verdict 
of the jury, but by the judgment of the Coiiit thereon (u), so 
a plea of autrefois convict could not be founded upon a judgment 
of conviction after the re-versal of that judgment for eiror (^), 
and no'a the rule is that a prosecution is not barred by an earliei 
conviction vhich has been re"ver8ed as eironeous in law (y), or 
by d conviction which has been quashed on certiorari as imposing 
a sentence unauthorized by the lav (::) 

The dismissal at petty sessions of a bastardy summons is no 
bar in law to a second summons, for it is not an adjudication [a) 
But an order of quarter sessions, quashing, on the ground of 
insufficient corroboration, an affiliation order made at pettv 
sessions, is an adjudication vherebj a second bastardv summons 
IS barred (6) 

The legislatuie has frequently recognised the maxim under 

(g) B, M Elrmgton, 1 B & 8 688, 696, Weltonv Taneborne, 99 L T 668 

(r) B V King, [1897] 1 Q B 214 (explained and distinguished in B v 
Barron, [1914] 2KB 670) 

(s) B \ Morns, L K 1 C C R 90 

(t) Wtnsor 8 Case, L R 1 Q B 390 

(«) See per Tindal, C J , m Burgess v Boetefeur, 7 M A Gr 481, at 
pp 604, 505 

(®) B V Drury, 18 L J M C 189 

(y) Ibid 

(z) Gonhn v Patterson, [1915] 2 E B 169 

(a) R V Gaunt, L R 2 Q B 466 , see Williams v Davies, 11 Q B D 74 

(b) R V Glynne, L R 7 Q B 16 But it is not a bar to an action for 
seduction brought by the master of the woman, because it is res inter alios acta 
{Anderson v Colltnson, [1901] 2KB 107) 
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review, for instance, aftei a trial upon an indictment for com- 
mitting an offence, another indictment for attempting to commit 
it IS forbidden by the same enactment vhich allows a verdict of 
guilty of the attempt to be found upon the eailiei indictment (c) 
Again, it ha's been enacted that vhere an act or omission con- 
stitutes an offence under t\^o or moie Acts, or both under an Act 
and at common law , the offender shall, unless the contrary inten- 
tion appears, be liable to be punished under either or any of those 
Acts or at common law, but shall not be liable to be punished 
twice for the same offence (d) 

It IS impoitant to notice how narrow are the limits within 
which a conviction opeiates as a judgment in rem A judgment 
of conviction on an indictment for foiging a cheque is conclusive, 
as between all peisons, as to the prisoner being a convicted felon, 
but it IS not even admissible evidence of the forgery in a subse- 
quent action on the cheque (e) 

(c) Crimiinl Protedurr Act 1851 (14 A 15 "Vict c lOOj, s 9 

(d) Interpretation Act, 1889 (52 & 53 Vicl c 03), s 33 

(e) See per Blackburn, J , m Castnque \ Imrte, L R 4 H L 414, at p 434 
(cited b} bmith, L T , in Ballantyne v Maclinnon, [1896] 2 Q B 457, at 
p 462) In the latter case it wis hold that an underwriter who had insured a 
ship against the perils of the sea, ind who was sued by the shipowner for J9350 
(being the amount awarded In the Admiralty Court to a tug which had towed 
the sbp into port) was not concluded from setting up the defence that the loss 
sustained b\ the shipowner had arisen, not from the perils of the sea, but from 
failure to provide sufficient bunker coal 
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ACQUISITION, ENJOIMENT, AND TRANSFER OF PROPERTY 
This chaptei contains three sections, treating lespectively 
of the acquisition, enjoyment, and transfer of propeitv In 
connection with the fiist of these subjects, one maxim only has 
been considered, which sets forth the piintiple, that title is 
acquiied by priority of occupation, a pimciple so exleiisi\eh 
applicable that the following pages gn e little more than a mere 
outline of a couise of investigation, whuh, it puisued in detail, 
would proie alike interesting and mstiiutne It is, indeed, 
only proper to obseive m hmine , — since from the titles which 
ha\e been selected with a view of showing the mode of treatment 
adopted, much more might be expected in the ensuing pages than 
has been attempted,— that a succinct statement of onl> the moio 
important of the rights, liabilities, and incidents annexed to 
property is here oftered , so that a perusal of the contents of this 
chaptei ma\ pro-ve ser\iceable in recalling the attention of the 
practitionet to the application and illustiation of piirniples with 
which he must necessaiily be already familiar, and may direct 
the student ^ without wearying his attention, to sources of 
information whence mav be deri\ed more copious supplies of 
knowledge 


§ I —THE MODE OF \CQUIRING PROPERTY 


Qui PRIOR EST Tempore potior est Juri (Co Litt 14 a J — 
He lias the better title who was first m point of time 

The title of the finder to unappropnated land or chattels must 
evidently depend either upon the law of nature, upon inter- 
national law, or upon the laws of that paiticular community to 
which he belongs According to the law of nature, there can 
be no doubt that priority of occupancy alone constitutes a valid 
title quod nulhus est id ratione naturadi occupanti conce- 
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ditur (a), but this rule has been so much restricted by the 
advance of civilization, by international laws, and by the civil 
and exclusne ordinances of each separate state, that it is now of 
little practical application It is, indeed, true, that an unappro- 
priated tract of land, oi a desert island, may legitimately be 
seized and reduced into possession by the fiist occupant, and, 
consequently, that the title to colonial possessions may, and in 
some cases does, m fact, depend upon piiority of occupation 
But vithin the limits of this countr}, and between sulyects, it is 
apprehended that the maxim which ve beie propose to consider, 
has no longer anj direct application as regaids the acquisition 
of title to Ieallt^ bv entiy and occupation It is, moreo\er, a 
geneial iiile, that \\hene\er the o^ner or peison actually seised 
of land dies intestate and without heir, the la^^ vests the ownei- 
ship of such land eithei m the Ciovn (6), oi m the suboidmate 
loid of the fee, bj escheat ^ ) , and this is in accoi dance with the 
spirit of the incient feudal doctrine expressed in the maxim, 
quod nuUius est, donum tegis (d) 

On the maxim, prior tempore^ potioi jine, niaj depend, 
however, the right of property in treasure tio\e, in wreck, 
derelicts (ej, waifs, and estrajs, which being hona lacantiay 
belong by the law of natuie to the first occupant oi finder, but 
which ha^e, in some cases, been annexed to the supieme pow^ei 
by the positne laws of the state (/) “ Theie are, ’ moreover, 

‘ some few things which, notwithstanding the general introduc- 
tion and continuaiKe of ])iopeitv, must still uiia\oidabl\ lemain 
in common, being such that nothing but an usufiuctuary 
piopeitv is cajiable of being had in them and therefore they 
still lielong to the first occupant dining the time he holds 
possession of them, and no longei Such (among others) aie 
the elements of light, air, and watei, which a man may occupy 
by means of his windows, his gardens, his mills, and othei 

(а) D 41, 1 3 12, 1, 12 

(б) So, there is no doubt that, by the law of the land the Crown is entitled 
to the undisposed of personal estate of any person who happens to die without 
next of kin ’ (per Shndwtll V C , in Taylor v Hay garth, 14 Sim 8 at p 18) 
see Robson v A G , 10 Cl A F 471, it pp 497, 498, Dyke v Walford, 5 
Moo P C 434 

(c) 2 Blac Com 244 

(d) Fleta, Iib 3 , Bac Ahr , Prerogattie (B) 

(e) Goods are ‘ derelict which have been voluntarily ibandoned and given 
up as worthless, the mind of the owner being alive to the circumstances at the 
time” (per Tindal, C J , in Legge v Boyd, 1C B 92, at p 112) 

(/) The reader is referred for information on these subjects to 2 Broom A 
Hadley, Commentaries, Chap XXVI 
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conveniences Such, also, are the generality of those animals - 
which are said to be fern naturce, or of a wild and untameable 
disposition {g ) , which any man may seize upon and keep for his 
own use or pleasure All these things, so long as they remain in 
possession, every man has a light to enjoy without disturbance, 
but, if once they escape from his custody oi he voluntarily 
abandon the use of them, they return to the common stock, and 
any man else has an equal right to seize and enjoy them 
afterwards ’’ (h) 

So, the finder of a chattel lying apparently without an owner, 
may, by virtue of the maxim under notice, acquire a special 
property therein (i) But chattels lying upon private lands are, 
pnma faciei in the possession of the ownei of the land, and he 
IS theiefore entitled to them, in the absence of a better title 
elsewhere (A) 

As against a wrong-doer, mere right to possession constitutes 
a valid title, and the wrong-doer cannot set up tertii against 
one whose claim to the goods in question rests on possession and 
nothing more (/) 

In accordance with the maxim, qui priot e^t tempore potioi 
est jure, the rule in descents is, that amongst males of equal 
degree the eldest inheiits land in preference to the others, 
unless, indeed, there is a particular custom to the contrary, as 
in the case of gavelkind, b^ which land descends to all the males 
of equal degree together, or borough English, accoidmg to 
which the youngest son succeeds on the death of his father, oi 
burgage tenure, which prevails in certain towns, and is charac- 


(gr) See Rtgg v Lonsdale 1 H A N 923, and 11 Exch 664 (followed in 
Blades v Htggs, 12 C B N S 601), Morgan v Abergatenny, 8 C B 768, 
Ford V Tynte, 31 L J Ch 177, Hannam v MocKett, 2 B AC 934, Ihottson 

V Peat, 3 H A C 644 

(li) 2 Blac Com 14 , Wood, Civ L , 3rd ed , 82 , Holden v Smallbrooke, 
Vaugh 187 See Acton v Blundell, 12 M A W 324, at p 333, Judgm in 
Embrey v Oven, 6 Exch 363, at pp 369, 372, Chasemore v Richards, 2 H 
A N 168, and 7 H L Cas 349 

(i) Armory v Delamme, 1 Stra 604 (cited, White v Mullett, 6 Exch 7, at 
p 18, and distinguished m Buckley v Gross, 3 B A S 666, at p 678), Bridges 

V Hawkesworih, OIL J Q B 75 See also IV flZIer v Drakeford, \ "E AB 749, 
Mortimer v Cradock, 7 Jur 46, Merry v Green, 7 M AW 623 

'There is no authority,” however, "nor sound reason for saving that the 
goods of several persons which ire accidentally mixed together thereby absolutely 
cease to be the property of their several owners, and become bona vacantia (per 
Bovill, C J , m Spence v Union Ma Ins Co , h B, S C P 427, at p 4fe) 
See ante, p 200 

(fc) 8 Staffs Water Co v Sharman, [1896] 2 Q B 44 
(0 Jeffnes vGWR^ Co, 6EAB ^2, at p 806, Glenwood Lumber 
Co V Phillips, [1004] A C 405, at p 410 
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tensed by special customs (wi) Where A had three sons, and 
D the joungest, died, leaving a daughter, E , and then A 
purchased lands in borough English, and died, it vas held, in 
accordance w ith the custom, that the lands should go to E (n) 

The right of pnmogenituie above-mentioned does not, ho^e\er, 
exist amongst females, and, therefore if a person dies possessed 
of land, leaving daughters only, the general rule is that the\ 
take jointl} as co-paiceners (o), but sometimes, as in the case of 
the land dealt with in Godfrey a Bullock ( 2 ?), it may be the 
custom of the manor that the eldest daughter shall take to the 
exclusion of the others 

The maxim now under consideration usually determines the Realpropert} 
rights of persons Avho make conflicting claims to real property 
At law the general rule clearly is that difPerent con\eyances of 
the same lands take effect according to their priority in time, 
and that prior possession is of no avail against prior title 
Equity follows the law, and, where the legal estate is oiitstand 
ing m a first unsatisfied mortgagee, of two subsequent equitable 
incumbrancers he who is prior in time is prior in equity [q) 

Equitable incumbiancers are ranked, as a rule, according to the 
dates of their secuiities Qui prior eH tempore potior est jure, 
the first giantee is potior y that is potentior, he has a better and 
supenor, because a prior, equity (r) 

The maxim, however, is, in our law, subject to an important Eflfeotof 
qualification, that where equities are equal, the legal title 
pi emails ” Equalitv here means, not equality in point of time, 
but the absence of ciicumstances rendering the conduct of one 
of the inal claimants less meritorious Equitable owners who 
are upon an equalitA in this respect may struggle for the legal 
estate, and he who obtains it, having then both law and equity on 
his side, IS in a better position than he who has equity only This 
doctrine is not confined to tacking mortgages, but applies in 
favour of all equitable owners or incumbrancers foi value with- 
out notice of piior equitable interests, who get in the legal estate 
fiom persons committing no breach of trust in conveying it to 
them (6) A later incumbrancer, who purchases without notice, 

(m) 2 Blac Com 83, 84 See Muggleton v Barnett, 1 H & N 282 2 Id 653 
in) Clements v Scudamore, 2 Baym Ld 1024 
( 0 ) 2 Blac Com 187, 366, 385 

(p) 1 Roll Abr 623, n 3, cited by Holt, C J , m Clements y Scudamore, 2 
Baym Ld 1024, at p 1027 

iq) Jones v Jones, 8 Sim 633, at pp 641—643 
(r) Phillips y Phillips, 4 D F & J , 208, at p 215 
(f) Batley v Barnes, [1894] 1 Ch 25, at pp 36, 37 
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and who afterwards acquires the legal estate, may hold it, as a 
rule, against one whose equitable title is prior in point of time , 
and the mere fact that he has notice of the prioi equitable incum- 
brance when he acquires the legal estate is immaterial (f) 

This doctrine of the protection gnen b} the legal estate (“m) 
enables a legal mortgagee, who makes further advances upon the 
security of the mortgaged property, to “ tack ” as against mesne 
incumbrancers of which he had no notice \^hen he made such 
advances, and also enables an equitable moitgagee, vho after- 
wards acquiies the legal estate, to “tatk” as against prioi 
equitable mortgagee of whom he had no notice when he took 
his own equitable mortgage This right of tacking, whereb\ 
priority is gained, never arises unless the legal estate is held oi 
acquired , one equitable incumbrance ( annot be tacked to 
another, for in all cases where the legal estate is outstanding, 
the several incumbrances must l>e paid according to then prioi it} 
in time’’ (a*), and it is essential to the light to tack a latei 
incumbrance as against an earlier that the latter be taken with- 
out notice of the earlier (y) 

A mortgagee ma}, (subject to the C’onve} aiu ing Act, 
1881 ) (z), eject, without notice to quit, a tenant who claims 
under a lease from the niortgagoi, granted after the moitgage, 
and without the mortgagee’s privity, for the tenant stands in 
the place of the mortgagor, and the possession of the mortgagoi 
cannot be considered as holding out a false appeaiance, since it 
is of the -very nature of the transaction that the mortgagor should 
continue in possession, and whenever one of two innocent parties 
must be a loser, then the rule applies, qui yrior esf tem'pore, 
potior est jure If, in the instance just gi'ven, one party must 
suffer, it IS he who has not used due diligence in looking into 
the title (a) 


{t) Tayhr v Russell, [1892] A 0 244 at pp 255, 259 
(tt) The doctrine was abolished by The Vendor and Purchaser Act, 1874 (37 A 
38 Yict c 78), s 7, but that section was repelled by the Land Transfer Act, 
1875 (38 & 39 Vict c 87), s 129, without prejudice to anything done meanwhile, 
and the doctrine now prevails except as regards lands in Yorkshire, which, under 
the Yorkshire Registry Act, 1884 (47 A 48 Vict c 54), s 16, are no longer 
affected by it 

(aj) Brace v Marlborough, 2 Peere Wms 491, at p 496 
iy) Hopktnson v Bolt, 9 H L Cas 514 (Applied m Hughes v Britannia, 
dc , Soc , [1906] 2 Ch 607, in Bradford Banking Co v Briggs, 12 App Gas 29, 
and in Deeley v Lloyds Bank, [1912] A C 766 Followed m Union Bank of 
Scot V Nat Bank of Scot , 12 App Gas 63 ) See further as to tacking, 
Marsh v Lee, 2 Vent 337, discussed at p 118 of II Wh A T , L 0 , 8th ed 
(z) 44 A 45 Vict c 41, s 18 (a) Keech v Hall, Dougl 21 
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With regal d to equitable mteresth in peisonal property, the Chosesm 
general rule is that an assignee for -value, who, at the date of 
the asbignment to him, had no notice of an earliei assignment, 
obtains priont} by gnmg notice, to the person who has legal 
dominion ovei the fund, before notice is gnen b\ the earliei 
assignee (h) a rule which applies generally to assignments of 
choses in action, oi of such interests in real estate as can only 
reach the hands of the beneficiary or assignoi in the shape of 
mone;^, but not to assignments of an equitable interest in leal 
estate, such as an equit\ of redemption (c) If the fund be in 
Court, a stop-oidei is eciunalent to notice (d) If the notices 
be given contemjioraneouslj, then the assignments take effect 
according to their dates (e) 

The above rule as to gaining pnoritv b) notice does not, Shares 
however, appl> as between the assignees foi value of equitable 
rights in shares of companies governed by the Companies Clauses 
Consolidation Act, 1845, oi the Companies (Consolidation) Act, 

1908, foi such companies are relieved bv statute fiom the dut} 
of taking anv notice of equitable rights in their shares (/), 
except, incleed, in so far as such notice affects then own right 
of chaigiiig the shaits with debts due from the shaieholder (q) 
Consequenth , where two peisons claim title to shares registered 
in the name of a thud, the earlier title usually prevails, and not 
that of which the companv first had notice (h) 

It two 01 nioie bills of sale be given, comprising the same Bills of sale 
chattels, then jnioiitv geneially depends now upon the order of 
date, not of then execution, but of then registration (0 Thus 
an earlier bill of sale, whether absolute or by wav of security, 
il not registered, cannot prevail against an absolute bill of sale, 
given later, but registered (A) But a bill of sale given by way 
of security is void, except as against the grantor, in respect of 
chattels of which the grantor is not the “true owner” at the 

ib) Dearie v Hall, 3 Bub^ 1 

(c) Ward v Buncombe, [lb93] A C 369, at pp 384, 390, and cases there 
collected 

(d) Mad V Postle, [1894] 2 Ch 449, at p 455 

(e) Caltsher v Forbes, L II 7 Ch 109 

(/) Soctiti Ginirde v Walker, 11 App Gas 20, Potoell v Lond & Prov 
Bank, [1893] 2 Ch 555 

(g) Bradford Bank v Brtgg<}, 12 App Gas 29 

ih) Moore v N W Bank, [1891] 2 Ch 599 

( 1 ) Bills of Sale Act, 1878 (41 & 42 Vict c 31), s 10 

(k) Conelly v Steer, 7 Q B D 620, Lyons v Tucker, Id 623, see also 
45 ft 46 Yict c 43. 8 8 
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time of the execution of the bill of sale (/), and therefore it 
cannot dcquiie priority, thiough registration, o\er an earlier 
absolute bill of sale, not registered (m) This reasoning, how- 
ever, does not apply as between two bills of sale gi-ven by way of 
security (n) A person vho buys goods by a bill of sale and 
leaves the seller in possession of the goods, now runs the risk 
of the sellei delivering the goods, under a sale or pledge, to a 
person receiving them in good faith and without notice of the 
previous sale (o) 

Assignments of ships and shares theiein are not affected by 
the Bills of Sale Acts (/>), but are legulated, as regaids legis- 
tered British ships, by the Merchant Shipping Act, 1894 (q) 
If there aie more mortgages than one legisteied in respect of 
the same ship or share, the mortgagees, notwithstanding any 
express, implied or constructive notice, are entitled in jinority, 
one over the other, according to the date at which each mort- 
gage IS lecorded in the register book and not according to the 
date of each mortgage itself (r) 

Bottomiy bonds form an exception to the rule If bonds 
are given at different periods of a "voyage, and the 'value of the 
ship IS insufficient to discharge them all, the last in point of 
date IS entitled to prioiit^ of pa^menf-, because the last loan 
furnished the means of preserving the ship, and without it the 
former lenders would have entirelj lost their securitv — mlmm 
fecit tohus pignons caumm {a) 

The respective rights of execution creditors inter se must 
often be determined by applying the maxim as to jiriority 
Where two wnts of execution against the same person are 
delivered to the sheriff, his duty is to execute both, giving 
priority to that which first came to his hands (t ) , unless, indeed, 
the earlier writ be void as against the later, in which case he 
must disregard the earlier in favour of the later (u) For 
instance, where goods seized under sl ]i fa founded on a judg- 


(Z) Bills of Sale Act (1878) Amendment Act, 1882 (46 & 46 Vict c 43), s 6 

(m) Tuck V Southern Cos Dep Bank, 42 Ch D 471 

(n) Thomas v Searles, [1891] 2 Q B 408 

(o) See the Factors Act, 1889 (62 & 53 Yict c 45), s 8, and the Sale of 
Goods Act, 1898 (66 A 67 Vict c 71), s 26 (1) 

ip) 41 A 42 Vict c 31, s 4 , see Gapp v Bond, 19 Q B D 200 

iq) 57 A 68 Vict c 60, ss 24-46 

(r) Ibid s 33, see Black v Wtlltams, [1896] 1 Ch 408, Barclay v Poole, 

[1907] 2 Ch 284 

(s) Abbott, Shipping, 14th ed , 196 

{t) D$nnt8 V Whetham, L B 9 Q B 346 

(tt) Se^ per Cave, J , in Be Pearce, 14 Q B D 969 
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ment fraudulent against creditors remain in the sheriff’s hands, 
or are capable of being seized by him, he ought to sell, or seize 
and sell, such goods under a subsequent writ of f. fa founded on 
a hona fide debt (.r) Where, moreover, a party is in possession 
of goods apparently the property of the debtor, the sheriff who 
has a fa to execute is bound to inquire whether the party in 
possession is so hona fide, and, if he find that the possession is 
held under a fraudulent or an unregistered (y) bill of sale, he 
IS bound to treat it as null and \oid, and le\y under the writ (2:) 

A writ of fi fa or other writ of execution against goods, 
binds the property in the goods of the execution debtoi as from 
the time when the writ is delivered to the sheriff to be executed , 
but subject to the rule that the writ does not prejudice the 
title to such goods acquired by a person in good faith, and lor 
^aluable consideration, unless he had, when he acquired his 
title, notice that such writ, or any other writ by virtue whereof 
the debtor’s goods might be seized or attached, had been delivered 
to and remained unexecuted in the hands of the sheriff (a) 

We maj observe that the law lelative to patents and to copy- Patents 
right IS referable to the maxim as to pnority With respect to 
patents, the general rule is that the original inventor of a 
machine, who has fiist brought his invention into actual use, 

IS entitled to pnority as patentee, and that consequently a sub- 
sequent original inventor cannot avail himself of the im ention , 
and this is evidently in accoi dance with the lule, qm pnor est 
tempore, potior est jure If, therefore, several persons simul- 
taneously discover the same thing, the party first communicating 
it to the public under the protection of the patent is the legal 
inventor, and is entitled to the benefit of it (6) 

A person, however, to be entitled to a patent for an in-v ention 
must be the first and true mientor, so that, if there be any 
public user thereof by himself or others before the grant of the 
patent (c), or if the invention has been previously made public 

(x) Chrtstophergon v Burton 3 Exch 160 , Shattock v Carden, 6 Exch 725 , 

Imrajf v Mdgnay, 11 M AW 267 , Drewe v Latneon, 11 A A E 629 
iy) See Ex p Blaxherg, 23 Ch D 264 

(«) Looiclc V Crowder, 8 B A C 132, at pp 136, 137, Warmoll v Young 
5 B A 0 660, at p 666 See, also, the cases cited, Arg , m Hunt v Cooper 
12 M A W 664 

(a) Sale of Goods Act, 1893 (66 A 67 Yict c 71), s 26 See Hobson \ 
Thelluson, L E 2 Q B 642 

(6) Per Abbott, C J , in Forsyth v Riviere, Webs Pat Gas 97, n , per 
Tmdal, G J , m Cornish v Keene, Id 501, at p 608 

(c) HousehtU, dc , Co v Netlson, 9 Cl A F 786 See Brown v Annandale, 

L M 16 
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in this country by a description contained in a work, T^hether 
written or printed, which has been publicly circulated, one who 
afterwards takes out a patent tor it is not the true and first 
inventor within the statute 21 Jac 1, c 3, even though, in 
the latter case, he has not borrowed his invention from such 
publication (d) But a communication trom abroad of a manu- 
facture openly published there may be the subject of a patent 
in this country, and an importer of an invention from abroad is 
an inventor (e) A communication made in England by one 
British subject to another of an invention never published in 
this country does not make the person to whom the invention 
lb communicated the first and true inventor (/) 

Although it IS generally true that a new principle, or modus 
operandij carried into practical and useful effect by the use of 
new instruments, or by a new combination of old ones, is an 
original in\ention, for which a patent may be supported (^), 
yet, if a person merely substitute, for part of a patented 
invention, some well-known equivalent, whether chemical or 
mechanical, then this, being in truth but a colourable lariation, 
amounts to an infringement of the patent {h), and where letters 
patent were granted for improvements in apparatus for manu- 
facturing certain chemical substances, and the jury found that 
the apparatus was not new, but that the patentee’s mode of 
connecting the parts of that apparatus was new, the Court, in an 
action for an alleged infringement of the patent, directed the 
verdict to be entered for the defendant, upon an issue taken 
as to the novelty of the invention (i) , and “ no sounder or more 
wholesome doctnne’’ in reference to this subject was ever 
established than that a patent cannot be had “ for a well-known 
mechanical contrivance merely when it is applied in a manner 
or to a purpose which is not quite the same, but is analogous to 


Webs Pats Gas 433 And generally, m regard to the question, what is such 
prior user as will avoid a patent, see Terrell on Patents, 6th ed , pp 59 et seq 

(d) Stead v WtUtame, 7 M A Gr 818, Stead v Anderson, 4 G B 806 See 
Booth y Kennard, 2 H A N 84 See Patents and Designs Act, 1907, s 1 

(e) Re Clartdge's Patent, 7 Hoo P G 394 

if) Marsden v Savtlle Street Foundry Co , 3 Ex D 203 

ig) Boulton v Bull, 2 H Bla 463, Halls Case, Webs Fat Gas 98 (cited, 
per Ld Abinger in Losh v Hague, Id 200, at pp 207, 208), Holmes v 
LAN W Ry Co , 12 C B 831, at p 851 See Tetley v Easton, 2GB 
N S 706, Patent Bottle Envelope Co v Seymer, 5 Id 164 

. (h) See Heath v Unwtn, 13 M A W 683, and 5 H L Gas 606 And see 

further on this subject, Newton v Gr June By Co , 5 Exch 331, Newton v 
Voucher, 6 Exch 869 

(t) Gamble v Kurte, 3 G B 426 
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the manner or the purpose m oi to which it has been hitherto 
notoriously used ” { 1 ) 

Copyright is now altogethei legulated by statute law (/) and Copynght 
at present depends entlrel^ on the Copynght A{t, 1911 (1 & 2 
Geo 6), c 46, which (s 31) enacts that “ no peison shall be entitled 
to copynght oi any similai light m any lit ei ary, diamatic, 
musical, or artistic work, whether published oi unjiublished, 
otherwise than under and in accordance with the pioM&ions ot 
this Act, 01 of anj other statutory enactment toi the time being in 
force,*' and (ss 3, 21) that copyright is the piopeity of the author 
and his assigns but that it subsists in respect of such works 
only wheie they aie original (s 1 (1) ) The object of the Act, 
as of the Copyright Act, 1842 (which it replaces) is to stimulate 
the production of such works (w), and the piotection which it 
affoids to the producers thereof extends to the whole of the 
King’s dominions (s 1 (1) ) other than the self-go\einmg domin- 
ions, in any of whuh, however, it may (s 25) be applied by the 
local legislature 


§ II — PROPERTl— ITS RIGHTS AND LIABILITIES 

This section contains remarks upon the legitimate mode of 
enjoying property, the limits and extent of that enjoyment, and 
the rights and liabilities attaching to it The maxims com- 
mented upon, in connection with this subject, are four that a 
man shall so use his own property as not to injure his neighbour , 
that the owner of the soil is entitled to that which is above and 
underneath it, that what is annexed to the freehold usually 
becomes subject to the same rights of ownership, that “every 
man’s house is his castle ” 


(fc) Per Ld Westbury m Harwood v ON Ry Co , 11 H L Gas 664, 
at p 682 

(l) See Jefferys v Booeey, 4 H L Gas 816 

(m) See per Ld Caims m Routledge v Goto, L B 3 H L 100, at p lOB 
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Sic utere tuo ut alifnum non LiEDAS (9 Re^ 59 )--Enpy 
your own property in such a marmer as not to injure that of 
another person {n) 

A man must enjoy his own property in such a manner as 
not to imade the legal rights of his neighbour expedtt 
reipuhliccB ne sua re qms male utatur (o) “ Every man,” 

observed Lord Tiuro (/>), “is restricted against using his pro- 
perty to the prejudice of otheis,” and “the principle embodied 
in the maxim, stc utere tuo ut altenum non la das y applies to 
the public in at least as full force as to individuals There are 
other maxims equally expressive of the principle nihil quod 
est incomemen^ est licitum (q) and salm retpubhccr suprema 
lea” (r) To so large a class of rases, indeed, and under 
circumstances so dissimilar, is the rule before us capable of 
being applied, that we can here merel} suggest some few leading 
illustrations, omitting references to many reported decisions 
which might equally well exemplify its meaning 

In the first place, then, we must observe that, as a rule the 
invasion of an established right, of itself, constitutes an injury, 
for which damages are recoverable, foi “ in all civil acts our 
law does not so much regaid the intent of the actor as the loss 
and damage of the party suftermg ” In trespass quare clausum 
fregity the defendant pleaded that he had land adjoining plain- 
tiff ^s close, and upon it a hedge of thorns , that he cut the thorns, 
and that they, ipw vnvitOy fell upon the plaintift^s land, and 
the defendant took them off as soon as he could On demurrer, 
judgment was given for the plaintiff, on the ground that, 
“ though a man do a lawful thing, yet if damage thereby befalls 
another, he shall answer it, if he could have avoided it ” {s) 

(n) Such 18 the literal translation of the above maxim its true legal meaning 
would rather be, So use vour own property as not to injure the rights of 
another See Arg , Jeffnes v Williams, 6 Exch 792 at p 797 

The maxim is cited commented on, or applied, in Bonomi v Backhouse, 
E B A E 622, at pp 637, 639, 643, in Chasemore v Richards, 7 H L Gas 
349 at p 388, per Pollock, C B in Bagnall y L d N TT By Co, 7H&N 
423, at p 440, in Williams v Groucott, 4 B A S 149, at pp 155156 

(o) I 1, 8, 2 (p) Egerton v Browrdow, 4 H L Gas 1, at p 195 

(q) Ante, p 128 (r) Ante, p 1 

(«) See Lambert \ Bessey Raym T 421, at p 422, Weaver v Ward 
Hiotb 134 per Blackstone J m Scott v Shepherd, 3 Wils 403 at p 410, 
per ^d Kenyon m Haycraft v Greasy, 2 East, 92, at p 104, Turhemlle v 
Stamps, 1 Bavm Ld 264 , Jones v FesUntog Ry Co , L B 3 Q B 733 , 
Vaugfdm v Menlove, 3 Bing N G 468, Piggott v E Counties Ry Co , 3 C B 
229, Grocers* Co v Donne, 3 Bing N G 34, Aldridge v G W Ry Co ^ 

4 Scott, N B 156 
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So, where the defendants planted on then oTvn land, about foui 
feet from their boundaiy fence, a yew tree, which grew so as to 
project beyond the fence and ovei an adjoining held hiied b} 
the plaintiff for pasture, and his horse, feeding in the field, ate 
of that part of the yew tree which so projected, and theieb^ 
died of poison it was held that the defendants were liable foi 
the value of the horse (t) 

Accordingly, ‘ in considering whether a defendant is liable to 
a plaintiff for damage which the latter has sustained, the question 
often IS, not whethei the defendant has acted with due care and 
caution, but whether his acts have occasioned the damage ’’ 
and this doc time “ is founded on good sense For when one 
person in managing his own affairs causes, liowe\ei innocently, 
damage to another, it is obMously only just that he should 
be the party to suffer He is bound su u/i suo ut non ladat 
alienum ’’ (i/) 

In the next place, it maj be laid down that, although bare 
negligence unproductive of damage to another will not give a 
right of action, negligence causing damage will do so fj*), negli- 
gence being defined to be “ the omission to do something which 
a reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affaiis, would do, 
or doing something which a prudent and reasonable man would 
not do'^ (y), negligence, moreovei, not being ‘^absolute or 
intrinsic,’^ but “always relative to some circumstances of time, 
place, or person,” imposing a duty to take caie (r) 

(f) CrowhuTSt V Amersham Bund Boards 4 E\ Div 5, see also Hurdmm 
V N E Ry Co,SC B D im 

(«) Per Ld Cranworth m Rylande v Fletcher, L H 3H L 330, at p 341 
(citing LamJberi \ Besbcy, supra, applied in Jones v Llanwrst U G , [1911] 
1 Ch 893, in Bekedere, <kc , Co y Ratnham Chemical Works, [1920] 2KB 
487 , m Charmg Cross, dc , Co v Lord HydraiUtc Power Co , [1913] 3KB 

442, and [1914] 3KB 772, m A G y Cory Bros, [1921] 1 A C 62, 

and in Ratnham, dc , Works v Bekedere, dc , Co , [1921] 2 A C 465 Distm 
guished in Rickards v Lothtan, [1913] A C 263) 

(x) See Broom s Com , 4th ed p 666 , Whitehouse \ Birmingham Co , 
27 L J Ex 26 , Bayley v Wolverhampton Co , 6 H & N 241 , Duckworth v 
Johnson, Aid. 668 

iy) Per Alderson, B , m Blyth v Birmingham Co , 11 Exch 781, at p 784 
See also Heaven v Pender, 11 Q B D 603, Le Lievre v Gould, [1893] 

I Q B 491 

Laches has betn defined to be a neglect to do something which by law a 
man is obliged to do (per Ld Ellenborongh in Sehag v Ahitbol, 4 M 4; S 
462, adopted by Abbott, C J , in Turner y Hayden, 4 B & C 1) 

(z) Judgm in Degg v Midland Ry Co , 1 H & K 773, at p 781 (approved 

in Potter v Faulkner, 1 B A S 800) As to proof of negligence see ante, 
p 213, Assop y Yates, 2 H & N 768, Perren v Monmouthshire Ry Co, 

II C B 866, Foee v Lane d Y Ry Co , 2 H 4 N 728, Hams v Anderson, 
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The following instances will serve to show in what manner 
the maxim placed at the head of these remarks is applied, to 
impose restrictions, first, upon the enjoyment of piopertv («), 
and secondly, upon the conduct of each individual member of 
the community In illustration of the first branch of the 
subject, we may observe, that, if a man build a house so close 
Injury to to mine that his roof o\erhangs mine, and throws the water off 
hoi^**°”*^* upon it, this is a nuisance, for which an action lies {b) So, an 
action lies, if, b} an erection on his own land, he causes a 
nuisance by obstiucting my ancient lights and windows ((), 
for a man has no right to erect a new edifice on his ground 
so as to prejudice what has long been enjojed by another (d) 
(vdifhcare in tvo proprto wlo non licet quod alien noceat (c) 
In like manner, if a man, in pulling down his house, occasion 
damage to, or accelerate the fall of, his neighbour's, he will be 
liable, provided there was negligence on the part of those 
engaged in pulling down the house, and he will not be exonerated 
from liability by employing a competent contractor to do the 
work Therefore, where the defendant and the plaintiff occupied 
adjoining houses, and the defendant rebuilt his house, employing 
d competent builder and architect for that purpose, and in the 
course of the work the workmen employed by the builder began 
to fix a staircase, and, in doing so, negligently and without 
the knowledge of the defendant or his architect cut into a party 
wall dividing the defendant’s house from the plaintiff’s, and 
thereby injured the plaintiff’s house, it was held that the 
defendant was liable (/) The operation being a hazaidous one. 


14 C B N S 499 , Reeve v Palmer, 5 Id 84 , Manchester Ry Co v FulUuion, 
14 Id d4, Roberts Y G W Ry Co , ild 50&, North v Smith, 10 Id 
572, Manley v St Helens Canal Co , 2 H & N 840, Willoughby y Horndge, 
12 C B 742, Templeman v Haydon, Id 607, Melvtlle v Dotdge, SC B 460, 
Groie y Chest d Holyhead Ry Co , 2 Exch 261 , Dansey v Richardson, 
S E A B 144 , Roberts v Smith, 2 H AN 213 , Cashtll v Wnght, 6 E A B 
891, Houlder y Soulby, 8 C B N 8 264 

(а) See per Holt, C J , m Tenant y Goldmn, 2 Baym Ld 1089, at pp 1092— 
1093 (followed in HodgKinson v Ennor, 4 B A S 229, at p 241) 

(б) Penruddocke's Case, 5 Bep 100 b, Fay v Prentice, 1 C B 828 

(c) Colls Y Home and Colonial Stores, [1904] A C 179 

(d) See per Pollock, C B , in Bagnall v L d N W Ry Co, 7H AN 428, 

at p 440, which well illustrates the maxim commented on See Dodd Y Holme 
1 A A E 493 (recognised m Bradbee Y Mayor of London, 6 Scott, N B 79, at 
p 120 , and in Partridge v Scott, 3 M A W 220) , Wyatt v Harnson, 8 B A Ad 
871, Brown Y Windsor, 1 Gr A J 20 (o) 3 Inst 201 

(/) Perctval y Hughes, 9 Q B D 441, and 8 App Gas 448 Bee also 
Bradbee v Af apor of London, 6 Scott, N B 79, at p 120, per hd Denman 
m Dodd Y Holme, 1 A A E 498, at p 506 See Peyton v Mayor of London, 
9 B A C 726 
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tlie defendant was bound to see that it was carried out with 
reasonable care and skill, and be could not avoid responsibility 
by delegating the control of that operation to a third jierson, 
however competent that person might be It would seem that 
the defendant's duty in such a case does not go beyond the 
exercise of reasonable caie and skill, and that, although the 
law has been ^ar}lng somewhat in the diiection of ti eating 
parties engaged in such a work, as insurers of then neighbours, 
or warranting them against injury, it has not quite i cached 
that point [g) 

The mere circumstance of juxtaposition does not, m the 
absence of any right of easement, rendei it necessary for a 
person who pulls down his wall to give notice of his intention 
to the owner of an adjoining wall, nor is smh person, if he be 
ignorant of the existence of the adjoining wall, bound to use 
extraordinary caution in pulling down hib own (h) 

Neither is any “ obligation towards a neighbour cast by law 
on the owner of a house, meiely as such, to keep it lepaired in 
a lasting and substantial manner the only duty is to keep 
it in such a state that his neighbour ma\ not be injured bv its 
fall, the house ma\, therefoie, be in a lumous state, provided 
it be shored sufficient!}, or the house may be demolished 
altogether” (?) Where, how^e\er, several houses belonging to 
the same owner are built togethei, so that each requires the 
support of the adjoining house, and the owner parts with one 
of these houses, the right to such support is not thereby lost (k) 
As between the owner of the surface of land and the owner 
of subjacent mineral stiata, and as between owners of adjoining 
mines, questions fiequentl} arise involving a consideration of 
the maxim, a/c uteie tuo nt ahenum non ladas (?), and needing 
an interpretation of it not too much curtailing the lights of 

(9) Per Ld Fitzgerald in Hughes v Perctvd, 8 App Gas 443, at p 466 
(h) Chadwick v Trower, 6 Bing NCI (reversuig the same case, 3 Id 
334, and cited in Bradbee \ Land Corpcfotum, 5 Scott, N R 79, at p 119) 
See also Grocers Co v Dimne, 3 Bing N C 34, Davts \ L d Blackwell Ry 
Co , 2 Scott, N R 74 per Collins, L J , in Southwark^ dc , Co \ Wandsworth 
B of W , [1898] 2 Ch 603, at p 613 

See further, as to the right to support by an adjacent house, Solomon v 
Vintners* Co , 4 H AN 685, Angus v Dalton, 6 App Gas 740 

(t) Judgm m Chauntiet \ Eobtn^on, 4 Exch 163, at p 170 As to the 
right of support for a sewer see Metr Board of Works v Metr Ry Co , L R 
4 G F 192 

(k) Richards v Rose, 9 Exch 218 

(l) See Wtlhams v Groucott, 4 B ft 6 149 
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ownership In Humphries v Brogd&n (m), the plaintiff, being 
the occupier of the surface of land, sued the defendant for 
working the subjacent minerals negligently and improperly, and 
without leaving any sufficient pillars and suppoits, and contrary 
to the custom of mining in that district, per quod the surface 
gave way Issue being joined on a plea of not guilty, it was 
proved at the trial that plaintiff occupied the surface, which 
was not built upon, and defendant the subjacent minerals, but 
there was no evidence showing how the occupation of the superior 
and inferior strata came into different hands The jury found 
that the defendant had worked the mines carefully and according 
to the custom, but without leaving sufficient support for the 
surface And the Court held that, upon this finding, the verdict 
should be for the plaintiff, because of common right the owner 
of the surface is entitled to support from the subjacent stiata 

The pnma facie rights and obligations of parties so situated 
relatively to each other may, however, be varied by the pro- 
duction of title deeds or other evidence (n) 

In Smith V Kennck (o), the mutual obligations of the 
owners of adjoining mines were much considered, and it was 
there laid down that “ it would seem to be the natural right 
of each of the owners of two adjoining coal mines — neithei 
being subject to any servitude to the other — to work his own 
in the manner most convenient and beneficial to himself, 
although the natural consequence may be that some prejudice 
will accrue to the owner of the adjoining mine, so long as 
that does not arise from the negligent or malicious conduct of 
the party ” It has accordingly been held that, if in conse- 
quence of a mine owner on the rise working out his minerals, 
water comes by natural gravitation into the mines of the owner 
on the dip, the latter cannot maintain an action if the working 

(m) 12 Q B 739 (with whom cf H^lton \ Whttehead, Id 734), see algo 
Haxnea v Roberts, 7 E & B 625, same case, 6 Id 648, Rowhotham v Wilson, 
8 H L Cas 348, game case, 8 E A B 123, 6 Id 593, Smart v Morton, 
5 E A B 30, Backhouse v Bcnomt, 9 H L Cas 503, same case, E B A E 
503, Davts v Trehame, 6 App Cas 460, A G v Conduit Co , [1895] 1 Q B 
301 

(n) Per Ld Campbell in Humphries \ Brogden and Smart v Morton, 
supra, Rowhotham v Wilson, supra 

There is no general nght to the support of land by subjacent v, ater , Popplewell 
V Hodktnson, L E 4 Ex 248 See Jordeson v Sutton Gas Co , [1899] 2 Ch 
217, Tnntdad Asphait Co v Ambard, [1899] A C 694, but see also Salt 
Unton V Brunner, Mond i Co , [1906] 2 E B 822 

(o) 7 G B 515, at p 564, with which cf Batrd \ Williamson, 15 G B 
N S 376, which is distinguished from Smith v Kennck supra, by Ld Cran 
worth m Rylands v Fletcher, L B 8 H L 330, at pp 341—342 
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IS carried on with skill, and in the usual mannei (/>) But if 
one mine owner in working his own mine dueits a natural 
watercourse, or causes by artificial means more water to come 
into his mine than otheiwise would come, wherebj an adjoining 
mine is flooded, the mine ownei is liable toi the damage so 
caused (q) 

From the above and similar cases we ma\ infer that much 
caution 18 needed in applying the maxim under our notice — in 
determining how far it ma\, on a given state of farts, lestrict 
the mode in w^hich property may be enjoyed oi used a principle 
here applicable undei \ery dissimilar circumstances being, that 
if a man brings oi uses a thing of a dangcious nature on his 
own land, he must keep it in at his own peiil, and is liable 
for the consequences if it escapes and does injur\ to his neigh- 
bour” (7) “The person,” therefore, “w^hose grass or corn 
18 eaten down b\ the escaping cattle of his neighbour, or whose 
mine is flooded b’s the watei from his neighboiii s ieser\oir (5), 
01 whose cellai is in\aded by the filth of his neighbour’s 
pri\y ( 0 , or whose habitation is made unhealthy b'v the fumes 
and noisome \apouis of his neighboui’s alkali works ft/), is 
damnified without any fault of his own, and it seems but reason- 
able and just that the neighbour who has bi ought something 
on his own property, whidi was not natuialh theie, harmless 
to others so long as it is confined to his own property, but which 
he knows will be mischievous if it gets on his neighbour’s, 
should be obliged to make good the damage which ensues if he 
does not succeed in confining it to his own propertv ” (r) 

Again, the rule of law which governs the enjovment of a 

(p) Wilson ^ Waddell 2 App Gas 95 , see Hurdman v A E Ry Co , 
3 C P D 168 

(q) Baird v Williamson, 15 C B N S 376, Fletcher v Smith, 2 App Cas 
781, Crompton v Lea L R 19 Eq 115 

(r) Jones v Festmiog Ry Co , L R 3 Q B 733, at p 736 , Rylands v 
Fletcher, L R 3 H L 330, at pp 339, 340 (where many cases illnetrating the text 
are collected), and the cases noted in connection therewith at p 245, n (u), ante 

(s) Suppose A has a dram through the lands of B and C , and C stops 
up the inlet into his land fiom B s, and A nevertheless, knowing this, pours 
water m the dram and d images B A is hable to B ,” said Pollock, CB , 
in Harnson v G A Ry Co , 3 H & C 231, at p 238, see Collins v Middle 
Level Commrs , L R 4 C P 279 

(t) Of Foster v WarhlmgUm Urban Council, [1906] 1 K B 648 

(tf) St Helen s Smelting Co \ Tipping, 11 H L Gas 642 , and see Rusher 

V Polsue, [1906] 1 Gh 234 

{x) Judgm m Fletcher v Rylands, L B 1 Ex 265, at p 280, adopted by 
Ld Gaims in the same case, L R 3 H L 330, at p 340 See East Tel Co 

V Cape Town Tram Co, [1902] A C 381 (escape of electricit\), Whitmores 
(Edenbndge) v Stanford, [1909] 1 Ch 427 


Use of flow 
mg water 
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stream flowing in its natural course over the surface of lands 
belonging to different owners is well established, and illustrates 
the maxim under notice Each owner has a right to the advan- 
tage of the stream flowing in its natural course over his land, 
and to use the same as he pleases for any purpose of his own 
connected with his tenement (7), pio\ided that they be not 
inconsistent with a similar right in the owner of the lands above 
or below so that neither can an^ ownei above diminish the 
quantity or injure the quality ot the water, which would other- 
wise naturally descend , nor can anj owner below throw back the 
watei without the licence or the giant of the owner abo\e (z) 
Where, therefore, the ownei of land applies the stream lunning 
through it to the use of a newly erected mill, he niaj, if the 
stream be diverted or obstructed b} the owner of land abo\e, 
recover for the consequential injui} to the mill, and the same 
principle seems to apply where the obstruction or dneision has 
taken place before the erection of the mill, unless, indeed, the 
owner of land higher up the stream has acquired a right to anj 
particulai mode of using the water by prescription, that is, 
by usei continued until the presumption of a grant has arisen (a) 
What has been just said applies generally to surface water 
flowing natuially o\er land — between which and water artificially 
flowing the distinction is important as legards the mode of 
applying our principal maxim, and has been thus explained 
The flow of a natural stream creates natuial lights and 
liabilities between all the riparian proprietors along the whole 
of its course Subject to reasonable use be himself, each pro- 
prietor is bound to allow the water to flow on without altering 
the quantity or quality These natural rights and liabilities 
may be altered by grant or by user of an easement to alter the 
stream, as by diverting, or fouling, or penning back, or the like 
If the stream flows at its source by the operation of nature, 
that IS, if it is a natural stream, the rights and liabilities of 
the party owning the land at its source are the same as those 

(y) Macartney v Lough Smlly By [1904] A C dOl 

(«) Mason v Hill, SB A Ad 1, see Omerod \ Todmorden Mill Co, 11 
Q B D 156, Wright v Hrnuard, 1 Sim A Btu 190 (cited m radffments in 
Acton V Blundell 12 M & W 324, at p 349, and m Emhrey v Owen, 6 Exch 
353, at p 368), Chasemore v Richards, 7 H L Cas 349, Rawstron \ Taylor, 
11 Exch 869 Broadbent v Ramsbotham, Id 602 See also Whalley v 
Latfig, SHAN 675 and 901, Htphns Y Birtn d Shejf Gas To , 6 H AN 
250, and 5 Id 74 

(a) Judgm m Mason y HWI, 5 B A Ad 1 (where the Boman law upon the 
subject 18 briefly considered), at p 35 
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of the proprietors m the course below If the strbam flows at 
its source by the operation of man, that is, if it is an artificial 
stream, the owner of the land at its source or the commencement 
of the flow IS not subject to any rights or liabilities towards any 
other person, in respect of the water of that stieam The owner 
of such land may make himself liable to duties m lespect of 
such water by grant or contract, but the part} claiming a light 
to compel performance of those duties must give eviden(e of 
such right, beyond the mere sufteiing b} him of the ser\itude 
of receding such water (b) 

“Eights and liabilities in respect of aitificial sti earns when 
first flowing on the surface are entirely distinct fiom rights and 
liabilities in respect of natural streams so flowing The watei 
in an artificial stream flowing in the land of the pait> by whom 
it IS caused to flow is the property of that pait\, and is not 
subject to an} rights or liabilities in respect of other persons 
If the stream so bi ought to the surface is made to flow upon the 
land of a neighbour without his consent, it is a wiong for which 
the party causing it so to flow is liable If theie is a grant by 
the neighboui, the terms of the grant legulate the rights and 
liabilities of the paities thereto If theie is iininteriupted user 
of the land of the neighbour for recemng the flow as of light 
for twenty }ears, such usei is evidence that the land fiom which 
the water is sent into the neighboui ’s land has become the 
dominant tenement, ha-sing a light to the easement of so sending 
the water, and that the neighboui ’s land has become subject to 
the easement of receiving that water But such iisei of the 
easement of sending on the water of an artificial stream is of 
itself alone no eMdence that the land from which the water 
IS sent has become subject to the servitude of being bound to 
send on the water to the land of the neighbour below The 
enjoyment of the easement is of itself no evidence that the 
party enjoying it has become subject to the servitude of being 
bound to exercise the easement for the benefit of the neighbour 
“ A party by the mere exeicise of a right to make an artificial 
dram into his neighbour’s land, either from mine or suiface, 
does not raise any presumption that he is subject to any duty to 
continue his artificial dram, b\ twenty years’ user, although 
there may be additional circumstances by which that presump- 
tion could be raised, oi the light proved Also, if it be proved 

(b) Judgm in Gated \ Mariyn, 19 C B N S 732, at p 759 See f^uttall v 
BracetoeU, L B 2 Ex 1 
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that the stream was onginally intended to have a permanent 
flow, or if the party by whom or on whose behalf the artificial 
stream was caused to flow is shown to have abandoned per- 
manently, without intention to resume, the works by which the 
flow was caused, and given up all right to and control over 
the stream, such stream may become subject to the laws relating 
to natural streams fc) 

Accordingly, if an artificial watei course has existed for a 
considerable number of years, and is of a permanent nature, the 
water cannot be diverted or lessened in quantity by the owmei 
of the land at its source, or by owners of land through which 
it passes, to the injury of owners lower down the stream (d), 
but it IS otherwise, if the stream was temporary in its character, 
as, for instance, cieated bv a pumpmg-engine used to dram 
land, and was allowed to flow on to the adjoining land under 
circumstances which negative an intention to give the use of 
the artificial stream as a matter of right (e) 

With respect to water percolating underground bj undefined 
channels, the general lule of law is that if a landownei, by anj 
lawful opeiation upon his own land, as by mining or by sinking 
a well therein, intercepts such water on its way to his neighbour's 
land, or dram such water out of his neighbour’s land, the 
neighbour has no cause of action for damage sustained thereby, 
whether the damage be that the wells or ponds m the neigh- 
bour’s land run dry (/), oi that his land subsides from want of 
the natural subjacent support it formerh deii\ed from the 
water {g) In the absence of any grant, contract, oi statute, 
rendering the general rule inapplicable, such damage is damnum 
absque injuria But a landowner, though he may lawfully 
deprive his neighbour of water percolating towards his well, 

(c) Judgm in Gaved v Martyn 19 C B N S 732, at pp 767-- 759 

(d) SutcUff V Booth, 9 Jur N 8 1037, htmey v Stocker L E 1 Ch 396, 
Rameshur, dc s Case, 4 App Cas 121 See Kennt v G E By Co , 27 Ch D 
122, Mostyn v Atherton, [1899] 2 Ch 360 See also Whitmores {Edenhridgo) 
V Stanford, [1909] 1 Ch 427, Baily v Clark, [1902] 1 Ch 649 

(e) Arkwright v Gell, 6 M & W 203, at p 232, Staff <i W Can Co v 
Bim Can Navigation, L E 1 H L 254 Schwann \ Cotton [1916] 2 Ch 
459, at p 468 per Lord Cozens Hardy, M E 

if) Acton V Blundell, 12 M & W 324, Chasemore \ Richards, 7 H L Cas 
849, 2 H AN 168 (where, at p 195, Coleridge, J diss , cited the maxim 
under notice) Bradford Corpor v Pickles, [1895] A C 587, Mcnab v Robert 
son, [1897] A C 129, Bradford Corpor v Ferrand, [1902] 2 Ch 665 (distm 
guished in Schwann v Cotton, [1916] 2 Ch 120, at p 139) 

(y) Popplewell v Hodkinson, L E 4 Ex 248, see Gr June Can Co v 
Shugar, L B 6 Ch 483 and ante, p 248, n (n), see also Salt Union v 
Brunner Mond d Co , [1906] 2 E B 822 
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IS not entitled to foul his neighbour's well b> polluting such 
water with sewage he must keep his Ol^n hlth in (h) 

The principle, which the above instances ha\e been selected Conflicting 
to illustrate, likewise applies where -various lights, -which are 
at particular times una-voidably inronsistent with each other, 
are exercised concurrently by different individuals, as, in the 
case of a highway, where right of common of pasture and right 
of common of tuibary may exist at the same time, or of the 
ocean, which in time of peace is the common highway of all (t), 
in that of a right of free passage along the street, which right 
may be sometimes interrupted by the exercise of other rights (k) 
or in that of a port or navigable river (Z), which may be likewise 
subject at times to temporary obstruction In these and similai 
cases, where such different co-existing rights happen to clash, 
the maxim, sic utere tuo vt ahenum non lada^^ will, it has 
been observed, generally serve as a clue to the labyrinth (m) 

And further, the possible jarring of preexisting lights can 
furnish no warrant for an inno\ation which seeks to create a 
new right to the prejudice of an old one, for there is no legal 
principle to justify such a proceeding (n) 

Not only, moreover, does the law gne redress where a Nuisance 
substantiye injur} to property is committed, but, on the same 
principle, the erection of anv thing offensive so near the house 
of another as to render it useless and unfit for habitation is 
actionable (o), the action in such case being founded on the 


(h) Ballard ^ Tomlinson 29 Ch D 115 

(?) Per Story, J , The Mananna Flora, 11 Wheaton (U S ), E 42 American 
decisions do not bind our Courts, but this case is of import ince as regards 
intern ‘itional 

(k) See A G V Brighton, dc , Co , [1900] 1 Ch 276 

(l) See Mayor of Colchester v Brooke, 7 Q B 339, Morant v Chamberltn, 

6 H & N 641 Dobson \ Blackmord, 9 Q B 991 , Dimes v Petley, 16 Q B 
276 , i? \ Betts, 16 Q B 1022 As to the liability of the owner of a vessel, 
anchor, or other thing \vhich, having been sunk in a nvcr, obstructs the naviga 
tion, see Brown v Mallett, 6 C B 699 (recognised in Manley v St Helens 
Canal Co 2 H & N 840, at p 864) , Hancock v York, dc , Ry Co ,10 C B 
348 , White v Crisp 10 Bxch 312 , per Bovill, C J , m Vivian \ Mersey Docks 

Board, L R 6 C P 19, at p 29, BaHUtf v Baker, 3 H & C 163, The 

Snark, [1900] P 106 

As to the liability of a shipowner for negligently damaging a telegraphic 
cable, see Sub Marine Tel Co v Dickson, 16 C B N 8 769 

See also Mersey Docks Tntstees v Gibb9, L R 1 H L 93, White \ 
Phillips, 16 C B N S 246 

(m) Judgm m B V Ward, 4 A & E 384, at p 406 

(n) Judgm in B V .Ward, supra 

(o) Per Burrough, J , m Deane v Clayton, 7 Taunt 489, at p 497, Doe d 
Btsh V Keeling 1 M & S 96 See Simpson v Savage, 1 G B N S 347 
Mumford v Oxford, dc , Ry Go , 1 E AN 84 
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infringement oi violation of the rights and duties arising by- 
reason of vicinage (p) The doctime upon this subject, as 
laid down by the Exchequer Chamber (^), and substantially 
adopted by the House of Lords (7), being, “that whenever, 
taking all the circumstances into consideration, including the 
nature and the extent of the plaintiff’s enjoyment before the 
acts complained of, the annoyance is sufficiently great to amount 
to a nuisance according to the ordinary*- lule of law, an action 
will lie, whatever the locality may be”, but trifling incon- 
veniences merely are not to be regarded (»), for lea non favet 
votis deltcatorwm (t) An action, however, does not lie if a 
man build a house whereby inv prospect is interrupted (m), 01 
open a window whereby mv privac\ is disturbed, in the lattei 
case the only remedy is to build on the ad]oining land 
opposite to the offensive window (^) In these instances 
the general principle applies — qui ]me sm iititur neminem 
Icedit (y) 

In connection with the law concerning nuisances, the practi- 
tioner may have to decide between asserted lights which are 
in conflict with each other— the right to erect 01 maintain, and 
the right to abate a nuisance — in doing so the following pro- 
positions (z) may guide him 1 A person may justify an 
interference with the property of another for the purpose of 
abating a nuisance, if that other is the wrongdoer, but only 
so far as the interference is necessary to abating the nuisance 
2 It is the duty of a person who enters upon the land of anothei 
to abate a nuisance, to act in the way least injurious to the 
owner of the land 3 Where there are alternative ways of 


(p) Alston V Grant, 3 E A B 128, judgm in Reedte v L d N W Ry Co , 
4 Exch 244, at pp 256, 257 

(g) Bamford v Twnley, 3 B & 8 62, at p 77 See also Mudge v Penge 
U C , [1914] W N 126) 

(r) St Helens Smelting Co v Tipping, 11 H L Gas 642 

(f) 11 H L Gas , at pp 645, 655 , Gaunt v Fynney, L B 8 Gh 8 
(t) Aldred s Case, 9 Bep 57 b , Robinson v KHvert 41 Cb D 88, at p 97 
See further as to what may constitute a nuisance , R v Bradford Nav Co , 
fi B AS 631 , Cleveland v Spier, 16 G B N B 399 

(tt) Com Dig , “ Action upon the Case for a Nuisance ’ (G ) , Aldred^s Case, 
9 Bep 57 b Acoordmg to the Boibbii law it was forbidden to obstruct the 
prospect from a neighbour’s house see D 8, 2, 3, and 15, Wood, Civ Law, 
drd ed 92, 93 

(x) Per Byre, C J , as cited m Chandler v Thompson, 3 Camp 80, Jones \ 
Tapling, 11 H L Gas 290 

iy) Vide D 50, 17, 161, and 155, § 1 

(s) Bee Roberts T Rose, L B 1 Sz 82 See further as to abating a nuisance, 
Drake y Pywell, 4 H AC 78, Lemmon v Webb, [1895] A C 1 
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abating a nuisance, if one wa;y would cause injury to the property 
of an innocent third party or to the public, that cannot be 
justified, although the nuisance may be abated by interference 
with the property of the wrongdoer Therefoie, where the 
alternatne ways in-vohe an interference \<ith the pro])erty either 
of an innocent peisoii or of the wrongdoei, tlie mterfeience must 
be with the property of the wrongdoei 

The right to the reception of light in a lateral direction 
(without obstiuction) is an easement The strut right of 
piopert} entitles the ownei only to so much light (and air) 
as fall perpendicularly on his land (a) The law on this subject 
formerl} was, that no ution would he, unless a light had been 
gained in the lights bv piescnption (5), but it was subsequently 
held that, upon eMdeme of an adveise enjoyment of lights foi 
twenty years oi upuaids unexplained, a juiy might be diiected 
to presume a right b\ grant or otherwise, e\en though no lights 
had existed there befoie the commencement of the twenty 
years (c) and although, formerly, if the peiiod of enjoyment 
fell short of twenty years, a presumption in fa-\oui of the plain- 
tiff’s light might have been raised from other cue iimstances, it 
IS now enacted by the Piescnption Act, 1831 (2 & 3 Will 4, 
c 71), s 6, that no piesumption shall l>e allowed or made in 
suppoit of any claim upon proof of the exeicise of the enjoy- 
ment of the right or mattei claimed for less than twenty years, 
and by s 3 of the same statute, that, when the access and use 
of light to and foi any dw^ellmg-house, workshop, or other 
building, shall ha\e been adually enjoyed (d) therewith for the 
full peiiod of twenty years, without interruption (c), the right 
thereto shall be deemed absolute and indefeasible, any local 
usage 01 custom to the contrary notwithstanding, unless it shall 
appear that the same was enjoyed by some c onsent or agreement 
expressly made or given foi that purpose by deed oi writing 
And by s 4, “ the period of twenty yeais shall be taken to be 
the period next befoie some suit or action wherein the claim 
shall have been brought into question, and no act or matter shall 

(a) Gale on Easements, 5th ed 319, and in regard to the enjoyment of light 
and air, see IVhtte v Bass, 7 H AN 723, Freteen v Phtltpps, 11 C B N S 
449, Chastey v Ackland, [1897] A G 155, and [1695] 2 Ch 389 

(5) See D 8, 2, 9 

(c) 2Selw,N P,12thed,p 1134 

(d) See Courtauld v Legk L B 4 Ex 126 

(e) See Bennuon v Cartwright, 5 B AS 1, Plasteren' Co v Paruh Clerks* 
Co , 6 Exch 630 


Easement of 
light 
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be deemed to be an interruption witbin the meaning of the 
statute, unless the same shall have been submitted to or 
acquiesced in, for one year after the party interrupted shall have 
had notice thereof, and of the person making or authorising the 
same to be made The last section of this Act is applicable 
not only to obstructions preceded and follo\ved by portions of the 
twenty years, but also to an obstruction ending \\ith that period, 
and, therefore, a prescriptive title to the access and use of light 
may be gained bj an enjoyment for nineteen years and 330 days, 
followed by an obstruction for thirty-five days (/) 

It may be well to add that “ every man may open m} number 
of windows looking over his neighbour’s land, and, on the other 
hand, the neighbour may, by building on his o\^n land, within 
twenty years after the opening of the window obstruct the light 
which would otherwise reach it ’’ {g) 

After a good deal of controversy it is now established that, 
when an easement of light has been acquired by prescription, 
no action tmII lie for obstructing the access of light, unless the 
obstruction is so great as to amount to a nuisance The owner 
of the dominant tenement is not necessarily entitled to complain 
because there has been some diminution of the light pieviously 
enjoyed (h) 

Air The right to air as distinguished from light appeals in some 

respects to be governed at common law by the same principles as 
apply to light, but the light to the uninterrupted passage of air 
across one’s neighbour’s ground cannot be acquired undei the 
Prescription Act, 1833 (2 & 3 Will 4, c 76), s 2, and it vould 
further seem that no presumption of a grant of such a right will 
arise from a long and continuous user of the right claimed (t) 
A total deprivation of air would, however, under certain circum- 
stances, amount to a nuisance, and as such would be restrained, 
and m the cases cited below injunctions were granted to prevent 
and remove obstructions which impeded the ventilation of the 
plaintiff’s premises (;) 

Liability for To the instances already given, showing that, according to 
negligence maxim, sic vtere tuo ut aliemm non Imdas^ a person is held 

(f) Fhght y Thomas, 11 A & E 688, affirmed 8 Cl & F 231 See Eaton v 
Swansea Waterworks Co ,17 Q B 267 

ig) Per Ld Cranworth m Taplmg v Jones, 11 H L Cas 290, at p 311 

(h) Colls V Home Colonial Stores, [1904] A G 179 

(i) Webb V Bird, 10 C B N S 268, and 13 Id 841 

(/) Gale V Abbot, 8 Jur (N 8 ) 987 , Dent v Auction Mart Co ,L R 2 Eq 
238 



PBOPESTY—ITS BIGHTS AND LIABILITIES 


257 


liable at law for the consequences of his negligence, may be 
added the following — It has been held, that an action lies 
against a party for so negligently constructing a hay-rick on the 
extremity of his land, that, in consequence of its spontaneous 
Ignition, his neighbour’s house was burnt down (h) So, the 
owners of a canal, taking tolls for the navigation, are, by the 
common law, bound to use reasonable care in making the naviga- 
tion secure, and are responsible for the breach of such duty, upon 
a similar principle to that which makes a shopkeeper, who 
“ invites ” (Z) the public to his shop, liable for neglect m leaving 
a trapdoor open without any protection, by which his customers 
suffer injury (m) The trustees of docks are like^vise answerable 
for their negligence and breach of duty causing damage (n) 

The law also, through regard to the safety of the community, 
requires that persons having in their cu8tod\ instiuments of 
danger, should keep them \nth the utmost care (o) Accoidingly, 
where the defendant sent a young girl to fetch his loaded gun, 
and the girl, having got the gun, pointed it at a child and 
drew the tugger, in the mistaken belief that the priming had 
been temo\ed it was held that the defendant was liable for the 
injuries the child sustained through the gun going off (p) 

“ If,” obsei\ed Lord Denman in a subsequent < ase, “ I am guilty 
of negligence in leaving anything dangerous m a place where 
I know it to be extremely piobable that some other person will 
unjustifiably set it in motion, to the injury of a third, and if 


(k) Vaughan v Menlove 3 Bing N C 46S see also Turheriille v Stampe, 
1 Eavm , Ld 264 Jones v Fe^Uniog Eg Co , L B 3 Q B 733 As lo 
liability for fire, caused by negligence, see further Filhter v Phippard 11 Q B 
347 , per Tmddl, C J , in Foss v HtU, 2 C B 877, at p 889, and in Piggot v 
East Counties Ry Co , 3C B 229, at p 241, Smith y Frampton, 1 Ba^m Ld , 
62 , Canterbury v A G , 1 Phill 306 , Smith yLASW By Co, LB6 
C P 98 

(l) See Nicholson v Lane (f 1 By Co , 3 H AC 634 , Holmes y N E By 
Co , L B 4 Ex 254, Lunt y LdNW By Co, hPilQB 277, at p 286, 
Hayward v Drury Lane Theatre, [1917] 2 £ B 899 

(m) Parnaby v Lancaster Canal Co , 11 A A £ 238, at p 243 , Birfcett ^ 
Whitehaven Junction By Co , 4 H AN 730, Chapman y Bothwell, E B & h 
166 , Bayley v Wolverhampton Wateru orks Co , 6 H AN 241 

(n) Mersey Docks Trustees v Gibbs, L B 1 H L 93, see also Winch v 
Thames Conservators, LB 7 C P 458 , Coe v Wise, L B 1 Q B 711 , B v 
Williams, 9 App Gas 418, Gibraltar Commusioners v Orp,la, 16 App Cas 400 

(o) ' The law of England, in its care for human life, requires consummate 
caution m the person who deals with dangerous weapons , ’ per Erie, C J , Potter 
^ Faulkner, 1 B A S 800, at p 606 Rylands v Fletcher, L B 3 H L 330, 
also exemplifies the text 

(p) Dtxon y Bell, 5 M AS 198, Sullivan v Creed, [1904] 2 Ir B 317, see 
also Clark v Chambers, 3 Q B D 327, and compare Ruoff v Long, [1916] 1 
£ B 148 


Dangerous 

instruments 
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that injury should be brought about, I presume that the sufferer 
might ha\e redress by action against both or either of the two, 
but unquestionably against the first ” (gr) This principle has 
been applied in later cases to the sale of dangerous articles, and 
it has been laid down that a person who sells a dangerous article, 
knowing that it is dangerous and that the purchaser is or may 
be unaware of its dangerous character, is bound to give warning 
of the danger to the purchaser, and is liable for the consequences 
of his failure to give it (r) 

Although the owner of an animal which is ferce naturce has 
the right to keep it, yet he keeps it at his peril, and if the 
animal does an injury to any person, the owner is answerable 
for the injury, unless the person injured brought it upon himself 
In this respect there is no distinction between an animal which 

15 ferce naturce^ and an animal which, though it belong to a 
class of animals considered to be mansuetce naturce ^ is in fact 
dangerous, and is known by its owner to be such («) Whoever 
keeps an animal accustomed to attack or bite mankind, with 
knowledge that it is so accustomed, is pnma fat te liable to any 
person attacked or bitten b-v it, and the gist of an action for 
the injury is the keeping the animal with knowledge of its 
mischievous propensity (t) Not every propensity which causes 
mischief is in law a mischievous propensit} Thus where a dog, 
not given to rushing at bicycles, gambolled across a road so as 
to cause a bicycle accident, the owner was held not liable (w), 
and an owner of sheep is not liable for damage caused by 
untended sheep as the result of their rushing suddenly across a 
road so as to upset a motor car {«) , but where an unbroken colt, 
not under control, was being driven along a highway at night, 
it was held that the owner was liable for an accident resulting 

(g) Lynch v Nurdm, IQ B 29, at p 86 (with which of Mangan v Atter 
ton, L B 1 Ex 289), aee Lygo v Neivhold, 9 Exch 302, Caswell v Worth, 
6 E & B 849, Engelhart v Farrant [1897] 1 Q B 240 (with which compare 
MeDowall v G W By , [1903] 2 K B 331 , Dominion Natural Gas Co v 
Collins, [1909] A C 640), Cooke v Mid G W By , [1909] A C 229, 
Bichards v Lothian, [1913] A G 263, at p 274 

(f) Clarke v Army d Navy Stores, [1908] IK B 156, Blacker v Lake, 106 
L T 683 See also George v Skmngton, L B 6 Ex 1 , discussed m Blacker v 
Lake, supra 

(s) Filhurn v People's Palace Co , 26 Q B D 268, Jackson v Smithson, 

16 M A W 663 566, Brody v Warren, [1900] 2 I B 632 

, (t) May V Burdett, 9 Q B 101, Hudson v Boberts, 6 Ex 679, Baker v 

i^ell, [1908] 2 E B 826 

(tt) Milligan v Henderson, [1916] S C 1030» 

(x) Heath's Garage v Hodges, [1916] 2 K B 370 
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from the colt bolting on seeing a bicycle light (y) An owner 
of an animal known to be savage is liable for injuries caused by 
it to persons who, with his leave or by his permission, are on 
the place where it is kept (-?), he is not, however, liable for 
injuries inflicted on persons trespassing on enclosed land in which 
the animal is kept {a) To render the owner of a dog liable 
for its biting the plaintiff, it is sufficient to prove his knowledge 
that it had previously attempted to bite another person, but 
his knowledge that it had bitten some other animal is generally 
not enough {h) As a rule, the owner of a dog is only liable for 
the particular vice which be knew that it had (c), but, by 
statute, he is now liable, without proof of scienter^ for injury 
done by his dog to cattle, including horses, sheep, and swine {d) 
The owner of animals mansuetce natnrce, such as oxen, horses, 
sheep, and pigs, is, as a general rule, bound to prevent their 
straying upon his neighbour’s land, and if they so stray, he is 
liable for all the ordinar\ consequences of the trespass, the 
question whether the trespass was due to his negligence being, 
generalh, immateiial (c) To this rule there is an exception, 
necessary for the conduct of the common affairs of life, in cases 
where such an animal, in the (ouise of being lawfully driven 
along a highway, strays upon adjoining premises The defen- 
dant s ox, while being driven through the stieet, entered the 
plaintiff’s shop through the open doorway, and damaged his 
goods In the absence of proof of negligence on the drover’s 
part, it was held that the defendant was not liable, on the ground 
that owners of property adjacent to a highway hold it subject to 
risk of injury from accidents not caused by negligence (/) It 
seems too that the owner of domestic animals is not liable for the 
damage they cause, while straying on a highway, to a person 
using the highway, who is not the owner of the soil (ff) 

(y) Turner v Coates, [1917] 1 K B 670 

(z) Lowery v Walker, [1911] A C 10 

(a) Marlor v Ball, 16 T L R 239 

(b) Worth V Gtlltng, L R 2 C P 1 , Oshome v Chocqueel, [1896] 2 Q B 

109 

(c) See Read v Edwards, 17 C B N S 245, cf Cooke v Wartng, 2 H A C 

882 

{d) Doga Act, 1906 (6 Ed\v 7, o 32), as 1, 7 

(e) Cox V Bttrbtdge, 13 C B N S 430, 438, Elite v Loftus Iron Co , L li 
10 G P 10, Lee \ Rtley 18 C B N 6 722, see Singleton v Wtlltamson, 7 

H & N 410, Dtxon y G W By Co , [1897] 1 Q B 300 

(/) Ttllett V Ward, 10 Q B D 17 

(g) Per Bray, J , in Hadtoell v Rtghton, [1907] 2 E B 345, at p 346 , 
Higgms v Searle, 100 L T 280 
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The above instances (which might easily be extended through 
a much greater space than it has been thought desirable to 
occupy), will, it 18 hoped, suffice to give a general view of the 
manner in which the maxim, sic utere tuo ut alienum non loedasy 
18 applied in our law to restrict the enjoyment of property, and 
to regulate in some measure the conduct of individuals, by 
enforcing compensation for inj lines inrongfully occasioned by a 
violation of the principle vhich it involves, a principle which is 
obviously based in ]usti€e, and essential to the peace, order, and 
well-being of the community As deducible from the cases cited 
in the preceding pages, and from others to be found in our 
Reports, the following propositions may, it is conceived, be 
stated — 

1 It IS, imma feu le, comj)etent to an^ man to enjoy and deal 
with his 01 ^ n property as he chooses 

2 He must, however, so enjoy and use it as not to affect 
injuriously the rights of others 

3 Where rights are such as, if exercised, to conflict with 
each other, we must consider whethei the exercise of the right 
claimed by either paity lie not restiained b^ the existence of 
some duty imposed on him towards the othei Whether such 
duty be or be not imposed must be determined bj reference to 
abstract rules and piinciples of law 

4 A man cannot bj his toitioiis act impose a dutv on another 

5 But, lastly, a wrongdoei is not necessarily, by reason of 
his being such, disentitled to lediess bv action, as agau'st the 
party who causes him damage, for sometimes the maxim holds 
that injuna non excu^at tnjurmm (h) 


Cujus EST Solum ejls est usque ad Ccelum {Co TaU 4 a) — 
He who 'posmses land possesses aho that which is above 
It (») 

Land, in its legal signification, has an indefinite extent 
upwards, so that, by a conveyance of land, all buildings, growing 


(h) This maxim is also sometimes applicable where the action is founded upon 
contract See {ex gr) Alston v Hemng, 11 Exch 822, at p 830, Htlton v 
Eckersley, 6 E & B 47, at p 76, Hornby T Close, L K 2 Q B 158, Farrer 
V Close, L B 4 Q B 602 

(0 A maxim of general application (per Grove, J , in B v Keyn, 2 Ex D 63» 
at p 116) 
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timber^ and water, erected and being thereupon, likewise pass (Ic) 

So, if a man eject another from land, and afterwards build upon 
it, the building belongs to the owner of the ground on which 
it IS built, according to the principle cvdificatum solo solo 
cedit (?), which we shall presently consider 

From the maxim cujus est solum ejus est usque ad coelumt Injur) caused 
it follows that a person has no right to erect a building on building”^”^ 

his own land which interferes with the due enjoyment of 

adjoining premises, and occasions damage thereto, either by 
overhanging them, or by the flow of water from the roof and 
eaves upon them, unless, indeed, a legal right so to build has 

been conceded by grant, or ma} be presumed by user and b^ 

operation of the Piescription Act, 183d (2 & 3 Will 4, c 71) 

Where the declaiation alleged that the defendant had erected 
a house upon his freehold, so as to project o-ver the plaintiffs’ 
house ad nocumentum liben tenementi ipsorum, but did not 
assign any special nuisance, the Court held the declaration good, 
because the erection must evidently have been a nuisance pro- 
ductive of legal damage (w), and it has been held that the 
erection of a cornice projecting over another’s garden is a 
nuisance, from which the law will infei injur\, and foi which, 
therefore, an action will he (n) 

With respect to the nature of the remedy for an injury of Injuiy to 
this kind, not only will an action lie at suit of the occupier, 
but the reversioner may also sue where injury is done to the 
reversion, provided such injury be of a permanent character (o), 
or prejudicially affect the reversionary interest (p) It is well 


{k) Co Litt 4 a, Batens Case 9 Rep 63 b, it 54 i Allaway v Wagstaff, 
4 H & N 807 

(/) Post, p 264 

(m) Baten s Case, 9 Rep 53 b See also Penruddock s Case, 6 Rep 100 b 

(n) Fay v Prentice, 1C B 828 , per Pollock, C B , m Solomon v Vintners 
Co , 4 H AN 585, at p 600 

(o) Smyson v Savage, 1 C B N S 347, where the cases are collected See 
particularly Mumford v Oxford, dc , By Co , IB. AN 84, Battishill v Reed, 
18 C B 696, Cox v Glue, 5 C B 533, Tucker v Newman, 11 A A E 40 
Jackson v Peeked, 1 M A b 234, Ktdgtll v Moor, 9 C B 364, Bell v Mid By 
Co , 10 C B N S 287 

As to the distmctiOD between injuries to realty of a permanent and of a merely 
temporary kind, see also Hammersmith d City By Co v Brand, L B 4 H L 
171,R»cfccfv Metr % Co , L R 2 H L 176 

Case will he by the reversioner for a permanent injury to a chattel let out on 
hire, Mears y L d S W Bp Co , 11 C B N S 850 

(p) Metr Association v Petch, 5 C B N S 504, Nott v Shoolbred, L B 
20 £q 22 , Cooper v Crabtree, 20 Ch D 689 
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settled that a man may be guilty of a nuisance as well in 
continuing as in erecting a building on the land of another (q) 

If a landowner allows the branches of his trees to overhang 
his boundary, his neighbour has a right of action for actual 
damage caused thereby, and the neighbour is entitled to cut the 
branches back, whether or not they cause damage, but it is 
doubtful whethei, in the absence of actual damage, an action 
lies (r) In an action of trespass for nailing a board on the 
defendant’s own wall, so as to o\erhang the plaintiff’s garden, 
the maxim e^t solum ejus est usque ad ccelum was cited 
in support of the form of action, but Lord Ellenborough (s) 
observed that he did not think it was a trespass to interfere 
with the column of air superincumbent on the close that, if 
it was, then an aeionaut was liable to an action of trespass by 
the occupier of e\ery field over which his balloon might pass, 
since the question, whether the action was maintainable, could 
not depend upon the length of time for which the superincumbent 
air was in’vaded and that, if any damage arose from the board 
overhanging the dose, the lemedy was bj action on the case, 
and not by action of trespass [t) 

It must be observed, moreover, that the maxim under con- 
sideration IS not a presumption of law applicable in all cases 
and under all circumstances, for example, it does not apply to 
chambers in the inns of court (u) or to flats , for a man may 
have an inheritance in an upper chambei, though the lower 
buildings and soil be in another” (r) 

Not only has land in its legal signification an indefinite extent 
upwards, but in law it extends also downwards, so that whatever 
is in a direct line between the surface and the centre of the earth 
belongs to the owner of the surface, and hence the word “ land,” 
which is nomen generalimmum, includes, not only the face of 
the earth, but everything under it or o\er it, and if a man grants 
all hiB lands, he grants thereby all his mines, woods, waters, and 
houses, as well as his fields and meadows {y) Where, however, 

{q) Baittshtll v Reed, 18 G B b96, at p 713 (citing Holmes ^ Wilson, 10 
A AE bOS , Thompson Gibfon, 7 M 456, Bo«v^rv Gook,iC B 236) 
(r) Smith V Gtddy, [1904] 2 K B 448, Lemmon v Wehh, [1896] A C 1 
(x) Ptckermg v Eudd, 4 Camp 219 , see also per Shadwell, V C , in Saunders 
V Smith, ed by Crawford, at p 20 Kenyon v Hart 6 B A R 249, at p 252 
(t) See Reynolds v Clarke 2 Raym , Ld , 1399, Fay v Prentice, 1 C B 
828, Corbett v Htll, L R 9 Eq 671 

(fi) Per Manle, J , in Fay \ Prentice, 1 C B 828, at p 840 

(x) Co Litt 48 b 

(y) 2 Blac Com 18 
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a demise TVds made of premises late in the occupation of A 
(particularly described), part of which was a yard, it was held, 
that a cellar, situate under the jard, and late in the occupation of 
B , did not pass^ for though primal facte it would pass, yet that 
might be regulated and explained by circumstances (-) 

The maxim, then, abo\e cited, gives to the owner of the soil 
all that lies beneath its surface Whether, therefore, it be 
solid rock, or porous ground, or venous earth, or part soil and 
part water, the owner of the surface may dig therein, and apply 
all that IS there found to his own purposes, at his fiee will 
and pleasure (a), although, as already stated, he may incur 
liability by so digging at the extremity and under the surface 
of his own land as to occasion damage to his neighbour’s ancient 
house (b) 

But, although the general lule, which obtains in the absence 
of any express agreement between the parties interested in land, 
is as above stated, and although it is a presumption of law that 
the owner of the freehold has a right to the mineials under- 
neath, yet this presumption may be rebutted b) showing a 
distinct title to the surface, and to that which is beneath, for 
mines may form a distinct possession and different inheritance 
and it frequently happens that a person, being entitled both to 
the mines and to the land above, grants away the land, except- 
ing out of the grant the mines, which would otherwise have 
passed thereby, and also reserving to himself powder to entei 
upon the surface of the land granted away, in order to do all 
acts necessary for the purpose of getting the minerals excepted 
out of the grant, compensation being made to the grantee for 
the exercise of the powei In this case one person has the 
land above, the other has the mines below, with the power of 
getting the minerals, and the rule is, according to the maxim 
SIC utere tuo ut alienum non Icedas, already considered, that 
each shall so use his own right of property as not to injure his 
neighbour, and, therefore, the grantor will be entitled to such 
mines only as he can work, leaving a proper support to the 
surface And here we may observe, that if a man ertepts out 
of a grant all mines and mineials, he excepts also the right of 

(«) Doe d Freeland v Burt, 1 T R 701 See Dentson v Holliday, 1 
H & N 631, and the maxim, cuicanqae altquie quid concedit, concedere videtur et 
id sine quo res ipsa esse non potuit , infra, p 307 

(a) Judgm m Acton v Blundell, 12 M & W 324, at p 354 

lb) 1 Grabb, Beal Prop , p 93 
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doing all things necessary for the purpose of obtaining the 
mines and minerals so excepted (c), as, for example, the right of 
going upon the land and making shafts and erecting engines 

If there be a grant of an upper room in a house with a 
reservation of a lower room to the grantor, he undertaking not 
to do anything which will derogate from the right to occupy 
the upper room , in this case, if the grantor were to remove the 
supports of the upper room, he would be liable in an action of 
covenant {d) 

It may be noticed, m conclusion, that the maxim under 
consideration does not apply in fa\our of local authorities, in 
whom streets aie vested by virtue of the Public Health Act, 
1875, 8 149, 01 any similar enactment Such enactments %est 
in the authority such property onh as is necessaij for the 
control, protection and maintenance of the streets as highways 
for public use, and confer no general proprietary rights in the 
air abo\e or the ground belov the streets (e) 


Quicquid plantatub Solo Solo cedit (Wentu Off Ex , 
lith ed 145) — Whatever is affixed to the soil belongs 
thereto 

It may be stated, as a general rule of great antiquit\ , that, 
whatever is affixed (/) to the soil becomes, in contemplation 
of law, a part of it, and is subjected to the same rights of pro- 
perty as the soil itself In the Institutes of the Civil Law 
it IS laid down, that if a man build on his own land with the 
materials of another, the owner of the soil becomes, in law, 
the owner also of the building qma omne quod solo inadtfir 
catur solo cedit (g) In this case, indeed, the property in the 
materials used still continued in the original owner, and 
although, by a law of the XII Tables, the object of which was 
to pre\ent the destruction of buildings, he was unable, unless 

(c) Cardigan v Armitage, 2 B AC 197, Clark v Cogge, Cro Jac 170, 
Hayles v Pease, [1899] 1 Ch 667 

(d) Hams v Rydmg, 6 M AW 60, at pp 71, 76 

(e) Tunbridge Wells \ Baird, [1896] A C 434, J^andsuorth \ United Tel 
Co , 13 Q B D 904 

(/) " In several of the old books the word fiaatur is used as synonymous with 
plantatur" in this maxim (Judgm in Cltmte v Wood, L B S Ex 257, at 
p 260) As to buried chattels, see Elwes v Bngg Gas Co , 33 Ch D 562, 
at pp 566 , 667 

{g) I 2, 1, 29 D 47, 3, 1 
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the building were taken down, to reclaim the materials in specie, 
he was, nevertheless, entitled to recover double their value as 
compensation by the action de tigno juncto [g) On the other 
hand, if a person built, with his own materials, on the land 
of another, the house likewise belonged to the owner of the 
soil, for in this case, the builder was presumed intentional!} 
to have transferied his pioperty in the materials to such 
owner (h) In like manner, if trees were planted or seed sown 
in the land of another, the owner of the soil became owner 
also of the tree, the plant, or the seed, as soon as it had taken 
root (t) And this latter pioposition is full} adopted, almost in 
the words of the civil law, bj our own law wi iters —Britton, 
Bracton, and the author of Fleta (1) By Homan law, indeed, 
where buildings were erected upon, oi improvements made to 
property, b} the paitj in possession, bona fide and without 
notice of ail} adverse title, compensation was, it seems allowed 
for such buildings and improvements to the party making them, 
as against the iightful owner (Z), and although this principle 
IS not recognised b} our own common law, nor to its full extent 
bv Couits of equity, vet, where a man, supposing that he ha'i 
an absolute title to an estate, builds upon the land with the 
knowledge of the iightful owner, who stands by, and suffers 
the erection to pioteed, without giving any notice of his own 
claim, he will be compelled, by a Court of equit}, in a suit 
brought for recovery of the land, to make due compensation 
for such impiovements (m) As to the equity arising from 
valuable and lasting imjirovements, I do not consider,” remarked 
Lord Chancellor Clare (n), “that a man who is conscious of 
a defect in his title, and with that conviction on his mind 
expends a sum of money in improvements, is entitled to avail 
himself of it If the person reallj entitled to the estate will 

(g) See note (g), p 264 

(fc) I 2, 1, 30 

(t) I 2, 1, 81 A 32 D 41, 1, 7, 13 

(k) Britton (by Wingate) c 33, 180, Bracton, c 3, ss 4, 6, Fleta lib 3, 
c 2, s 12 

(7) Sed quamvis adificium fundo cedat, fundi tamen dominu^ condemnart solet 
ut eum duntaxat rectptat, reddito sumptu quo pretwswr f actus est aut luper fundo 
atque adificto pensio imponatur ex meliorationts aesUmattone maluent 
Gothofred ad I 2 1 30 (Corp Jur Civ , 163d ed , p 10) 

(m) 1 Story, Eq Juri^ip , 12th ed « 388 2 Id s 1237 , Ramsden v 

Dyson, L R 1 H L 129 

(n) Kenney v Browne, 3 Ridg P C 462, at p 619 cited Arg Austin v 
Chambers 6 Cl & F 1, at p 31 See, per Ld Brougham, in Perrott v Palmer, 
3 My & K 632, at p 640 
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encourage the possessor of it to expend his money in improve- 
ments, or if he will look on and suffer such expenditure without 
apprising the party of his intention to dispute his title, and will 
afterwards endeavour to avail himself of such fraud — upon the 
ground of fraud the jurisdiction of a Court of equity will clearly 
attach upon the case ’’ 

Having thus touched upon the general doctrine, that what 
has been affixed to the freehold becomes a portion of it, we shall 
consider how the maxim, quicgwid plantatur solo solo ceditf 
applies to 1st, trees, 2ndly, emblements, 3rdly, awaj -going 
crops, and, 4thly, fixtures, — ^treating these important subjects 
with brevity, and meiely endea\ouring to gne a concise outline 
of the law respecting each 

1 A tree, whethei alive oi dead, so long as it is attached 
to the soil, IS realty bj severance from the soil it becomes 
personalty (o) Tiees are divisible into two classes, timber trees 
and trees which do not bear timber By the general law oak, 
ash and elm are timber, if they be of the age of twenty years 
or more and contain a reasonable quantity of useable wood, 
whereas other trees are not timber except by special local 
custom (p) As a rule, timber is part of the inheritance, and 
may not be felled by a tenant for life or years impeachable for 
waste, but an exception to this rule has been established in the 
case of “timber estates,^’ cultivated merely for the produce of 
saleable timber and where the timber is cut periodically in due 
course (q) Moreo\er, a tenant, who is answerable for waste 
only, may fell timbei of suitable wood, as well as other trees, 
for the purpose of making therewith necessary repairs to the 
premises, the deca^ not being due to his own default (r) 

Trees which are not timber maj, as a rule, be cut by a tenant 
for life or years impeachable for waste, but he may not cut 
down trees planted for ornament, or protection of a house or 
bank, nor may he change the nature of the premises, as by 
stubbing up a wood or a hedge, or stools of underwood, for such 
acts, being prejudicial to the inheritance, are acts of waste, 
and he maj not cut trees destined to become timber, except for 

(o) Be Atnehe, 30 Ch D 485 , Be Llewelhrif 87 Gh D 317, at p 324 

(p) Honywood v Honywood, L B 18 Eq 306, at p 309 , see Cru Dig , 4th ed 
116 (7) 

(g) Dashwood v Magntac, [1891] 3 Ch 306, where much of the law relating 
to timber is collected Re Trevor Batye'e Settlement, [1912] 2 Ch 339 

(f) Co Litt 41 b, 63 a, b, 64 b, Smmont v Norton, 7 Bing 640, Sowerhy v 
Fryer, L B 8 Eq 417 
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the purpose of allowing the growth of other timber m a proper 
manner ( 5 ) 

A tenant for life or >ears, “ without impeachment of waste/’ 
IS entitled to cut down all the ordinary timber, as T^ell as other 
trees, upon the estate, but it has long been established that 
equity will restrain him from committing what is called equit- 
able waste,” as by felling timber planted or left standing for the 
shelter or ornament of the mansion house or grounds (t) 

An ordinary tenant in tail may fell timbei at his pleasuie, 
but if standing woods be sold by him and these be not felled 
during his life, the property therein descends with the estate 
and the buyer cannot cut them (w) A tenant in tail, after 
possibility of issue extinct, may cut timber, but his position 
differs from that of an ordinary tenant in tail, for he may be 
restrained from equitable waste (5?) 

The Settled Land Act, 1882 (y), provides that where a tenant 
for life IS impeachable for waste in respect of timber, and there 
is timber ripe and fit for cutting, he may, on obtaining the 
consent of the tiustees of the settlement, or an order of the 
Court, cut and sell that timber Three-fourths of the net 
proceeds become capital money, and the residue goes as rents 
and profits 

Apart from “timber estates,” and from cases where timber 
is cut pursuant to statute, the general rule is that timber, severed 
during the possession of a tenant foi life or years who is 
impeachable foi waste, belongs to the person entitled to the 
first -vested estate of inheritance in fee or in tail (c), and this 
rule holds, although theie be intermediate interests (a) Equity, 
howe\ei, will interfere to protect such interests, and will prevent 
the tenant from deri\ing benefit from his wrongful act, if the 
owner of the first -vested estate of inheritance collude with the 

(s) D Arcy y Askmth, Hob 234, Phtlltpps v Smith, 14 M & W 689, Hony 
wood V Honywood, L B 18 Eq 306, at p 310 See Bagot v Bagot, 32 Beav 
609 

(t) Packtngim's Case, 3 Atk 215, Downshm v Sandys, 6 Ves 107, Baker v 
Sebright, 13 Ch D 179 

(tt) Lifords Case, 11 Bep 46 b, at 50 a, Cholmeley v PaxUm, 3 Bmg 207, 
atp 211 

(x) Williams V Williams, 15 Ves 419, at p 427, and 12 East, 209, A G v 
Marlborough, 3 Mad 498, at p 538 

(y) 45 & 46 Vict c 38, s 35 

(z) Bowie 8 Case, 11 Bep 79 b at 81 b , Bewick v Whitfield, 3 Peere Wms 
266, at p 268 , Honywood v Honywood, L B 18 Eq 306, at p 311 

(a) Pigot V Bullock, 1 Yes 479, at p 484, Be Barrington, ^ Gb D 627 
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tenant to induce him to cut down timber (h) If the tenant 
in possession be without impeachment of ^aste, the property 
m the timber, when severed, generally \ests in him (c) The 
property in trees not being timber generally vests, upon their 
s6\erance, in the tenant in possession (d) 

2 Emblements comprise not only corn so^n, but roots 
planted, and other annual artificial profits of the land (e) , and 
these, in certain cases, are distinct from the realty, and subject 
to many of the incidents attending personal property The 
rule at common law, and irrespective of the statute noticed 
below (/) is, that those only are entitled to emblements who 
have an uncertain estate or interest in land, \ihich is detei- 
mined bj the act of Grod, oi of the la\i, bet^ieen the sowing 
and the severance of the crop (g) Where, however, the tenanc's 
IS determined by the tenant^s own act, as b\ forfeiture foi 
waste, or by the marriage of a tenant durante wduitate^ the 
tenant is not entitled to emblements , for the principle on which 
the law gives emblements is, that the tenant may be encouraged 
to cultnate by being sure of receiving the fruit of his laboui, 
notwithstanding the determination of his estate h} some unfore- 
seen and unavoidable e'vent (h) By this rule, however, the 
tenant is not entitled to every single one of the fruits of his 
labour, or such right might be extended to things of a moic 
permanent nature, such as trees, or to more crops than one 
since the culti\ator often looks for a compensation for his capital 
and labour in the produce of successive years , but the principle 
IS limited to this extent, that he is entitled to one crop of that 
species only which ordinarily repays the labour by which it is 
produced within the year in which that labour is bestowed, 
though the crop ma^s, in extraordinary seasons, be delayed 
beyond that period (i) 

(b) Honywood'v Honywood,h E 18 Eq 306, at p 311 , Ee Harn son f Trust;, 
28 Ch D 220, at p 228, see Seagram v Kntght, L E 2 Gh 628 Lowndes y 
N orton, 6 Ch D 139 

(c) Pyne v Dor, 1 T E 56 see Re Barrington, 33 Ch D 623, at p 627 

(d!) Honywood v Honywood, supra, at p 311 , Channon \ Patch, 6 B & C 
897 , Bernman \ Peacock, 9 Bmg 384 
(e) Com Dig , “ Bien; ” (G 1) 

(/) Post, p 321 
ig) Co Litt 56 a 

(h) Com Dig , “ Btens ’ {Q 2) 

(i) Graves v Weld, 6 B & Ad 106, at pp 117, 118, citing Ktngshury v 
CoUins, 4 Bmg 202 In Latham y Atwood, Cro Gar 615, hops growing from 
ancient roots were held to be emblements, being ' such things as grow by the 
manuranee and mdustry of the owner ” 
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If, then, a tenant for life, or yur autre ric, sow the land, 
and die before harvest, his executors shall have the emblements 
or profits of the crop , and if a tenant for life sow the land, and 
afterwards grant over his estate, and the grantee die before 
the com is severed, it shall go to the tenant for life, and not 
to the grantee’s executor, whereas, if a man sou land, and let 
it for life, and the lessee for life die before the corn is severed, 
the reversioner, and not the lessee’s executor, shall have the 
emblements, although, if the lessee himself had soun, it would 
have been otherwise (t) 

Further, the tenants or undei-tenants of tenant for life will 
be entitled to emblements, in cases where tenant for life shall 
not ha\e them, \iz , where the life estate determines b> the act 
of the tenant for life Thus, where a woman holds durante 
iiduitatef her mairiage is her own act, and therefore depnves 
her of the emblements but if she lease her estate to a tenant 
who sows the land, and she then marries, this act shall not 
deprne her tenant of his emblements, for he is a sti anger ami 
could not pre\ent her (/) All these cases e-vidently involve the 
application of the geneial pimciple abo*ve stated 

So, the parochial clergy are tenants for their own Ines, with 
a power enabling the parson to dispose of the torn by will, but, 
if the estate is determined by the act of the paison himself, as 
by his resigning his Ining, then according to the principle 
abo've stated, he will not be entitled to emblements The posi- 
tion, however, of the lessee of the glebe, if the ])arson resign, is 
different, for, his tenancy being determined by another’s act, 
he shall have the emblements (m) 

A tenant for years, where the end of the term is certain, 
IS not entitled to emblements w. but a tenant from year to 
year, if the lessor determine the tenancy, seems to be entitled 
to emblements because he does not know in what year his lessor 
may determine the tenancy by notice to quit, and in that respect 
he has an uncertain estate (o) If the tenancy depend upon an 
uncertainty, as upon the death of the lessor, who is tenant for 
life or a husband seised in right of his wife, or if the term be 
determinable upon a life or lives, in these and similar cases, 
the estate not being certainly to expire for a time foreknown, 

(k) Arg Knevett v Pool, Cro Eliz 463 

(0 Co Litt 66 b 

(m) Bulwer v Bulwer, 2 B & Aid 470, at p 472 

(n) Co Litt 66 a 

(o) Kingsbury v Collins, 4 Bmg 202, at p 207 
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but merely by the act of Qod, the tenant, or his representatives, 
shall have the emblements in the same manner as a tenant foi 
life would be entitled to them (p), and if the lessee of tenant 
for life be disseised, and the lessee of the disseisor sow, and then 
the tenant for life dies, and the remainderman enters, the latter 
shall not have the corn, but the lessee of the tenant for life {q) 
Where, however, a tenant for years, or from year to year, 
himself determines the tenancy, as if he commit forfeiture, the 
landlord shall have the emblements (r) , and it is a general rule 
that he shall take them when he enters for a condition broken, 
because he enters by title paramount, and is in as of his first 
estate (#) Where a lease was granted on condition, that, if 
the lessee should be sued for any debt to judgment, followed bj 
execution, the lessor should re-enter as of his former estate, it 
was held that the lessor, having re-entered after a judgment 
and execution, was entitled to the emblements (t) 

Where a tenant of anv farm or lands holds the same at a 
rack-rent, it is now provided by the Landlord and Tenant Act, 
1851 (w), that, instead of claiming emblements, he shall con- 
tinue to hold and occupy such farm or lands until the expiration 
of the then current year of his tenancy, and shall then quit, 
upon the terms of his lease or holding, in the same manner as if 
such lease or tenancy were then determined by effluxion of time 
or other lawful means during the continuance of his landlord’s 
estate”, and the section further provides for an apportionment 
of the rent as between the tenant and the succeeding owner 
The Act applies to, and only to, any tenancy in respect of which 
there is a substantial claim to emblements (a?) and now, in 
practically all cases, tenants avail themselves of its provision, 
BO that claims for emblements bv agricultural tenants have 
become rare 

It has been mentioned that emblements are subject to many 
of the incidents attending personal property Thus, by the 
Distress for Rent Act (y), they may be distrained for rent (z), 

(p) Woodf , L & T , aoth ed , pp 902 903 

(q) Knevett v Pool, Cro Eliz 468 (r) Co Liti 55 b 

(#) Per Bosanquet, J , in Davis v Eyton, 7 Bmg 154, at p 160, Com Dig , 
Bttfiw” (G 2). Co Litt 56 b 

(t) Davts V Eyton, 7 Bmg 154 (u) 14 & 15 Vict c 25, a 1 

(x) Hatnes v Welch, L B 4 C F 91 , Stradhroke v Mulcahy, 2 tr C L B 
406 

iy) 11 Geo 2, c 19 

(«) See also the Sale of Farming Stock Act, 1816 (56 Geo 8, c 50 , Hvit y 
Morrell, 11 Q B 426 
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they were forfeitable by outlawry in a personal action, they 
were devisable before the Statute of Wills, and at the death of 
the owner they vest in his executors as personalty (a) So, 
where tenant in fee or in tail dies after the corn has been sown, 
but before severance, it shall go to his personal representatives 
and not to the heir (6) If, however, tenant in fee sows land, 
and then devises the land by will and dies before severance, the 
devisee shall have the com (c), and although it is not easy to 
account for this distinction, which gives gro^^ing torn to the 
devisee, but denies it to the heir (d), it is clear la^ that the 
growing crops pass to the de\isee of the land, unless expressly 
bequeathed to some one else (e) The remainderman for life 
shall also have the emblements sown by the devisor m fee, in 
preference to the executor of the tenant for life (/J, and the 
legatee of goods, stock, and movables, is entitled to grooving 
com in preference both to the devisee of the land and the 
executor (g) 

In the case of strict tenancy at will — which seldom exists in 
the case of an agricultural lidding — if the tenant sow his 
land, and the landlord, before the com is iipe, or reaped, put 
him out, the tenant shall have the emblements, since he could 
not know when his landlord would determine his will, and there- 
fore could not provide against it, but it is otherwise if the tenant 
himself determine the will, for then the landlord shall ha\e the 
profits of the land (h) 

Tenants under execution are entitled to emblements when, 
by some sudden and casual profit, arising between seed-time and 
harvest, the tenancy is determined by the judgment being 
satisfied (i) Again, if A acknowledge a statute or recog- 
nizance, and afterwards sow the land, and the conusee extend 
the land, the conusee shall have the emblements (^) Where 
judgment was given against a person, and he then sowed the 
land and brought a writ of error to reverse the judgment, but 

(а) 2 Blac Com 404 

(б) Com Dig , “ Bteru ” (G 2), Co Litt 65 b, n (2), by Hargrave 

(c) Anon , Cro Eliz 61 , Co Litt 55 b, n (2) , Spe-ncer s Case, Winch 51 

(d) See Co Litt 55 b, n (2) , Gilb Ev 250 

(«) Cooper V Woolfitt, 2 H A N 122, at p 127, citmg Shepp Touch (ed by 
Preston), 472 

(/) ToU Exors 167 

(g) Cox V Godsalve, 6 East, 604, n , West v Moore, 8 East, 889 

(h) Litt s 68 Co Litt 65 

(i) Wood! L A T , 20th ed p 905 

(k) Bardens and Withmgton's Case^ 2 Leon 54 
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it was affirmed, it was held that the recoveror should have the 
corn (/) 

Away going 3 An away-gomg crop may be defined to be the crop sown 
during the last year of tenancy, but not ripe until after its 
expiration The right to this is usually vested in the out-going 
tenant, either by the express terms of the lease or contract, or 
by the usage or custom of the country, but in the absence of 
any contract or custom, and provided the law of emblements 
does not apply, the landlord is entitled to crops unsevered at 
the deteimination of the tenancy, as being a portion of the 
realty, and by \irtue of the general maxim, qutcquid plantatur 
solo solo cedit, and this rule of the common law still obtains, 
except in so far as it has been modified by statute (m) 

The common law, it has been obser\ed, does so little to 
pres^ibe the relative duties of landlord and tenant, that it is 
not surprising that the Courts have been fa^ourabl} inclined to 
the introduction of those regulations in the mode of (ultnation 
which custom and usage have established m each district to be 
the most beneficial to all parties (n) The rule, therefore, is 
that evidence of custom is receivable, although there be a 
■written instrument of demise, provided the incident \ihich it 
is sought to import into the contract be consistent i^ith the 
terms of such contract, but evidence of custom is inadmissible, 
if inconsistent with the express or implied terms of the instru- 
ment, and this rule applies to tenancies as well by oral agree- 
ment as bv deed or written contract (o) 

Wtgglcworth In W iqqlesv orth v Dcdhson (p), a leading case on this 

V Dalhsan . ^ , n j ui, 

subject, the tenant was allowed an awa^-going crop, although 

there was a formal lease under seal The lease was entirely 

silent concerning such a right, and Lord Mansfield said that 

“the custom did not alter or contradict the lease, but only 

added something to it ” 

ButUmw In Hutton v Warren (o), it was held that a custom, by 

Warren 

(0 Wtcks V Jordan, 2 Bulstr 213 

(m) Ab to the tenant s right, under modem statutes, to compensation for 
improvements, see the Agricultural Holdings Act, 1923 (13 A 14 Geo 6, c 9) 

(n) Judgm in Hutton \ Warren, 1 M & W 466 

(o) Wtgglesworth \ DalUson, 1 Dougl 201 , Favtell v Gaskotn, 7 Exch 273 , 
^uneey v Dennis, 1 H AN 216 , Clarke v Roystone, 13 M AW 762 

^ (i (p) 1 Dougl 201 , affirmed in error. Id 207, n (8) See Beaoan v Delahay, 
it06 lack H , 5 (recognised m Griffiths v Puleston, 13 M A W 368, at p 360) , 
(y) hf V Bennett 3 Bing 361 , White v Sayer, Palm 211 
(«) 8vl M AW 466 Proof of the custom lies on the out going tenant (Caldecott 
iiorrell, Ihies, 7 C A P 808) 
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which the tenant, cultivating according to the course of good 
husbandry, nas entitled on quitting to receive from the landlord 
or incoming tenant a reasonable allowance for seeds and laboui 
bestowed on the arable land in the last ^ear of the tenancy, 
and was bound to leave the manure for the landlord, if he 
would buy it, was not excluded by a stipulation m the lease to 
consume three-fourths of the hay and straw on the farm, and 
spread the manure arising therefrom, and lea\e such of it as 
should not be so spread on the land for the use of the landlord 
on receiving a reasonable price for it 

Where a tenant continues to hold o'ver aftei the expiiation 
of hiB lease, without coming to any fresh agreement with his 
landlord, he must be taken to hold generally under the terms 
of the lease (r), on wdiich, therefore, the admissibility of e\i- 
dence of custom will depend (s) 

The principle with respect to the right to an away-goiiig 
crop applies equally to a tenancy from yeai to year as to a lease 
for a longer term (t), such custom, it has been ob^^erved, is just, 
for he who sows ought to reap, and it is for the encouragement 
of agricultuie It is, indeed, against the geneial rule concern- 
ing emblements, which are not allowed to tenants who know 
when their term is to cease, because it is their fault oi folly to 
sow when they know their inteiest will expire before they can 
reap But the custom of a particular place may rectifv what 
otherwise would be imprudence (w) It may be observed, too, 
that the question as to aw a\ -going crops under custom is quite 
a diffeient mattei from emblements, which are by the common 
law (x) 

4 The doctrine as to fixtures peculiarly illustrates the maxim 
under consideration, toi the general rule, laid down in the old 
books, IS, that “ whenever a tenant has affixed anything to the 
demised premises during his term, he can never again sevei 
it without the consent of his landlord ” (y) The old rule, 


Tenant 
holding over 


Principle on 
which right 


Fixtures ~ 
Preliminary 
lemarhs 


(r) See further as to this, Hyatt v Griffiths ^ 17 Q B 506, Thomas v Packer, 
IH AN 669 

(s) Boraston v Green, 16 East, 71 , Roberts v Barker, 1 G AM 808 , Griffiths 
V Puleston, 13 M & W 368 See Kimpton v Eve, 3 Ves A B 349 

(t) Onslow v , 16 Ves jun 173 See Thorpe v Eyre, 1 A A E 926, 

where the custom wras held not to be available upon a tenancy being determined 
by an award. Ex p MaundreU, 2 Mad 316 

<tt) Judgm in Wigglesworth v Dallison, 1 Dougl 201, Dolby v Hirst, 1 B A 
B 224 

(x) See Com Dig , Biens ’ (G 2) 

(y) Amos A Fer on Fixtures, 2nd ed p 19 

L M 


18 
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observed Martin, B {z), is, “ that if the tenant or the occupier 
of a bouse or land annex anything to the freehold, neither he 
nor his representatives can afterwards take it away, the maxim 
being, qwicquiA phmtatur solo solo cedit But as society pro- 
gressed, and tenants for lives or for terms of years of houses, for 
the more convenient or luxurious occupation of them, or for 
the purposes of trade, affixed valuable articles to the freehold, 
the injustice of denying the tenant the right to remo\e them at 
his pleasure, and of deeming such things practically forfeited 
to the owner of the fee simply by the mere act of annexation, 
became apparent to all, and there long ago spiang up a right, 
supported by the Courts of law and equity, in the temporary 
owner or occupier of real property, or his representative, to 
disannex and remove certain articles, though annexed by him 
to the freehold, and these articles have been denominated 
fixtures ” 

Questions respecting the light to what aie ordinarilv called 
fixtures principally arise between three classes of persons, Ist, 
between the heir and the personal representatives of tenant in 
fee, 2ndly, between the personal representatiies of tenant for 
life or in tail and the remainderman or reversioner, drdh, 
between landlord and tenant In the first of these cases, the 
general rule obtains with the most rigour in favour of the 
inheritance, and against the right to disannex therefrom, and 
to treat as a personal chattel anything which has been affixed 
thereto , in the second case, the claims of the personal represen- 
tatives to fixtures are considered more favourably, and, in the 
last case, the greatest indulgence has been allowed in fa%our 
of the tenant (a), — so that decisions, establishing the right of 
the personal representatives to fixtures in the first or second 
case, apply, a fortion^ to the third 

It is here necessary to remark, that the term “fixtures is 
often used indiscriminately of articles which are not by law 
removable when once attached to the freehold, and of articles 
which are severable therefrom [h) But, in its correct sense, 

{«) In Elliott V Bishop 10 Exch 496, at pp 607, 508 

(fl) Per Ld Ellenborough m Elwes v Maw, 3 East, 38, at p 61 , per Abbott, 

C J , in Colegrave v Dm Santos, 2 B AC 76, at p 78 

(6) Per Parke, B , in Mmskall v Lloyd, 2 M AW 460, at p 459, Judgm in 
Clmte V Wood, L E 3 Ex 267, at p 260 ‘ There is no doubt that sometimes 
things annexed to land remain chattels as much after they have been annexed as 
.they were before The case of pictures hung on a wall for the purpose of being 
jmore conveniently seen may be nrentioned by way of illustration On the other 
&nd things may be made so completely a part of the land as bemg essential to its 
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to constitute an article a fixture, i e , part of the realty, it must 
be actually aDnexed thereto, and, e comeno^ whatever is so 
annexed becomes part of the realty, and the person, who was 
the owner of it when a chattel, loses his property in it, which 
immediately vests in the owner of the soil It must be observed, 
however, that the mere fact of physical attachment is not con- 
clusive as to whether an article is a fixtuie Thus, even if a 
chattel is actually affixed to the freehold it does not become 
part thereof if the annexation is incomplete so that it can be 
easily removed without damage to itself or the premises to 
which it IS attached, and the annexation is merely for a tem- 
porary purpose and its more complete enjoyment and use as a 
chattel (c) On the other hand articles, such as movable dog- 
grates, placed m the house with the object of improving the 
inheritance are fixtures and become part of the freehold even 
though they are not physically attached to the structure of the 
house {d) Moreover, there are caseb in which things which 
are fixtures may be disannexed and carried away by some 
person claiming pioperty m them, as against the owner of the 
freehold {e) 

The strictness of the rule under consideration was \ery Trade 
early relaxed, as between landlord and tenant, in favour of 
such fixtures as are partly or wholly essential to trade or 
manufacture (/) , and the same relaxation has, in seyeral cases, 
been extended to disputes between heir and executor In 
Elwes V Maw^ which is a leading authority on fixtures, Lord 
Ellenboiough observed (ff) that, in determining whether a par- 
ticular fixed instrument, machine, or even building should be 
considered as removable by the executor as against the heir, the 


convenient use, tliat e>en a tenant could not remove them An example of this 
class of chattel may be found in doors or wmdows Lastly, things may be 
annexed to land for the purposes of trade, or of domestic convenience or ornament, 
in so permanent a manner as really to form a part of the land, and yet the tenant 
who has erected them is entitled to remove them durmg bis term, or it may be 
within a reasonable time after its expiration, said Willes, J , delivering the 
judgment of the Court of Exchequer Cnamber m Chmte v Wood, L B 4 Ex 328 , 
see also Longbottom v Berry, L B 5 Q B 123 , per Blackburn, J , m B v Lee 
L B 1 Q B 241, at p 253 

(c) Lyon v Lond Cti £ Mid Bank, [1903] 2 K B 135, Leigh v Taylor, 
[1902] A C 157 , Hill v Bullock, [1897] 2 Ch 482 

(d) Monti v Barnes, [1901] 1 Q B 206 

(e) 2 Smith s L G , 12th ed pp 209 et seq 

if) Judgm in Elwes v Maw, 3 East, 38, at pp 51, 52 

(Of) 3 East, 38, at p 59 
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Court in three earlier cases {h) may be considered as having 
decided mainly on this ground, that where the fixed instrument, 
engine, or utensil (and the building covering it falls within 
the same principle), was an accessory to a matter of a personal 
nature, it should be itself considered as personalty In two of 
these cases (i), a fire-engine was considered as an accessory to 
the trade of getting and vending coals — a matter of a personal 
nature In Dudley v Warde, Lord Hardwicke said, A colliery 
18 not only an enjojment of the estate, but in part carrying on 

trade, ” and in Lcawton 'v Lawton he said, “ One reason that 
weighs with me is its being a mixed case, between enjoying 
the profits of the lands and carrying on a species of trade, and, 
considering it in this light, it comes very near the instances in 
brew houses, Ac , of furnaces and coppers ” Upon the same 
principle Comyns, C B , may be considered as having decided 
the case of the cyder-mill (^), i e, as a mixed case, between 
enjoying the piofits of the land and carrying on a trade, and 
as considering the cyder-mill as properly an accessory to the 
trade of making cyder In the case of the salt-pans (/), Lord 
Mansfield does not seem to have consideied them as accessory 
to the carrying on a trade, but as merely the means of enjoying 
the benefit of the inheritance Upon this principle he consi- 
dered them as belonging to the heir as parcel of the inheritance, 
for the enjoyment of which they were made, and not to the 
executoi as the instiument of carrying on a trade (m) 

In a case before the House of Lords, it appeared that the 
absolute owner of land, for the purpose of better using and enjoy- 
ing that land, had affixed to the freehold certain machinery It 
was held that, in the absence of anv disposition by him of this 
machinery it went to the heir as part oi the real estate, and, 
further, that if the corpus of the machinery passed to the heir, 

(h) Lawton v Lawton, 3 Atk 13 , Dudley v Warde, Amb 113 , and Lawton 

V Salmon, 1 Black H , 259, n 

(i) Lawton v Lawton, supra Dudley v Warde, supra 

(k) Cited in Lawton v Lawton, 3 Atk 18 , bat see Ld Hardwicke’s observa 
tions on this case m Lawton v Salmon, 1 Black H , 259, n , in Dudley v 
Warde, Amb 113 , and m Ex p Qutncey, 1 Atk 477 , see also Bull , N P 34 
It seems that no rule of law can be extracted from a case of the particulars rf 
which so little is known {per Ld Cottenham m Fisher v Dixon, 12 Cl & F 312, 
at p 329, and see also per Wood, V C , m Mather v Fraser, 2 E & J 636, 
reviewing the pnor authorities) 

(l) Lawton v Salmon, 1 Black H 269 n 

(m) Per Ld Ellenborough m Elwes v Maw, 8 East, 38, at p 54 See Winn 

V Ingilhy, 5 B A Aid 625 R y St Dunstan, 4 B & C 686, at p 691, 
Harvey y Harvey, Stra 1141 
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all that belonged to such machinery, although more or less 
capable of being detached from it, and of being used in such 
detached state, also passed to him (n) On the other hafd, an 
engine or other article, though used foi the purpose of trade, 
may be so affixed to the premises as to become a hxture and, as 
such, part of the freehold (o) and it is deemed to be so affixed, 
irrespective of the purpose for which it ^as used, if it cannot 
be removed without seriously damaging the premises (p) 

As between devisee and executor the lule is the same as 
that alread} considered, the devisee standing in place of the 
heir as regards his right to fixtures, for, if a lieeliold house 
be devised, fixtures pass (^), but if tenant foi life oi in tail 
devise fixtures, his devise is void, he having no ]) 0 \iei to de\i8e 
the realty to which they are incident He ind\ , howevci , devise 
such fixtures as would pass to his executor (r) 

As between the heir and devisee, it may be con&ideied as a 
rule, that the devisee is entitled to all articles which aie affixed 
to the land, whether the annexation took place before or aftei 
the date of the devise, according to the maxim, quod adificatur 
in area legata cedit legato, and, therefore, b\ a devise of a 
house, all personal chattels annexed to the house and essential 
to its enjoyment pass to the devisee (?) 

As between vendor and vendee, everything which forms 
part of the freehold passes by a sale and conveyance of the 
freehold itself, if there be nothing to indicate a contrary 
intention (^) Thus, in Cole grave v A/i? Santos (w), the 
owner of a freehold house, containing fixtures, sold it by auction 


(n) Fisher v Dixon, 12 Cl A 1 312 In this case the exception in favour of 
trade was held not applicable, the judgments delivered cxmtain, however, some 
remarks as to the limits of this exception which are worthy of consideration Sec 
also Mather v Fraser, 2 K A J 536, at p 646, Judgm in Clmte v Wood, 
L B 4 Ex 328 , Judgm in Longbottom v Berry, L B 5 Q B 123, at p 136 

(o) Hobson V Gorrmge, [1897] 1 Ch 182, Reynolds v Ashby, [1908] 1KB 
87, Crossley Bros v Lee, [1908] 1 K B 86, Provincial Bill Posting Co v 
Low Moor Iron Co , [1909] 2 K B 344 (advertisement boarding) 

(p) Wake V HaU, 8 App Cas 195, at p 204 

Iq) Per Best, J , in Colegrave v Dm Santos, 2 B AC 76, at p 80, Norton 
V Dashwood, [1896] 2 Ch 497, at p 600 , Whaley v Roehneh, [1908] 1 Oh 616 

(r) Shep Touch 469, 470 See D Eyncourt v Gregory, L B 3 Eq 382 

(/) Amos A Fer , Fixtures, 3rd ed p 322 

(t) Colegrave v Dias Santos, 2 B AC 76, cited, Arg , Thresher v E Lond 
Water Works, Id 608, at p 610, per Parke, B , m Hitchman v Walton, 4 
MAW 409, at p 416, per Patteson, J , m Hare v Horton, 6 B A Ad 715, at 
p 730 See Steward v Lombe, 1 B A B 506, at p 513 , Ryall v Rolls, 1 Atk 
165, at p 176 , Thompson v Pettitt, 10 Q B 101 , Wiltshear v Cottrell, 1 E A 
B 674 

(tt) 2 B AC 76 See Manning v Bailey, 2 Exch 45 
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Nothing was said about the fixtures A conveyance of the 
house was executed, and possession given to the purchaser, 
the fixtures still remaining in the house It was held that 
they passed by the conveyance, and that even if they did not, 
the vendor, after gumg up possession, could not maintain trover 
for them 

The maxim quicquid plantatur solo solo cedit applies in 
fa\ our of a legal mortgage (r) of freeholds (y) or leaseholds {z), 
and in the absence of a stipulation to the contrary (a) all fixtures, 
whether annexed before (b) or after {() the date of the mort- 
gage, including trade fixtures (<fj, form part of the mortgagee’s 
security and may not be removed without his consent, expressed 
or implied (e) Where the mortgagor attorns tenant to the 
mortgagee, this rule applies to fixtures annexed by the mort- 
gagor during the tenancy (/), but if a mortgagor in possession 
lets the premises with the mortgagee’s consent, his tenant has 
the same right to remo\e fixtures as other tenants {q) A 
mortgage of lands, which discloses no intention to confer such 
a power, does not empower the mortgagee to sever the fixtures 
thereon and sell them as chattels (Ji) The effect of the Bills of 
Sale Acts, 1878 and 1882 (t), is that a separate bill of sale is 
necessary in order that the mortgagee may have this power over 
an^ fixtures which are trade machinery, as defined by s 5 of 
the earlier of these Acts (A) The Acts, however, do not affect 

(®) As to an equitable mortgagee, see Tehh v Hodge, L E 5 C P IS, Re 
Lusty, 60 L T 160, Ee Samuel Allen <t Son, Ltd, [1907] 1 Ch 575, Re 
Morrison, Jones and Taylor, [1914] 1 Ch 50 

iy) Cltmie v Wood, L R 3 Ex 257 4 Id 328 , Longhottom v Berry, L R 
5Q B 123 , ifol/and V Hodgson, L E 7C P 628, Hobson v Gornngie, [1897] 
1 Gh 182 , Ellis V Glover d Hobson Ltd , [1908] 1 £ B 388 

( 2 ) Ex p irthury, L R 4 Ch 630, Meux v Jacobs, L E 7 H L 481, 
Southport Banking Co v Thompson, 37 Ch D 64, Reynolds v Ashby d Son, 
[1904] A C 466 

(a) It IS a question o£ construction whether a mortgage which specifies some 
fixtures passes all, Southport Banking Co v Thompson lupra 

(b) Clmie V Wood, Holland v Hodgson, Hobson v Gorringe, supra 

(c) Walmsley v Milne, 7 C B N 8 116 , Longbottom v Berry , Reynolds v 
Ashby £ Son Ellis v Glover d Hobson, Ltd , supra 

(d) Clmie V Wood Longbottom v Berry , Hobson v Gorrmge, Reynolds v 
Ashby d Son, supra 

(e) Gough v Wood, [1894] 1 Q B 713, was a case of implied consent , see 
Hobson V Gorrmge md Ellts v Glover d Hobson, Ltd , supra 

if) Ex p Punnett, 16 Ch D 226 

{q) Sanders v Davis 15 Q B J) 218, recognised m Gough v Wood [1894] 
IQ B 713 , see Thomas \ Jennings, 66 L J Q B 5 

(h) Southport Banking Co v Thompson, 37 Ch D 64, Re Yates, 38 Ch D 
112 , Small y National Prov Bank, [1894] 1 Gh 686 , Re Brooke, [1894] 2 Ch 
600 (0 41 42 Vici c 31, 45 & 46 Vict c 43 

{k) Re Yates, supra. Small v National Provincf^l Ba;nk, supra 
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mortgages of lands which give such a power o\ei fixtures thereon 
other than trade machinery, or which pass trade machinery 
thereon without giving anj powei to sever and sell it (/) 

In case of an absolute sale of premises, where the conveyance Valuation of 
IS not general, but contains a stipulation that “ the fixtures are 
to be taken at a valuation, ’ those things only should in strictness 
be valued which would be deemed personal assets as between heir 
and executor, and would not pass with the inheritance (m) 

It has been thought that ornamental fixtures form an excep- Ornamental 
tion to the general lule, and that fixtures which otherwise would 
pass to the heir or remainderman, do not pass, if they can be shown 
to be used for purposes of ornament merely The true test ne\er- 
theless seems to be, in questions lietween a tenant for life or other 
limited owner and the remamdeiman, the intention with which 
they are fixed If thej are fixed with the intention ot enjoying 
them whilst thej are theie and not with the intention of 
impro\ing the freehold, the} do not become part of the freehold, 
but lemam personaltv (n) An element in determining the 
intention is the method of fixing to the peimanent structure and 
the extent to which it would be damaged by then remo-val (o) 

As between heir or de\isee and legatee of personalty, the question 
18 rather as to the intention of the testator— whether or not he 
intends them to pass by his will as chattels or to go with the 
freehold and heie also it is material to consider whether the 
things in question were fixed as part of a general scheme of 
decoration, or merely for their better 6n30}ment as chattels (p) 

In the former case the} pass undei a devise of the house and not 
under a general gift of chattels 

In the case of trade fixtures as between tenant for life and Trade hxtures 
remamdeiman, the same question arises as in the case of orna- 
mental fixtures, viz , the intention with which they are fixed, 
having regard to all the facts of the case, not the mode of man 
attachment And as it is advantageous that the tenant for life 
should be able to improve the estate for his own en]0}ment 
without being compelled to make a present to the lemamderman, 
the strict rule has been largel} relaxed in his case and the 
law will regard t%ade fixtures as personalt} unless there is 

(l) Be lates, supra 

(m) Amos & Fer , Fixtures, 3rd ed p 289 

(n) Letgh v Taylor, [1902'1 A C 157 

(o) Htll V Bullock, [1897] 2 Ch 482 

(p) Whaley \ Boehrtch, [1908] 1 Ch 616 
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eyidence of an intention to make a present of them to the 
remainderman (^] 

In cases between landlord and tenant, the general rule, that 
whatever has once been annexed to the freehold becomes a part 
of it, and cannot afterwards be removed, except by or with the 
consent of him who is entitled to the inheritance (r), must be 
qualified more largely than in the preceding classes Thus, the 
tenant may take away during his term, or at the end of it, 
although not after he has quitted possession, such fixtures as 
he has himself put upon the demised premises, either for the 
purposes of trade, or for the ornament or furniture of his 
house (5), but here a distinction must be observed between 
erections for the purposes of trade annexed to the freehold, and 
erections for purposes merely agricultural (t) With respect 
to the former, the exception engrafted upon the general rule 
is of almost as high antiquity as the rule itself, being founded 
upon principles of public policy, and originating in a desire to 
encourage trade and manufactures With lespect to the latter. 


(q) In re Hidse, [1905] 1 Oh 406, Lawton y Lawton, 3 Atk li, Dudley 

V Warde, Amb 113 

(r) Oo Litt 63 a, per Kindersley, V C , in Gibson ^ Hammersmith Ry 
Co , 32 L J Oh 337, at pp 340 et seq Trover does not he foi fixtures until 
after severance, Dumergue v Rumsey^ 2 H & C 777, at p 790 Mtnshall v 
Lloyd, 2 M & W 460, recognised. Mackintosh v Trotter^ 3 Id 184, Rojfey v 
Henderson, 17 Q B 674 at p 686, London, do Loan Co v Drake, 6 C B 
N S 798, at p 811 In Wilde v Waters, 16 C B 6)7, at p 651 Maule, J , 
observes '* Generali} speaking, no doubt, fixtures are part of the freehold, and 
are not such goods and chattels as can be made the subject of an action of trover 
But there are various exceptions to this rule, m respect of things which are set 
up for ornament at for the purpose of trade, or for other particular purposes As 
to these, there are many distinctions, some of which are nice and intricate See, 
also, Clarke v Hdlford, 2 G & £ 640 

(tf) Such as stoves, grates, ornamental chimney pieces, wainscots fastened with 
screws, coppers, a pump very slightly affixed to the freehold, and various other 
articles Bee Bishop v Elliott^ 11 Exch 113 , Grymes v Boweren, 6 Bing 437 , 
per Tmdal, G J , Id , at pp 439, 440, Horn v Baker, 9 East, 216, at p 328 
In Buckland v Butterfield, 2 B & B 64, which is an important decision on this 
subject, it was held that a conservatory erected on a brick foundation, attached 
to a dwelling house, and communicating with it by windows, and by a flue passing 
mto the parlour chimney, becomes part of the freehold, and cannot be removed 
by the tenant or his assignees See West v Blakeway, 2 M A Gr 729, Burt 

V Haslett, 18 C B 162, 893 

See also Powell v Farmer, 18 C B N S 168, 178, Powell v Boraston, 
Id 176 

(0 Per Ld Kenyon in Penton v Rohart, 2 Bast, 88 Judgm in Mansfield 

V Blaokbume, 3 Bmg N G 426, at p 438 A nurseryman may remove fruit 
trees and fruit bushes ‘planted b} him and not permanently set out” (Agncul 
tural Holdings Act, 1923, s 48 (1) ( 111 ) ), but not orchard trees (Mears v 
Callender, [1901] 2 Gh 888), but he may by the terms of his lease contract 
himself out of this right or out of any other right of removal see Premier 
Dames v Garlick, [1920] 2 Gh 17 
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however, it has been expressly decided that to such cases the 
general rule must be applied, unless the provisions of the 
Landlord and Tenant Act, 1861, or some other statute apply, 
or the purpose of the erections related partly to trade of any 
description, such as cjder-mills, machinery for working mines 
or collieries («) 

In the leading case on this subject (;r), it was held that a 
tenant in agriculture, who erected at his own expense, and for 
the necessary and convenient occupation of his farm, a beast- 
house and carpenter’s shop, built of brick and mortar, and tiled, 
and let into the ground, could not legall’^ remove them even 
during his term, although bv so doing he ^ould leave the 
premises in the same state as when he entered , and a distinction 
was taken between annexations to the freehold for purposes ot 
trade, and those made for purposes of agriculture and for better 
enjoying thei immediate profits of the land 

In a later case it was held that glass houses elected h^ a 
tenant for the purposes of his trade as a market gardener (and 
not foi mere pleasure and ornament) are removable as trade 
fixtures (y) And wheie a superincumbent shed is erected as 
a mere accessory to a personal chattel, as an engine, it may, 
as coming Tvithm the definition of a trade fixture, be removed, 
but where it is accessorv to the realt) it cannot be removed {z) 
The right of removal, where is exists, should be exercised 
during the continuance of the term, or during a certain time 
after its expiration during which the tenant has a right to 
consider himself as still in possession of the premises as tenant 
under the landlord (a) In one case, the lessee of business 
premises having become bankrupt, the trustee sold the fixtures 
upon the terms that they were to be removed within two days 
after the sale, vhich was not done, as the buyer was negotiating 
with the landlord of the premises for their purchase The 
negotiations having fallen through, the trustee surrendered the 

(u) Woodfall, L & T , 20th ed p 780 See the Landlord and Tenant 
Act, 1851 (14 & 15 Vict c 25), s 8, and the Agncultural Holdings Act, 1923 
(x) Elwes V Maw, 3 East, 38 Bee Smith v Render 27 L J Ex 83 
\y) Meats \ Callender, [1901] 2 Ch 388 See no^ s 48 of the Agricultural 
Holdings Act, 1923 

(z) Whitehead v Bennett, 27 L J Ch 474 

(o) Ez parte Stephen^!, 7 Ch D 127 Weeton \ Woodcock 7 M A ^ 14 
at p 19 see Thomas v Jennings, 66 L J Q B 5 See also In re Glasdir 
Copper Works, [1904] 1 Ch 819, as to the right of mortgagee or purchaser 
from tenant to remove tenant s fixtures vuthm a reasonable time after surrender 
of lease 
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lease to the landlord, who relet the premises with the fixtures 
on them About a fortnight afterwards the buyer, hearing of 
the surrender, applied for the fixtures, and it was held he was 
entitled to them, as he had not lost his right by delay or 
laches (6) This case seems to engraft an equitable exception 
upon the common law rule that the fixtures must be removed 
during such time as the tenant has a right to consider himself 
in possession It is also important to remark that the legal 
right of a tenant to remove fixtures may be either extended or 
controlled by the express agreement of the parties, and the 
ordinary light of the tenant to disannex ten ints’ fixtures during 
the term may thus be renounced (c) Leases often contain a 
covenant for this purpose, either specifying what fixtures shall 
be removable by the tenant, or stipulating that he shall, at the 
end of the term, deliver up all fixtures annexed duiing its 
continuance (d) Where a lessee mortgaged tenant’s fixtures, 
and afterwards surrendered his lease to the lessoi, who granted 
a fresh lease to a third party, the mortgagees were held entitled 
to enter and se\er the fixtures (e) 

It 16 also worthy of notice, that a special usage prevailing in 
the particular neighbourhood may modify the right of property 
in fixtures as between parties bound by that usage (/) , and that 
an agreement may, as between the parties theieto, confer upon 
the one part} a right to remove chattels which he has affixed 
to the soil of the other, but that such right, not being an ease- 
ment created by deed, nor conferred by a covenant running with 
the land, does not affect a pui chaser of the land for value without 
notice (^) 

In Wake ^ Hall (//) the question of the nght of a mine 
owner against the suiface owner to remove buildings erected 
by the mine owmer on the surface for the purpose of winning the 
minerals was discussed From this case it appears that the 
mine owner has the right to remove all buildings and other 

(h) Saint V Ptlley, L B 10 Ex 137 

(c) Dumergue v Rumey, 2 H & G 777 

(d) See Bishop v Elliott, 11 Exch 113, Stansfeld v Mayor of Portsmouth, 
4C B N S 120, Mansfield y Blackhume, S Bmg N C 43S, Foley y Adden 
hrooke, 13 M & W 174, Sleddon y Gruikthank, 16 M & W 71, Heap y 
Barton, 12 C B 274, Premier Dames v Garlick, [1920] 2 Ch 17 

(e) London, dc Loan Co y Drake, 6 C B N S 798 

(j) Vm Abi , * Executors, U 74 See Davis v Jones, 2 B & Aid 165, 
at p 166 

(g) Bee Hobson v Gornnge [1897] 1 Ch 182, where Wood y Hewett, 
8 Q B 913, and Lancaster y Eve, 5 C B N S 717, were explained 

(h) 8 App Gas 195 7 Q B D 295 
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erections lawfully erected by him on the surface for the purpose 
of his mining operations, and that this right of removal continues 
for a reasonable time aftei he has ceased to work the minerals 


Domus stja cuique est tutissimum Refu&iim (o Rep 92 ) 
— Every man^s house is his castle (/) 

In a leading case which well exemplifies the application ot 
this maxim, the defendant and one B vere joint tenants of a 
house in London B acknowledged a recognizance in the iiatuie 
of a statute staple to the plaintiff, and, being possessed of ceitain 
goods in the house, died, whereupon the house in i^hich the 
goods remained became vested in the defendant b\ sur\ n orship 
Subsequently the plaintiff sued out process of extent on the 
statute, and had a writ to extend all the goods uhich B had at 
the day of his death This vnt he delivered to the sheriffs, 
telling them that divers goods belonging to B at the time of 
his death were in the defendant’s house, hereupon the sheriffs 
charged the jury to make inquiry according to the writ, and 
the sheriffs and jurj came to the house, and offered to enter in 
order to extend the goods, the outer door of the house being 
then open, but the defendant, prcvnmsorum non iquaru^, and 
intending to disturb the execution, shut the door against them, 
whereby the plaintiff lost the benefit of his \^iit (1) 

The fi\e points bearing upon the jiresent subject, which 
were resolved in this case, will now be stated shoith , with some 
references to other authorities affecting them 

1 The house of e^ery one is to him as his castle, as well 
for his defence against injuiy and \iolence, as for his repose, 
wherefore, although the life of man is a thing precious in 
law, yet if thieves come to a man’s house to rob or murder him, 
and he or his ser\ants kill any of the thieves in defence of 
himself and his house, this is not felony 

Accordingly, if a person attempt to burn or burglariously to 
break and enter a dwelling-house in the night>time, or attempt 
to break open a house in the day-time with intent to rob, and 
be killed in the attempt, the slayer shall be acquitted and dis- 
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Case 
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(t) Nemo de domo eua extraht debet, D 50, 17, 103 
(k) Seymayne s Case, 5 Rep 91 
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charged, for the homicide is justifiable (Z) And in such cases, 
not only the owner whose person or property is thus attacked, 
but his servant and the members of his family, or even strangens 
who are present at the time, are equally justified in killing the 
assailant (m) In order, however, that a case may fall within 
this rule, the intent to commit the crime above mentioned must 
be clearly manifested by the felon , otherwise, the homicide will 
amount to manslaughter, at least, if not to murder {n) 

2 When any house is recovered by action, the sheriff ma'v 
break the house, and deliver the possession to the plaintiff, foi 
after judgment it is not the house of the defendant 

It IS the duty of the sheriff, before he delivers possession, to 
remove from the house all persons and goods within it (o) , unless 
the plaintiff has recovered only an undi\ided portion of the 
house, in which case he should merely put the plaintiff in 
|K)ssession of his portion (p) After -verdict and judgment in 
ejectment, it was in practice usual for the lessor of the plaintiff 
to point out to the sheriff the premises recovered, and then the 
sheriff gave the lessor, at his own peiil, execution of what he 
demanded (^) 

3 In all cases where the king is party (as where a felony or 
misdemeanour (r) has been committed), the sheriff, if the doors 
1)6 not open, may break the party’s house, to execute the king\ 
process, if otherwise he cannot enter, but before he breaks it, he 
ought to signify the cause of his coming, and make request to 
open doors 

Bare suspicion, however, touching the guilt of the party will 
not warrant proceeding to this extiemity, though a felony has 
been actually committed, unless the officer comes armed with 
a warrant from a magistrate grounded on such suspicion (s) 


(l) 1 Hale, F C 481, 488 B} the Offences against the Person Act, 1861 
(24 A 25 Yict c 100), s 7, no punishment is incurred a person who kills 
another in his own defence 

(m) 1 Hale, F G 481, 484 et 

(«) 1 Hale, P 0 484, B v Scully, 1 C & P 319 
(o) Upton V WeUs 1 Leon 146 

ip) Per Parke, B , in Doe d Helyer v Ktny, 6 Exch 791, at p 794 
Iq) Adamson, Eject , 4th ed pp 300, 301 See, per Patteson, J , in Doe d 
Stevens v Lord, 6 Dowl 266, at p 266 

(r) Launock v Brown, 2 B & Aid 592 The rule extends to process for 
contempt of Court , Burdett v Abbot, 14 East, 1, at p 167 (where the breaking 
was justified under the Speaker s warrant) , Harvey v Harvey, 26 Ch D 644 
As to the power of arrest under the warrant of a Secretary of State, see R v 
Wilkes, 2 Wils 161 , Entick v Camngton, Id 276 
{s) Foster on Homicide, 320 
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And the mere entry, by an open door, into a man’s house, on 
suspicion of felonjf, but without a warrant, is not justified by 
a plea which does not show that the defendant had reason to 
believe that the suspected person was there, and entered for the 
purpose of apprehending him {t) 

4 In all cases when the door is open, the sheriff may enter 
the house and do execution, at the suit of any subject, and so 
may the lord in such case enter the house and distrain for his 
rent But it is not lawful for the sheriff, on request made and 
denial, to break the defendant’s house, to execute any process 
at the suit of any subject 

This rule is well established Nothing is more certain than 
that in the ordinary cases of the execution of civil process 
between subject and subject, no person is warranted in breaking 
open the outer door in order to execute such process, the law 
values the private repose and secunty of ever"^ man in his ovn 
house, which it considers as his castle, beyond the civil satis- 
faction of a creditor ” (?/) This rule, however, is stricth 
confined, as regards the sheriff’s officer, to a man’s house, and 
barns and other buildings, not parcel of or connected with his 
dwelling-house, may be broken open to lev\ an execution 
On the other hand, the landlord’s bailiff, though he may lift 
the latch of a door (y), or enter through an open window (c), 
or over a wall (a), to distrain for rent, may not break open the 
outer door (6) or anv window (c) of any building whatever, 
except in the case of goods fraudulentlv removed (d) The rule 
also admits of this exception, that if a defendant escape from 
arrest, the sheriff ma> , after demand of admission and refusal, 
break open either his own house or that of a stranger for the 
purpose of retaking him (e) , and if an officer or bailiff, who has 

(t) Smitk V Shtfley, 3 C B 142 

(u) Per Lord Ellenborongh m Burdett v Abbot, 14 East, 1 at p 154 

(x) Penton v Browne, 1 Sid 186 , Hodder v WUhams, [1895] 2 Q B 663 

ly) Ryan v Shtleock, 7 Bxch 72 

(a) Ntxon v Freeman, 5 H AN 662, Crabtree v Rohtnwn, 15 Q B D 
312, secus, of a window closed, Nash v Lucas, L B 2 Q B 5^, or fastened 
by a hasp, Hancock, v Austin, 14 C B N S 634 

(o) Long v Clarke, [1894] 1 Q B 119 

(b) Brown v Glenn, 16 Q B 254, Amencan Must Co v Hendry, 62 L J 
Q B 388 

(c) Attack V Bramwell, SB AS 520 

(d) Wtlhams v Roberts, 7 Bxch 618, Distress for Bent Act, 1737 (11 Geo 2, 
c 19), s 6 

(a) Anon , 6 Mod 105 , Lofft 390 , Lloyd v Sandtlands, 8 Taunt 250 , 
Saridon v Jervis, E B A E 942 , see Genner v Sparkes, 1 Salk 79 
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lawfully entered a house to execute process (/), or to distrain 
for rent be forcibly ejected, or locked in, he may break 
open the outer door to re-enter the house, or to quit it In these 
cases a request to re-open the door is usually unnecessary, “ for 
the law in its wisdom only requires this ceremony to be obserred 
when it possibly may be attended with some advantage, and 
may render the breaking open of the outer door unnecessary (A) 
The rule applies only to outer doors When the sheriff has 
lawfully obtained admission within a house, he may break open 
inner doors and cupboards, if necessary, in order to execute 
his process (^), and a landlord has the same right when dis- 
training {k) 

It was laid down in a very early case that if the sheriff, in 
order to execute a /a , break open an outer door when not 
justified in doing so, this does not vitiate the execution, but 
merely renders the sheriff liable to an action of trespass (Z) This 
doctrine, so far as it relates to an execution against goods, 
seems to be countenanced by later cases {m), but it apparently 
does not appl^ to an arrest of the person (w) 

5 The house of an'v one is not a castle but for himself, and 
shall not extend to protect an^ person who flies to his house, or 
the goods of any other which are brought into his house to 
pre\ent a lawful execution, and to escape the ordinary process 
of the law , and therefore in such cases, af tei denial on request 
made, the sheriff may break the house 

It must be observed, hoTvever, that the sheriff, whether he 
breaks the stranger’s house, or merely enters it by an open door, 
does so at his peril, and if the defendant or his goods be not 
in the house, the sheriff is a trespasser (o) He may entei the 

(/) White V WtUshtre, Palm 62, Pugh v Griffith, 7 A & E 827, Aga 
Kurhoolie Mahorwi y R , i Moo P 0 239 

(gf) Eagleton v Guttmdge, 11 M & W 465, Eldndge v Stacey, 15 C B 
N S 468, see Bannuter v Hyde, 2 E & E 627 

(h) Per Ld Campbell m Aga Kurboolte Mahomed « Case, supra 

(i) R V Bird, 2 Show 87, Lee y Gansell, Cowp 1, Ratchffe y Burton, 
SB & P 223, Hutchinson y Birch, 4 Taunt 619, which shows that, in the case 
oi a, fi fa no request is necessary 

(k) Browning v Dann, Lee temp Hardw 167 , but see per Holt, C J , m 
Dod y Monger, 6 Mod 215 

(0 Y B 18 Edw 4, 4a, cited in Seymayne s Case, 5 Bep 91 , see 4th 
resolution, ad fin 

(m) See Percival v Stamp, 9 Exch 167, Brunswick y Slowman, 8 C B 
317 , be Gondoutn v Lewis, 10 A A E 117 , but see also Yates v Delamayne, 
Bac Abr , “ iI®ecttffon (N ) 

(n) Kerbey y Denby, 1 M AW 336, Hodgson v Pawning, 5 Dowl 410 

(o) Cooke y Birt, 5 Taunt 765, Johnson v Leigh, 6 Taunt 246, Momsh 
y Murrey, 13 M A W 52 
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defendant’s own house to ascertain whether the defendant or 
his goods be there {p), at anj rate if he has reasonable grounds 
for believing that such is the case (g), but if he enter the house 
of a stranger with the like object, he can be justified only by 
the event (r) The reason for this distinction is that the most 
probable place to find the defendant or his goods is the house 
in which he dwells (s ) , and therefore the husband’s house must 
be treated as being also that of the wife, if they are cohabit- 
ing (^) It has been suggested that, for this reason, if the 
defendant be on a visit with a stranger, the latter’s d\^elling- 
house must be considered to be pro tempore also that of the 
defendant, so as to justify the sheriff’s entry to search for him, 
though he be not actually there (f) It is clear that the sheriff 
may not enter the stranger’s house after the defendant has ended 
his visit and gone away (t^) 

It may not be inappropriate to add, in connection with the 
maxim under consideration, that, although, as a geneial rule, 
where a house has been unlawfully erected on a common, a 
commoner, T^hose enjoyment of the common has been thus 
interrupted, may pull it down (r), he is, nevertheless, not 
justified in doing so, without previous notice or request, while 
there are persons actually in it (y) But, as remarked by Lord 
Campbell [z), it Tvould be a most dangerous extension of this 
doctrine “ to hold that the owner of a house could not exercise 
the right of pulling it down because a trespassei was in it ” The 
right of the owner of a house who is entitled to possession of it 
to take possession of it peaceably (a), and, vhen he has done 
that, to expel all trespassers therefrom without unnecessary 
force (6) is clearH established, and even if he enter forcibly, 


(p) Ratcliff e V Burton, 3 B A P 233 

(5) Morrihh \ Mhrrey, 13 M & W 62, per Alderson, B 

(r) See note (0), supra 

(«) Cooke V Birt, 6 Taunt 766 

(t) Smith 8 L C , 12th ed , yol 1 , p 123, citing; Sheers v Brooks, 2 Black 
H 120 

(tt) Mornsh v Murrey, 13 M AW 62 

(») Arleit v Elks, 7 B AC 346, 9 Id 671, see Smith v Brownlovj, L R 
9 £q 241 

iy) Perry y Fttzhowe, 8 Q B 767 Davies v Williams, 16 Id 646, Jones 
V Jones, 1 H AC 1, see Lane v Capsey, [1891] 3 Ch 411 

iz) Burling v Read, 11 Q B 904 See Jones y Foley, [1891] 1 Q B 730 

(a) Taunton v Gostar, 7 T R 431, Butcher y Butcher, 7 B AC 399, 
Wtidhor y Ramforth, 8 B AC 4, Browne y Dawson, 12 A A £ 624, 
Delaney v Fox, 1 C B N 8 166 , Pollen v Brewer, 7 C B N S 371 

(b) Hey v Moorehouse, b Bing N C 62, Butcher v Butcher, 7 B A C 
899 , Browne y Bateson, 12 A A £ 624 , see Lows v Telford, 1 App Cas 414 
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thereby rendering himself liable to an indictment (c), he is not 
liable either to an action for trespass to the land {d) or to an 
action for assaults to the person or damage to goods committed 
or done in the course of the forcible entry (e) 


§ III —THE TRANSFER OF PHOPERTl 
Two leading maxims relative to the transfer of property are, 
first, that alienation is favoured by the law, and, secondly, that 
an assignee holds pioperty subject to the same rights and 
liabilities as attached to it whilst in the possession of the grantor 
Besides these very general principles, we have included in this 
section several minor maxims of practical importance, connected 
with the same subject, and, according to the plan pursued 
throughout this Work, each maxim has been briefly illustrated 


Feudal 
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Alienatio Rfi prefertur Juki acceescfndi (Co Litt 
185 a) — Alienation is favoured hy the law rather than 
accumulation 

Alienatio is defined to be, omnis actus 'per quern dominium 
transfertur (/), and it is the well-known policy of our law to 
favour alienation, and to discountenance e>ery attempt to tie 
up property unreasonably, or in other words, to create a 
perpetuity 

The reader will at once remark, that the feudal policy was 
directly opposed to those wiser views which have now long 
prevailed It is, indeed, generally admitted {g)j that, during 
the Saxon penod, the power of alienating real property was 
unrestricted, and that land first ceased to be alienable when the 
feudal system was introduced after the Norman conquest, for, 
according to the fundamental principle of the feudal system, 


(c) See the statute 5 Bic 2, st 1, c 7 (c 8, Buff ) , Mtlner \ Maclean^ 
2 C & P 17 

(d) Turner v 1 Bmg 168, Harvey v Bridges 14 M & W 437, 

1 Exch 261 , Davison v Wilson, 11 Q B 890 , Burling v Bead, 11 Q B 904 , 
Wnght V Burroughes, 3 C B 686, Beddall v Maitland 17 Ch D 174 

(e) Hemming v Stoke Pages Golf Club, [1920] 1 K B 720 This decision 
of the Court of Appeal overrules Newton v Harland, 1 M & Gr 644, Beddall 
V Maitland, supra, and Edwiok v Hawkes, 18 Ch D 199 

(/) Bnsson, ad verb ** Alienatio 
(g) Wnght, Tenures, 164 et seq 
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all land within the king’s territories was held to be derived, 
either mediately or immediately, from him as the supreme lord, 
and was subjected to the burthens and restnctions incident to 
the feudal tenure Now this tenure originated m the mutual 
contract between lord and 'vassal, whereby the vassal, in con- 
sideration of the feud with which he was invested, bound himself 
to render services to his lord, and as the vassal could not, without 
the lord’s consent, substitute the serMces of another for his 
own (A), so neither could the lord transfer the \a8sal’& fealty 
and allegiance, without his consent, to another (t) It is, 
however, necessary to bear in mind the distinction, recognised 
by the feudal laws, between alienation and subinfeudation 
for, although alienation, meaning theieby the transfer of the 
original feud or substitution of a new for the old feudatory, 
was prohibited, jet subinfeudation, whereby a new and mfeiior 
feud was car\ed out of that originally created, was permitted 
Moreovei, as feudatoiies did, in fact, undercover of subinfeuda- 
tion, frequently dispose of their lands, this piactice, being 
opposed in its tendency to the spint of the feudal institutions, 
was expressly lestrained bj Magna Charta, ( 32, which was 
merely in aftirmance of the common law of this subject, and 
which allowed tenants of mesne lords — ^though not, it seems, 
tenants holding directly of the Crown — to dispose of a itasonablc 
'part of their lands to subfeudatories 

The right of subinfeudation to the extent thus expressly 
allowed by statute prepared the way for the more extensive 
powei of alienation (onfeiied on mesne feudatoiies by the statute 
Qma Emptores (18 Edw 1, st 1, c 1) This statute, which 
effected a mateiial change m the nature of the feudal tenure, 
by peimitting the transfer or alienation of lands in lieu of 
subinfeudation, after stating, by way of preamble, that in con- 
sequence of this latter practice, the chief lords had many times 
lost their escheats, marriages, and wardships of land and tene- 
ments belonging to their fees, enacted “ that from henceforth 
it shall be lawful to every freeman to sell at his own pleasure 
his lands and tenements, or part of them, so that the feoffee 
shall hold the same lands and tenements of the chief lord of 
the same fee, by such service and customs as his feoffee held 
before ” 

This statute did not extend to tenants in capite , and although 

{h) See Bradshaw v Lawsoriy 4TB 443 

(i) Wnght, Tenures, 171, Mr Butler's note, Co Litt 309 a (1) 

L M 19 
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by tlie 17 Edw 2, c 6 , De Pmro^ti^a Regis, it was subse- 
quent!) declared that no one holding of the Crown by military 
service could, i^ithout the king’s licence, alien the qreate? part 
of his lands, so that enough should not remain for the due 
performance of such service (from uhich it has been inferred 
that, before this enactment, tenants in capite had the same 
right of subinfeudation as ordinary feudatories had before the 
statute Quia Emptores) yet it does not appear that, e^en after 
the statute De Frwrogatna, alienation of anj pait of lands 
held in capite ever occuiied without the king’s licence, and, 
at all events, this question yas set at rest by the subsequent 
statute 34 Edu 3, c 15, uhich rendered -valid such alienations 
as had been made b) tenants holding under Henn III and 
preceding so\ereigns, although theie vas a reser-vation of the 
royal prerogative as regarded alienations made during the leigns 
of the first tyo Edwards 

Having thus lemarked that, by a fiction of the feudal law, 
all land was held, either directl) oi (owing to the practice of 
subinfeudation) mediately of the Ciown, we ina\ next obser\e 
that gifts of land were in their oiigin simple, without an> 
condition oi modification annexed to them, and although limited 
OI conditional donations were graduall} introduced for the 
purpose of restraining the right of alienation, >et, since the 
Courts construed such limitations liberall), in order to fa-vour 
that right which they were intended to lestiain, the Statute of 
Westm 2 (13 Edw 1), usualh called the statute De Donrs, 
was passed, which enacted, “ that the will of the gnei accoiding 
to the form in the deed of gift, manifestly exjuessed, shall 
be from henceforth observed, so that they to whom the land 
was given under such condition shall ha\e no powei to alien 
the land so gneii, but that it shall remain unto the issue of 
them to whom it was gnen, after their death, or shall revert 
unto the giver, or his heir, if issue fail ” The effect, therefore, 
of this statute was to present a tenant in tail from alienating 
his estate for a greater term than that of his own life , or rather, 
its effect was to render the grantee’s estate certain and inde- 
feasible only during the life of the tenant in tail, upon whose 
death it became defeasible by his issue or the remainderman or 
reversioner {k) 

Before this Act indeed, where land was granted to a man 


(ft) 1 Cruise, Dig , 4th ed 77, 78 
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and tlie heirs of his body, the donee was held to take a con- 
ditional fee-simple, which became absolute the instant issue was 
born, but after the passing of the statute De Dom% the estate 
was, in contemplation of la\^, divided into tuo parts, the donee 
taking a ne\v kind of particular estate, ^hich our judges 
denominated a fee-tail, the ultimate fee-simple of the land 
expectant on the failure of issue remaining \e&ted in the donor 
“At last,” sd^s Lord Mansheld (/), ‘ the people having 
groaned for t\^o bundled 'vears undei the incon\eniences of so 
much propertv being unalienable, and the gieat men, to laise 
the pride of their families, and (in those turbulent times) to 
preser\e their estates from foifeitures, pie\enting aii} alteiation 
by the legislature,” the judges adopted \aiious modes of evading 
the statute De Donis^ and of enabling tenants in tail to charge 
or alien their estates (///) The first of these ^as founded on the 
idea of a lecompense in ^alue, in consequence of which it was 
held that the issue in tail was bound by the \\drranty of his 
ancestor, \^heie assets of equal \alue descended to him from 
such ancestoi In the next place, the^ held, in the reign of 
Edvard IV , that a feigned leco-very should bai the issue in 
tail and the remainders and i eversion (n) And, b} the 
32 Hen 8, c 36, the legislature expressly cleclaied that a fine 
should be a bar to the issue in tail (o) Fltimateh , under the 
Eines and Recoveries Act, 1833 (3 & 4 Will 4, c 74), a tenant 
in tail became empovered by any species of deed, made and 
enrolled in conforniih with the Act, absolutely to dispose of the 
estate of which he is seised in tail m the same manner as if he 
were absolutely seised thereof in fee (p) 

Having thus seen how the lestnctions which were, in accord- 
ance with the spirit of the feudal laws imposed upon the 
alienation of hnd by deed, were giadualh lelaxed, we may 
further observe that the power of disposing of land by will 
wafi equally opposed to the policy of those laws Consequently, 

(l) In Taylor v Horde, 1 Burr 60, at p 115 

(m) 7n Portmgtons Case, 10 Bep 35 b, it was held, m accordance with prior 
authorities, that tenant m tail could not be restrained by any condition or 
limitation from suffering a common recovery 

(n) Taltarum^s Case Yr Bk 12 Edw 4, 14, 19, where the Court assumed 
that a recovery properly suffered would destroy an entail, although they decided 
that in the particular case, the entail had not been destroyed 

(o) Except where the reversion was in the Crown, see the statute 34 ft 
35 Hen 8, c 20 As to the respective effects of the statutes 4 Hen 7, c 24, 
and 32 Hen 8, c 36, see Mr Hargrave s note (1), Co Lrtt 121 a 

ip) See 1 Cruise, Dig , 4th ed 83 


Evasion of 
btat De 
Donis 


3 & 4 Will 4, 
c 74 
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1 Vict,c 26 


Right of 
alienation n 
common law 


althougli land was devisable until tbe Conquest, yet shortly 
afterwards it became inalienable by will (q), and so remained 
until the enactment of the statutes 32 Hen 8, c 1, and 34 & 35 
Hen 8, e 5 The latter of these statutes was explanatory of 
the former, and dedared that e^ery person (except as therein 
mentioned) having a sole estate or interest or being seised in 
iee-simple of and in any manors, lands, tenements, rents, or 
other hereditaments in possession, i eversion, remainder, or of 
rents or ser\ic^ incident to any reversion or remainder, shall 
have full and free liberty, power, and authority to give, dispose, 
will, or devise to any person oi persons (except bodies politic 
and corporate) by his last will in writing, all his said manors, 
lands, tenements, rents, and hereditaments, or any of them, 
at his own free will and pleasure It is, indeed, true that, by 
these statutes, some restriction was imposed upon the right of 
alienating by will lands held by military tenuie, yet since such 
tenures were, bj the 12 Car 2, c 24, con-verted into free and 
common socage tenures, we do, in fact, denve from the Acts 
of Henrv VIII the important right of disposing by will of 
all lands and tenements other than copyholds (r) a privilege 
which leceived important extensions b-y the Wills Act, 1837 
(7 Will 4, and 1 Vict c 26) (amended b\ the Wills Act 
Amendment Act, 1852 (15 & 16 Vict ( 24)), and which now 
attaches to all real and personal estate to which a person may 
be entitled, either at law or in equity, at the time of his 
death (j) 

It remains to consider how far the right of alienation exists 
at common law, when -viewed without reference to the arbitrary 
restrictions imposed under the feudal system, and to show how 
this right has been favoured by our Courts of law, and 
encouraged by the legislature In the first place, we may 
obseiwe that the potestas ahenandi^ or right of alienation, is a 
right necessarily incident, in contemplation of law, to an estate 
in fee-simple, it is inseparably annexed to it, and cannot, in 
general, be indefinitely restrained by any proviso or condition 
whatsoever (t), for, although a “fee-simple^* is explained by 
Littleton (u) as being hccreditas pura^ yet it is not so described 

{q) A tenant in gavelkind however, could devise by will (Wright, Tenures,, 
p 207) 

(r) As to copyholds, see 1 Vict c 26 s 3 , Shelf Copyholds, 52 

(«) 6 8 

(t) 4 Cruise, Dig , 4th ed , p 380 

(ft) Co Litt 1 
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as importing an estate purely allodial (for 'we lia^e already seen 
that such an estate did not, in fact, exist m this countiy), 
but because it implies a simple mheiitance, clear of any con- 
dition, limitation, or restriction to any particular heirs, and 
descendible to heirs general, \^hethei male or female, lineal oi 
collateral {x) In illustration of this incident of an estate in 
fee-simple, we find it laid down (y) that “ if a man makes a 
feoffment on condition that the feoffee shall not alien to any, 
the condition is ^oid, because where a man is enfeoffed of land 
or tenements, he has power to alien them to anA peison by the 
law, for, if such condition should be good, then the condition 
would oust him of the \\hole powei which the law gnes him, 
which would be against reason, and theiefore such condition is 
void ” A testator devised land to A and his heirs foi ever, 
but, in case A died without heirs, then to C fa stianger in 
blood to A ) and his heirs, and, in case A offered to moitgage 
or suffer a fine oi recovery upon the whole or an\ part thereof, 
then to the said C and his heirs It was held that A took 
an estate in fee, with an executory demise o>ei, to take effect 
upon the happening of conditions which werc^ 'soid m law, and 
that a puichasei in fee from A had a good title against all 
persons claiming undei the will {z) So, if a man, before the 
statute De Donis^ had made a gift to one and the hens of his 
body, after issue born the donee had, bj the common law, 
potestatevi aHienand'i, and, theiefore, if the donor had added 
a condition, that, after issue the donee should not alien, the 
condition would have been repugnant and \oid And, by like 
leasoning, if, after the statute, a man had made a gift in tail, 
on condition that the tenant in tail should not suffei a ( ommon 
recoieiy, such condition would ha%e been ’void foi, by the gift 
in tail the tenant had an absolute power gi-ven to suffer a 
recovery, and so to bai the entail (a) And here we may remark, 
that the distinction which exists between real and personal 
property is further illustrative of the present subject, for, with 
respect to personaltv, it is laid down, that, where an estate tail in 
things personal is given to the first or any subsequent possessor, 
it \ests in him the total property, and no remainder over shall 

(a;) Wright, Tenures, p 147 

(V) Mtldmay 8 Case 6 Bep 40 <i, at 41 Co Litt 206 b, see Be Bosher, 
26 Ch D 801, Be Elliot [1896] 2 Ch 363 

(*) Ware v Conn, 10 B & C 433 

(a) Mtldmay s Case, 6 Bep 40 a at 41 a arg Taylor v Horde, 1 Bun 
60, at 84, Corbet's Case, 1 Bep 83 b, Porlmgton's Case, 10 Bep 35 b 
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be permitted on such a limitation, for this, if allowed, would 
tend to d perpetuity, as the devisee, or grantee in tdil of a chattel 
has no method of barring the entail, i^herefore the law vests 
in him at once the entire dominion of goods, being analogous 
to the fee-simple uhich a tenant in tail may acquire in real 
estate (h) 

We may, m connection with this 8ub]ect, likewise refer to 
Sir W Blackstone’s celebrated judgment in Pemn v Blal<e (c), 
where a distinction is drawn between those rules of law which 
are to be considered as the fundamental rules of the property 
of this kingdom (c/), and which cannot be transgiessed by any 
intention of a testdtoi, however clearh expressed, and those 
lules of a more aibitraiy, technical, and aitificial kind, which 
the intention of a testatoi may control Amongst rules apper 
taming to the foimer class, Sir W Blackstone mentioned these 
— (1) every tenant in fee-simple oi fee-tail shall have the power 
of alienating his estates the seieral modes adapted to their 
lespective interests, and (2) no disposition shall be allowed 
which, in its consequence, tends to a perpetuity (e) 

BeBfcnunt Not only will oui Courts oppose thei creation of a peipetuity 

petait^sby likewise fiustiate the attempt to create 

devise it h} will, and, theiefoie, “upon the intioduction of executory 
de\ises, and the indulgence therebj allowed to testators, care 
was taken that the property which was the subject of them should 
not be tied up beyond a reasonable time, and that too gieat a 
restiaint upon alienation should not be ]»ermitted ” (/) The 
rule IS accoiclmgl} well established that, although an estate may 
lie rendeied inalienable duimg the existence of a life or of any 
number of Ines in being, and twentj-one yeais after, oi, 
possibly, e'ven foi nine months beyond the twenty-one years, in 
case the person ultimateh entitled to the estate should, at the 
time of its accruing to him, be an infant in lentre m mere {g)y 

(b) 2 Blac Com 3^ 

(c) Hargrave s Tracts, lol 500 Ab to this judgment, see per Ld Macnaghten 
in Van Grutten \ Foru eW, [1897] A C 658, at pp 674 676 

(d) See, also, Egerton \ Brownlow, 4 H L Cas 1, paistm 

(e) Mr Butler’s note, Co Litt 376 b (1) 

(/) Judgm , Cadell \ Palmer 10 Bing 140, at p 142 See Ware \ Gann 

10 B & C 433 

ig) In in (\ecutorv devise the ptnod of gestation may be reckoned both at 
the beginning and tlie end of tht twenty one years thus, if land is devised with 
remainder over in case A s son die under twenty one and A dies le&vmg a eon 
m ventre sa mhe then if the son marries in his twenty first year, and dies 
leaving his widow encemte, the estate >e3ts,*ne\ertheleBB m the infant m venire 
sa m^re, <ind does not go over See per Lord Eldon in Thellusson v Woodford, 

11 Ves 112, at pp 149, 150 
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yet that all attempts to postpone the enjoyment of the fee for a 
longer period are -void (/*) Moreo\ei, an estate cannot be 
limited to an unborn person foi life followed by an estate to any 
child of such unborn person (i) 

With respect to ti lists foi at cumulation, we may obser\e 
that lestrictions, beyond those of the common law, mentioned 
above, are imposed upon them b} an Act (A), fommonly called 
Thellusson Act, ’ which was passed in 1880 in (onsequence ot 
the will of Ml Thellusson and the establishment of its \alidity 
m Thellusson i Woodford (/j 

By this Act, no settlement of realty oi peisonalt} ma^, as 
a lule, be made in such a manner that its profits be accumulated 
for any longei teim than one only of these peiiods, \i/ , (1) the 
settlors lite, (2) twent}-one }edrs horn his death, (J) the 
ininoiitj of any peison In mg, oi in ventre ha mere, at the time 
of the settloi s death, (4) the ininoiit} ot any peison who, by 
the settlement, would foi the time being, if ot full age, be 
entitled to the piotits diiected io be accuniulaied And the Act 
pro\ides that e\er 3 diiection to accumulate for a longei term 
shall be -nokI, and that the piotits shall, so long as the^ shall 
be diiected to be accumulated (ontrar> to its pioiisions, go to 
such person or persons as would have been entitled thereto if 
such excessne accuinulation had not been directed But the 
Act does not extend to proiisions foi the payment of debts, oi 
for laising portions foi childien, oi touching the produce of 
timbei 01 wood upon lands The Accumulations Act, 1892 (w), 
fiirthei, as a lule, prohibits the settlement of property in such 
a mannei that its prohts shall be accumulated, for the purchase 
of land onh, foi a longer peiiod than duiing the minority or 
lespec tne mmonties of any person oi peisons who, under the 
uses or trusts of the settlement, would foi the time being, if 
of full age, be entitled to recene the profits directed to be 
accumulated 

(h) Cadell \ Palmer 10 Bing 140 See Dungannon v Smith, 12 Cl & F 
646 (distinguished in Christie v Gosling L B 1 H L 279, at p 292— as to 
which see Portman v Portman, [1922] 2 A C 473— followed in Atkinson Re 
[1916] 1 Ch 91) Spencer ^ Marlborough 3 Bro P C 232 As to covenants 
to recon\ey, eee L S W Ry Co v Gomm 20 Ch D 662 

(t) See Whitby v Mitchell, 42 Cli D 494 , 44 Id 86, Clarkes Settlement, 
Re, [1916] 1 Ch 467 at pp 478, 479 

(A) The Accumulations Act, 1800 (39 A 40 Geo 3 c 98) 

(l) 4 Ves 227 , 11 Id 112, m which case Mr Hargrave b argument respecting 
perpetuities is worthy of perusal 

(m) 65 A 66 Vict c 68 
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Exception It will be evident, from the preceding remarks, that the 
rule against perpetuities is observed by Courts both of law and 
Feme covert of equity In consequence, however, of the peculiar jurisdiction 
which Courts of equity exercise, to protect the interests of 
marned women, the right of alienation has, in one case, with 
a 'View to their benefit, been restricted, and that restriction thus 
imposed may be regarded as an exception to the operation of 
the maxim in favour of alienation It is now fully established 
that, where property is conveved to the separate use of a married 
woman in fee, with a clause in restraint of anticipation during 
coverture, such clause is valid, for equity, hd\ing in this 
instance created a particular kind of estate, will reserve to itself 
the powei of modifying that estate in such manner as the Court 
may think fit, and will so regulate its enjoyment as to effect 
the purpose foi which the estate was originall} created (yi) 
y The law upon this subject was settled in Tullett v ArmHrong (o), 

Armstrong and Scarborough \ Borman (p), where Lord Cottenham, aftei 

an elaborate re-view of the authorities, held that a gift to the 
sole and sepaiate use of a woman, whether married or unmanied, 
with a clause against anticipation, was good against an aftei - 
acquired husband, and in subsequent cases this decision has 
been fully recognised and followed (q) 

The reason of the rule thus established was atteiwaids stated 
by his Loidship in these woids “ When fust, b} the law of this 
countiy, property was settled to the separate use of the wife, 
equity considered the wife a feme sole^ to the extent ol having 
a dominion over the propertv But then it was found that 
that, though useful and operatne, so far as securing to hei a 
dominion over the property so demoted to hei support, was open 
to this difiicultj — that she, being considered as a feme sole, was 
of course at liberty to dispose of it as a feme sole might have 
disposed of it, and that, of course, exposing her to the influence 
of hei husband, was found to destro\ the object of giving her a 
separate property, therefore, to meet that, a provision was 
adopted of prohibiting the anticipation of the income of the 

(n) See per Ld Lyndhuret in Baggett V Meux, 1 Phil 627 

(o) 4 Mj & Cr 377, at p 390 See Wrtght \ Wnght, 2 J & H 647, at 

p 662 

(p) 4 My & Cr 878 

(g) Baggett \ Meur supra , and see the Married Women a Property Act, 
1882 (45 & 46 Yict c 75), s 19 
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property^ so that she had no dominion over the property till 
the payments actually became due ” (r) 

Having thus observed that our law favours the alienation of Alienation of 
leal property, or to use the words of Lord Mansfield, that “ the favoured^ 
sense of wise men, and the general bent of the people in this 
country, have ever been against making land perpetuall^v 
unalienable’’ and having seen that “the utility of the end 
was thought to justify any means to attain it” (s), it leniams 
to add that the same policy obtains with reference to peisonalt} , 
and, in support of this remark, may be adduced the well-known 
rule of the law merchant, that for the encouragement of com- 
merce, the right of survivorship, which is ordinarily incident to 
a joint tenancy, does not exist amongst trading paitners jus 
accreitendi inter mercaiores 'pro heneficio commercii locum non mercatares 
hahet (t) a rule which evidently favouis alienation, by render- 
ing the capital invested by the paiineis in their trade applicable 
to the purposes of their paitneisbip, and available to the cieditors 
of the firm (u) 

We have ah each observed that there cannot be an estate tail 
in personalty (r), nor can a perpetuity be created therein 
Indeed, wheie the subject-matter of a grant is a personal chattel, 
it IS impossible so to tie up the use and enjoyment of it as to 
create in the donee a life estate which he may not alien (y) 

It IS true, however, that this object may be attained indirectly, 
in a manner consistent with the rules of law, by annexing to the 
gift a foifeiture or defeasance on the happening of a paiticular 
event, oi on a particular act being done, for in that case the 
donee takes by the limitation a certain estate, of which the event 
or act is the measure, and upon the happening of the event or 
the doing of the act, a new and distinct estate accrues to another 
person If, for instance, a testator desires to give an annuity 
without the power of anticipation, he can only do so by declaring 

(r) Per Ld Cottenham in Renme v Rttche, 12 Cl A F 204, at p 234 
See also Hood Barrs v Heriot, [1896] A C 174 

(«) Per Ld Mansfield m Taylor v Horde, 1 Burr 60 at p 115 

(t) Co Litt 182 a Brownl 99, Noy, Max 9th ed 79, 1 Beamcs Lt\ Merc 
6th ed 42 

(tt) The reader should consult on this subject the Partnership Act 1890 (63 A 
64 Vict c 39) 

(x) As to heirlooms, sec the maxim accessortum sequttur principals post 
Ab to annexing personal to real estate, the latter being demised m strict settle 
ment see 2 Jarm , Wills, 6th ed , p 692 

(y) So, too, a condition cannot be attached bv the \endor to goods so as to 
affect subsequent purchasers \iith notice {faddy d Co \ Sterxous d Co [1904] 

1 Ch 364, McGruther v Pitcher, [1904] 2 Ch 306) 
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that the act of alienation shall determine the interest of the 
legatee, and create a new interest in another (z) 

Property may also he given to a party to be enjoyed by him 
until he become bankrupt, with a proviso that upon the happen- 
ing of that e\ent the property shall go o\er to another pdrt;;^ 
A person cannot, however, create an absolute interest in property 
and, at the same time, deprive the partj to whom that interest 
IS given of thos^ incidents and of that right of alienation which 
belong, according to the elementary jirinciples of the common 
law, to the ownership of the estate Where, therefore, a testator 
directed his trustees to pay an annuity to his brother until 
he should attempt to charge it, or some other person should 
claim it, and then to appl} it for his maintenance, it vas held 
that, on the insol\enf\ of the annuitant, his assignees became 
entitled to the annuity {a) 

The distinction between a proMso oi condition subsequent, 
and a limitation abo\e exemplified, may be further explained in 
the words of Lord Eldon, who says ‘ There is no doubt that 
property may be gi^ en to a man until he shall become bankrupt 
It IS equally clear, generally speaking, that, if property is gi\en 
to a man foi his life, the donor cannot take away the incidents 
to a life estate, and a disposition to a man until he shall 
become bankrupt, and after his bankruptcy o-vei, is quite 
different from an attempt to gi\e to him foi his life, with a 
proviso that he shall not sell or alien it If that condition is so 
expressed as to amount to a limitation, reducing the mteiest 
short of a life estate, neither the man nor his assignees can have 
it beyond the penod limited ’ {h) 

An important extension of the maxim that the law fa'iours 
alienation is to be found in the Settled Land Act, 1882 (c), which 
confers upon the tenant for life of settled land power to sell 
the fee-simple without the consent of the other parties interested 
under the settlement The Act expressly provides that this 
power shall not be capable of assignment or release, and it 
renders \oid anj contract by the tenant for life not to exercise 
the power, or an^ pio'vision in the settlement prohibiting its 

(a) See Carter v Carter, 3 K & J 617, WUktnson v Wtlktnson, 3 Swan 
516, Rockford v Hackman, 9 Ha 476, at p 480 

(fl) See Younghusband v Gxsb&rnc, 1 Collj 400 

(b) Brandon v Robinson, 18 Ves 429, at pp 438, 434 See Re Dugdale, 
38 Ch D 176 at p 181 

(c) 46 & 46 \ict c 38 
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exercise (d) In exercising the powei the tenant for life acts 
as trustee for all parties interested undei the settlement (e) 


CUJUS EST DARE EJUS PST DISPONERF {WiJig Mo^ 53j —The 
hestower of a gift hai a right to regulate its disjjosal (/) 

It will he e\ident, from a perusal of the preceding pages, 
that this general rule must now be i evened with considerable 
qualification It does, in act, set forth the principle on which 
the old feudal system of feoffment depended, tenor est qui legem 
doit feudo [g) — it is the tenor of the feudalq^ant which legulates 
its effect and extent and the maxim itself is, in another foiiii, 
still applicable to modern grants — modus legem dat donationi (h) 
— ^the bargainor of an estate nia}, since the land moves from 
him, annex such conditions as he pleases to the estate bar- 
gained (i), piovided that thev aie not illegal, repugnant, oi 
impossible Moreo\ei, it is alwa\b necessary that the grantoi 
should expressly limit and detlaie the continuance and quantity 
of the estate which he means to confer, foi, by a bare grant 
of lands, the grantee takes onljr an estate for life, a feoffmeni 
being still consideied as a gift, which is not to be extended 
beyond the expiess limitation oi manifest intention of the 
feoffor (I) As, moreo>er, the owner may, subject to lertaiii 
beneficial restrictions, impose conditions at Ins jdeasuie upon 
the feoffee, so he ma^ likewise, b\ mseition of special coAenants 
in a coine>ance or demise, ieser\e to himself lights of easement 
and other prnileges in the land so con've^ed or demised, and thus 
surrender the enjoyment of it onh paitiallv, and not absolutely, 
to the feoffee or tenant “ It is not, ^ as remarked by Lord 
Brougham (1), “at all inconsistent with the natuie of proper^, 
that certain things should be leser^ed to the reversioners all the 
while the term continues It is onlj something taken out of 
the demise — some exception to the temporary surrendei of the 
enjoyment it is onlj that they retain more or less partidll} 

(d) See SB 50, 51 

ie) 6 53 

if) Bell, Diet & Dig df Scots Law, 242 

iq) Craig, Jus Feud , 3rd ed 66 

{h) Co Litt 19 a 

(t) Cromwell s Case, 2 Bep 69 a, at 71 b 

(k) Wright, Tenures, 151, 152 

(b In Keppell v Bailey, 2 M> A K 517, at pp 586, 537 
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the use of what was wholly used by them before the demise, and 
what will again be wholly used by them when that demise is 
at an end 

It must not, however, therefore be inferred that “ incidents 
of a novel kind can be devised and attached to property at the 
fancy or caprice of any owner ’’ [m) “ No man/’ remarks Loid 

St Leonards, in Egerton v Brownlow (n), “can attach anj 
condition to his property which is against the public good,” 
nor can he “ alter the usual line of descent by a creation of his 
o\^n A man cannot gi\e an estate m fee-simple to a person 
and his heirs on the part of his mother Why^ Because the 
law has already said how a fee-simple estate should descend ” (o) 

It is further to be ob8er\ed that it is not in the power of 
an owner of land to create rights not connected with its use oi 
enjoyment, and to annex them to it, nor can he subject the 
land to a new species of burden, so as to bind it in the hands 
of an assignee, thus, in the vell-kno^vn case of AcTcroyd ^ 
Smith (p) the plaintiff and his mortgagee had gi anted to the 
defendants’ predecessors in title, their heirs and assigns, ceitain 
premises, together with the right of passing and repassmg foi 
all purposes along a certain road It v as held that as the right 
was to use the road for all purposes, it was not a light incidental 
to the enjoyment of the premises grante<], and, therefore, was 
not appurtenant to them, and was not assignable, and that the 
defendants who justified their user of the load under the grant 
as assignees must be treated as trespassers 

“ The general principle,” savs Ashhurst, J , “is clear, that 
the landlord having the jus duponendi nia’v annex whatevei 
conditions he pleases to his grant, pro-sided they be not illegal 
or unreasonable ” It is, for instance, “ reasonable that a land- 
lord should exercise his judgment with respect to the person 
to -whom he trusts the management of his estate, and, therefore, 
a covenant not to assign is legal” (g^), and ejectment will lie 
on breach of such a covenant 

On this principle, likewise, an agreement b} defendant to 

(m) Per Ld Brougham in Keppell v Bailey, 2 My ft K 517, at p 535, 
Achroyd v Smtth, 10 C B 164, Bailey v Stephens, 12 G B N S 91 ElUs 
V Mayor of Bndgnorth, 15 C B N 8 52, at p 78, Talk v Moxhay 2 Phil 
774, HUl V Tapper, 2 H ft G 121, at p 128, per CresaTvell, J , and Watson, B , 
m Rowbotham v Wilson, 8 E ft B 123 

(n) Egerton v Browidow, 4 H L Cas 1, at pp 241, 242 

(o) 8 m also Salisbury v Gladstone, 9 H L Gas 692 

(p) 10 G B 164 

(q) Roe d Hunter v GalUers, 2 T B 188, at pp 187, 188 
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allow plamtilE, with whom he cohabited, an annuity for life, 
provided she should continue single, was held to be valid, foi 
this was only an original gift, with a condition annexed, and 
cu^us est dare ejus est disponere Moreover, the grant of the 
annuity was not an inducement to the plaintift to continue the 
cohabitation, it was rather an inducement to separate (r) 
Another remarkable illustration of the;uf dispmendi piesents 
itself in that strict compliance with the wishes of the grantoi, 
which was formerly [s) regarded as essential to the due execution 
of a power (t) 


Assignatus tjtitur Jure Auctoris [Halk Max , p 14) — 

An assignee u clothed with the rights of his principal (w) 

It IS laid down as a leading rule concerning alienations and 
forfeitures, that qmd meum est sine facto meo vel defectu meo 
amitti^ vel in ahum transfem^ non potest (x)^ where factum 
may be translated “ alienation, and defectus forfeiture (y), 
and it seems desirable to preface our remarks as to the lights 
and liabilities which pass by the transfer of property, by stating 
this elementary principle, that where property in land oi chattels 
has once been effectively and indefensibly acquired, the right of 
property can only be lost by some act amounting to alienation oi 
forfeituie by the owner or his representatives 

An “ assignee ’’ is one A\ho, by such act as afoiesaid, or b\ 

(r) Gtb^on \ Dickie, 3 M AS 463, cited arg in Parker \ Rolls 14 C B 
691, at p 697 

(s) By the Wills Act, 1837 (7 Will 4 and 1 Vict c 26), s 10, everj will 
executed as prescribed by that Act is now a valid execution of a power of appoint 
ment by will, although other solemnities prescribed by the instrument creating the 
power may not have been observed It should be noted that an appointment made 
by a will, unattested, and therefore invalid according to English law, but valid 
accordmg to the law of a foreign country in which the testator is domiciled, is a 
valid execution of a power to appoint by will personalty in this country (Simpson 

V Church Miss Soc [1916] 1 Oh 502 , Wilkinson's Settlement, Re, [1917] 1 Oh 
620) 

(t) Rutland v Doe d Wythe, 12 M & W 866, at pp 367, 373, 878 same case, 
10 Cl & F 419 , Doe d Wyndham v Burrough 6 Q B 229 , Doe d Blomjield 

V Eyre, 3 C B 667 

(u) *'Auctores" dteunter a quthus jus in nos transiit Brisson ad verb 
*'Auctor ” 

(a;) This maxim is well illustrated by Vyner v Mersey Docks Board, 14 C B 
N S 763 

(y) 1 Brest , Abs Tit 147, 818 The kindred maxims are. Quod semel meum 
est amplm meum esse non potest. Go Litt 49 b , Duo non possuni m soltdo tmam 
rem posstdere, Co Litt 368 a See 1 Brest , Abs Tit 318 , 2 Id 86, 286 , French 
Outana, 2 Dod 151, at p 157 , Munday v Berry, 2 Curt 72, at p 76 
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the operation of law, as in the event of death, possesses a thing 
'or enjoys a benefit, the main distinction between an assignee [z) 
and a deputy being, that the former occupies in his own right, 
whereas the latter occupies in the right of another (a) A 
familiar instance of a transfer by the ownei’s act occurs in the 
assignment of a lease by deed, and of a transfer b\ operation of 
law, in the case of the heir of an intestate, who is an assignee 
in law of his ancestor (b) Further, the term “assigns’^ (c) 
includes the assignee of an assignee m petpetuum (i), provided 
the interest of the person originall} entitled is transmitted on 
each successive devolution of the estate or thing assigned, for 
instance, the executor of A *s executor is the assignee of A , but 
not so the executor of A \ admmistratoi, or the administrator 
of A ’s executor, who is in no sense the repiesentatne of A , and 
to whom, therefore, the unadministered residue of A ’s estate 
will not pass 

In order to place in a clear light the general bearing of the 
maxim assignatus utitur jme auctoru^ we will biiefl\ notice, 
fust, the quantit}, and, secondly, the quality or nature, of the 
interest in property which can be assigntd by the owner to 
another party And it is a well-known general rule, imported 
into our own from the civil law, that no man can transfer a 
greatei right or interest than he himself possesses nemo plus 
juris ad ahum tran^ferre potent qiiam ipse liabeiet (e) The 
owner, for example, of a base or determinable fee can do no 
more than transfer to another his own estate, or some interest 
of inferioi degiee created out of it and if there be two joint 
tenants of land, a grant or a lease h^ one operates onh on his 
own moiety (/) In like manner, where the giantor originally 
possessed only a temporary or revocable light in the thing 
granted, and this right liecomes extinguished by efflux of time 
or by relocation, the assignee's title ceases io he valid, according 
to the rule lesoluto jure concedentn le^ohntur jus concessum (g) 

(z) See Bromage v Lloyd, 1 Exch 32, Btshop v Curtis, 18 Q B 878, 
Lysaght v Bryant, 9 G B 46 

(o) Perkin’s Prof Bk , s 100, Dyer, 6 

(b) Spencer s Case, 6 Rep 16 

(c) As to the meaning of the word ** assigns in a coven*int, see Batly v De 

Cresptgny, L R 4 Q B 180, it p 186 See also Mttcalfe v Westaway, 17 
C B N S 668 (followed in Hammond v Prentice Bros [1920] 1 Ch 201) An 
underlease of the whole term amounts to an assignment (Beardman v WtUoUt 
L R 4 C P 67) (d) Co Litt 384 b 

(e) D 60, 17, 64, Wing Max , p 66 
(/> 8 Prest , Abs Tit 26, 222 
(g) Mackeld , Civ Law, 179 
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We find it laid down, liowevei, that the maxim abo\e 
mentioned, which ib one of the leading rules a& to titles, or 
the equivalent maxim, non dat qm non hahet^ did not, before 
the Real Property Act, 1845 (8 & 9 Yiet ( 106), apply to 
wrongful con\eyances or tortious acts (h) For instance, before 
that Act, if a tenant for ^ears made a feoftment, this feoftment 
\ested m the feoftee a defeasible estate of fieehold , for, according 
to the ancient doctrine, evei^ person ha-iing jiossessioii of land, 
howe\er slender or toitious his possession might be, was, never- 
theless (unless, indeed, he were the mere bailiff of the party 
having title), considered to be in of the seism in fee, so as to 
be able by livery to tiansfer it to anothei, and, consecjfuently, 
if, in the case abo\e supposed, the feoftee had, aftei the con- 
veyance, leyied a fine, such fine would, at the end of fi\e vears 
from the expiration of the term, ha\e b<irred the lessor (/) Rut 
now, by s 4 of the dbo\e Act (A), a feoffment “shall not ha\e 
any toitious operation ” 

In connection with copyhold law also, there is an exception 
to the elementary rule aboye noticed for the lord of a minor, 
haying only a paiticular interest therein as tenant for life, ma^ 
grant by co})y for an estate which may continue longer than 
his own estate m the manor, or foi an estate m leyeision, which 
may not come into possession during the existence of his own 
estate the special principle, on which the giants of a lord 
l/io tempore stand good after his estate has ceased, being that 
the grantee’s estate is not deriyed out of the lord’s onl^, but 
stands on the custom (/) 

In nienantiU tiansactions, as well as in those connected with Rule holds 
leal piopeity, the j^eneral rule undoubtedly is, that a person mercMtIir 
cannot tiansfei to anothei a right which he does not himself tiansactions 
possess The law does not “ enable any man by a w ritten 
engagement to gne a floating right of action at the suit of 
any one into whose hands the wnting may come, and who may 
thus acquire a right of action better than the right of him undei 
whom he deriyes title ’’ (m) 

(h) SPrest . Abs Tit 26, Id 244 

(i) Bee Mr Butler s note (1), Go Litt 830 b, Machell v Clarke, 2 Baym Ld 
778, 1 Cruise, Dig, 4th ed 80 

{k) See Shelford, Beal Prop Stats , 6th ed 695 

(l) Shelford, Copyholds, 20 

(m) Per Ld Granworth m Dtxon v Botill, 3 Macq 1, at p 16 , see Crouch v 
Credit Foncter, L B 8 Q B 374, at p 881 , as to which case, see 1 Sm L C 
12th ed , pp 644 et seq 
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Of the rule above stated, a familiar instance, noticed bj 
M Potbier, is that, where prescription has begun to run against 
a creditor, it will continue to run as against his heir, executors, 
or assigns, foi the latter succeed only to the rights of their 
principal, and cannot stand in a better position than he did 
nemo plm ]uns m ahum transferre potest quam ipse hahet (n) 
Howe\ei, in consideiing hereafter the maxim caveat emptor (o), 
we shall ha\e occasion to notice several cases which are directly 
opposed in principle to the rule, tor two \ery important excep- 
tions to the rule nemo dat quod non Jiahet (p) i elate, the one to 
sales in market o^elt, and the other to the transfer of negotiable 
instruments Heie we shall content oui selves with briefly 
pointing out how at the present dav a seller of goods may lose 
his right of stoppage in transitu through the bill of lading 
coming to the hands of a sub-buyer (q) 

As a general rule, when the buyer of goods becomes insolvent, 
the unpaid seller who has parted with the possession of the 
goods may stop them tn transitu he maj resume possession of 
them so long as they are in course of tiansit, and retain them 
until payment of the price (i), and this right is usually not 
affected by anv sub-sale of the goods whicli the buyer may have 
made without the seller’s assent, but the sub-sale, even if for 
cash paid down, takes effect subiect to the oiiginal seller’s right 
of stoppage ( 5 ) If, however, the seller has indorsed and 
delivered to the buyer the bill of lading, or any other document 
of title to the goods, and the buyer has indorsed and delivered 
it to his sub-buyer, then the sub-buyer, provided he has taken 
the document in good faith, as well as for \aluable considera- 
tion (f), is entitled to the goods, free from any right in the 
oiiginal seller to stop them, and thus his position is better than 
that of the original buyer (u) Moreover, although the property 
in the goods does not pass to a bu;yer who, having received the 

(n) 2 Pothier, Oblig 263 This maxim was applied by Parke, B , in Awde v 
Btxon, 6 Exch ^9, at p 872 

( 0 ) Post, Chapter IX 

(p) Per Willes, J , m Whtsiler y Forster, 14 C B N S 248, at p 267 

(q) As to the law relating to the passing of the property in the goods by the 
mdorsement and delivery of the bill of lading, see Sewell v Burdtck, 10 App Cas 
74, Bristol Bank v Midi Ry Co , [1801] 2 Q B 658 

(f) S 44 of the Sale of Goods Act, 1893 (66 A 67 Yict c 71) (declanug the 
common law) 

(«) Tbid s 47 , see Kemp v Falk, 7 App Cas 673, at p 582 

(t) See Leask v Scott, 2 Q B D 376 

(tf) Sale of Goods Act, 1893, s 47 (declaring the common law) Lickharrow ^ 
Mumtl Sm L C , 12th ed , p 726 
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bill of lading together with the seller’s draft upon him for the 
price of the goods, wrongfully retains the bill of lading without 
honouring the draft (^) yet the seller’s right of stoppage may 
now be defeated by such buyer wrongfully transfernng the bill 
of lading to his sub-buyer, for the sub-buyer acquires a good 
title to the goods by taking the bill of lading in good faith and 
without notice of the rights of the original sellei in respect of 
the goods (y) The legislature has thus altered the common law 
which made a transfer of a bill of lading ineffectual if the 
transferor -was not himself the owner of the goods (z) 

Having thus adverted to the quantity of interest assignable, 
vith reference more especially to the grantoi, we must next 
observe that, as a general rule, the assignee of propeity takes 
it subject to all the obligations or liabilities (a), and clothed 
with all the lights which attached to it in the hands of the 
assignor (b ) , and this is in accordance with the maxim of the 
civil law, qui in ^us dorntniumve altenus succedit jure ejus uti 
debet (c) We have already given one instance illustiative of 
this rule, m7 , where an heir or executor becomes vested with 
the light to property against which the Statute of Limitations 
has begun to run 

We may here remark that, although formerly at law there 
’was a distinction between the transfer of a (hose in action 
and the transfer of the right to sue for the same, the impoitance 
of that distinction has largely ceased since the Judicature Act, 
1873, whereby an absolute assignment, by vnting, under the 
hand of the assignor, of any debt, or other legal chose in action, 
of which express notice in 'writing has been given to the debtor, 
tiustee, or other person from whom the assignor would have 
been entitled to receive or claim such debt or chose in action, 


Amount of 
interest taken 
by assignee 


Assignee of 
a chose in 
action may 
sue for it 
in hiB own 
name 


(x) Sale of Goods Act, 1893, s 19 (3) , Shepherd v Harrtson, LB 6 H L 
116, at p 133 

(y) Sale of Goods Act, 1893, s 25 (2) , Cahn v PocketVs Co , [1899] 1 Q B 
643 

{z) See Gurney v Behrend, 3 E & B 622, at pp 633, 634 , Glyn Y E d W 
India Docks Co , 7 App Cas 591 

(a) See White v Crtsp, 10 Exch 312, Newfoundland Government v Newf 
By Co , 13 App Gas 199 

(b) As to this rule, see Mangles v Dtxon, 3 H L Gas 702, cited Htgge v 
Asram Tea Co L R 4 Ex 387, at p 396, Rodger v Comptoir d*Eseompte, 
L B 2 F G 393, at p 405 , Diekeon v Swansea Vale BCo,LB4QB44 
at p 48 If a man gives a licence and then parts with the property over which 
the privilege is to be exercised, the licence is gone , Colman v Foster, 1 H A N 
87, at p 40 

(c) D 50, 17, 177, pr For instance, fee simple estates are subject in the 
hands of the heir or devisee, to debts of all kinds contracted by the deceased 

20 


LM 



306 


THE TBANSFEB OF FBOFEETY 


18 effectual in law (subject to all equities entitled to priority over 
the right of the assignee) to pass and transfer the legal right 
to such debt or chose in action, and all legal and other remedies 
for the same (d) 

Without attempting to enumerate the various rights i^hich 
are assignable, either by the express act of the party, or by 
the operation of law, we may observe, generally, that the maxim, 
assiqnatm utitur jure auctons^ is subject to many restrictions (e) 
besides those to which we have alluded For instance, at 
common law, the assignee of the reversion upon a lease of lands 
could not, according to the better opinion, sue upon the co\enants 
contained in the lease (/) , and, though the law has been altered 
in his favour by the statute 32 Hen 8, c 34, s 1, and the 
Conveyancing Act, 1881 (44 & 45 Vict c 41, s 10), yet those 
statutes enable him to sue only upon such covenants [q) as touch 
and concern the thing demised, or have reference to the subject- 
matter of the lease, and not upon merely collateral co\enant8 {h) 
Again, notwithstanding that the propertv of a bankrupt which 
vests in his trustee includes “things in action” and “ever^ 
description of property ” (z), yet rights of action in respect of 
torts, or even breaches of contract, resulting immediately in 
injunes wholly to the person or feelings of the bankrupt, do 
not pass to the trustee, although the bankrupt's estate may have 
lieen consequentially damaged thereby (;) And, as ve shall 
hereafter see (1), the rule that a vested right of action is by 
death transferred to the personal representatives of the deceased 
IS subject to important exceptions 

The case of a pawn or pledge of a chattel should perhaps also 
be referred to in connection with the principle, ctssiqnatu^ uUtur 
jure auctonSf for here the pawnor retains a propert\ in the 
chattel, qualified by the right vested in the pawnee, and a sale 
of the chattel by the pawnor would, therefore, transfer to 
the buyer that qualified nght only which the seller himself 

id) S 25. sub B 6 

(e) See Sandrey v Mtchell, SB & S 405 (distinguished m Cope v Bennett, 
[1911] 2 Ch 488), Young v Hughes, 4 H AN 76, M Kurie v Joynson, 5 C B 
N S 218 

if) 1 Wms Saund (ed 1871) p 299, n (b), p 300, n (10) 

ig) See Cole v Kelly, [1920] 2 K B 107 

(h) See Spencer s Case and the notes, 1 Smith, L C , 12th ed , pp 62 et seq 
it) Bankruptcy Act, 1914 (4 A 5 Geo 5 c 59), ss 58, 167 
0) Beckham v Drake 2 H L Cas 579, Bogere v Spence, 12 Cl A F 700, 
i2oee y Buckett, [1901] 2 E B 449 Wilson v United Counties Bank, [1920] 
I A G 102 See Williams, Bankcy , 12th ed , p 247 

ik) See the maxim, aetio personalis moritur cum persona, post, Chap IX 
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possessed [1) To constitute a valid pledge, there must, however, 
be a delivery of the chattel, either actual or constructive, to the 
pawnee (m), and if the pawnee parts with the possession of the 
chattel he ma} lose the benefit of his secunt} , and will do so if 
such parting is absolute ( 71 ) 

Again, the well-known distinction between absolute and 
special property may be adverted to generally, as showing how 
and under what circumstances the maxim, that an assignee suc- 
ceeds to the rights of his grantor, must, in a large class of cases, 
be understood Absolute property, according to Lawrence, J , is 
where one, having the possession of chattels, has also the 
exclusive right to enjov them, which right can only be defeated 
b^ some act of his own S penal property, on the other hand, 
IS, where he who has the possession holds them subject to the 
claims of other persons ( 0 ) According, therefore, as the pro- 
perty in the grantor was absolute or subject to a special hen, 
so will be that tiansf erred to his assignee qm in jus dominiumve 
alterius smcedit jure uii debet ^ and the same principle 
applies where a subsequent transfer of the property is made by 
such assignee (p) 

We shall now proceed to consider a few other kindred 
maxims, which, though, perhaps, of minor importance, yet could 
not properly be omitted in even the most cursory notice of the 
law relating to the transfer of property 


ClICTJNQLE AIIQLIS QUID CONCEDIT CONCEDI-RE \IDETLR FT ID SINF 

QUO Res ipsa esse non potuit (11 Rep 52 ) — 'Whoe’cer 
granU a thing is deemed also to grant that without which 
the grant itself uould be of no effect 
“When anything is granted, all the means to attain it, 
and all the fruits and effects of it, are granted also, and shall 

(0 Franklin v "Neale, 13 M AW 481, cited in Re Attenborough, 11 Exch 
461 As to the true nature of a pledge, see per Parke, B , in Cheesman v Exall, 

6 Exch 341, at p 344 As to the right of the pledgee to sell the pledge, see 
HalMay v Holgate, L K 3 Ex 299 

(in) Per Erie, C J , in Martin v Reid, 11 C B N S 730, at p 734 
(ti) Meyerstem v Barber, L B 2 0 P 38, at p 51, Young v Lambert, 
L B 3 P C 142, Ryall v Rolle, 1 Atk 164, N W Bank v Poynter, [1895] 
A G 56, Allester, Re, [1922] 2 Ch 211 

( 0 ) Webb V Fox, 7 T B 391, at p 398 See per Pollock, C B , m 
Lancashire Waggon Co v Fitzhugh, 6 H A N 502, at p 506 

(p) As to a sale or wrongful conversion hy bailee for hire, see Cooper v 
WilUmatt, 10 B 672, Bryant v Wardell, 2 Exch 479, Fenn v Bittleston, 

7 Exch 152, Spackman v Miller, 12 C B N S 659, at p 676 
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pass inclu8i\e, together with the thing, by the grant of the 
thing itself, without the words cum pertmentiiSf or any such 
like words (q) Therefore, where a man, having a close 
surrounded with his land, grants the close, the grantoi shall 
have a i\ay over the land as incident to the grant (r), 
and, if the land be granted with a reser-vation of the close, 
the grantor shall have a way of necessity to the close (r), 
notwithstanding the geneial rule that a grantor shall not derogate 
from his grant and that if he intend to resene any right o\er 
the land granted he must resene it expressly (?) So, if a man 
lease his land and all mines therein, when there are no open 
mines, the lessee may dig for the minerals (t), by the grant 
of the fish in a man’s pond is granted power to come upon the 
banks and fish for them (m), and where minerals are granted, 
the presumption is that they are to be enjoyed, and that a power 
to get them is also granted as a necessarv incident (a?) On the 
same principle, if trees be excepted in a lease, the lessor has 
power, as incident to the exception, to enter the land demised 
at any reasonable times to fell and remove the trees, and the 
like law holds of a demise by parol (y) So a rector maj, as 
incident to his right to tithes, enter a close to carry the tithes 
away by the usual load ( 2 *), and a tenant at will, after notice 
from his landlord to quit, or other person entitled to emblements, 
shall have free enti>, egress and regress, to cut and carry awav 
the corn (a) 

So, it has been observed that, when the use of a thing is 
granted, everything is gi anted whereby the grantee may have 
and enjoy such use, as, if a man gi've me a licence to lay pipes 
in his land to convey water to mine, I may enter and dig his 
land, in order to mend the pipes (6) And where it was found 
bj special verdict that a coal-shoot and certain pipes were neces- 
sary for the convenience and beneficial use and occupation of a 

( 9 ) Shep Touch 89 

(r) 1 Wms Saund 823 , PtnnmgUm v Galland, 9 Exch 1 

(«) See Wheeldm v Burrows, 12 Ch D 31, at p 49, cited post, p 360 

(t) Sounder s Case, 5 Hep 12 a 

(ft) Shq> Touch 89 

(«) See per Ld Wensleydale in Bowbotham v Wilson, 8 H L Gas 848, at 

p 860 

(y) Ltfords Case 11 Hep 52 a, Hewitt v Isham, 7 Exch 77 
(e) James v Dodds, 2 Gr & M 266 
(a) Litt 8 68 , Go Litt 66 a 

(h) Per Twysden, J , in Pomfret v Rwroft 1 Saund 321, at 323, Hodgson 

V Field, 7 East, 618, at p 622, Blahesley v Whteldon, 1 Hare, 180, Ooodhart 

V Hyett, 25 Ch D 182, at p 187 
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messuage, and it was held that under the ciicumstances they 
passed to the lessee as part of the messuage it \^as fuither held, 
in accordance with the rule under consideration, that the nght 
to go over the soil of a certain passage, iii ordei to use the 
coal-shoot, and to use and repair the pipes, also passed to the 
lessee as a necessar} incident to the demise, although not 
mentioned in the lease (c) 

Again, T(here a deed of con\eyance of land excepted and Elections 
reserved out of the grant all coal mines, together with sufficient 
way-leave and stay-leave to and from the mines, and the libert} 
of sinking pits it was held that, as a right to sink pits to get 
the coals was resen ed, all things depending on that right and 
necessary for its enjoyment were also reserved, and that the 
grantor had, as incident to the liberty to sink pits, the right 
to affix to the land all machinery necessary to diain the mines, 
and draw the coals from the pits and also that a pond to 
supply the engine, and an engine-house, were necessary acces- 
sories to the engine, and were lawfully made (d) 

The maxim undei consideration is applicable m construing statutory 
Acts of Parliament Thus, where a statute empowered one 
railway companv to ( aiT\ their line across that of another by a 
bridge, it was held that the former might place temporary 
scaffolding on the land of the latter, if that were necessary for 
constiucting the bridge (c) And, general^ where an express 
statutory right is gnen to make and maintain a thing necessarily 
requiring support, the statute, in the absence of a context 
implying the contiar^ , means that the right to necessary support 
of the thing ( onstructed shall accompany the right to make and 
maintain it (/) 

On the same princrple, the powei of making bye-laws is power of 
incident to a corporation, for when the Crown cieates a corpora- 
tion, it grants to it, by implication, all powers necessary for byelaws 
carrying out the objects for which it is created, and secunng a 
perpetuity of succession, and a discretionary power to make 
minor regulations, usually called bye-laws, in order to effect 
the objects of the charter, is necessary, and the reasonable 
exercise of this power is, therefore, impliedly conferred by the 
very act of incorporation (^f) On the same principle also seems 

(c) HmchcUjfe v KtnnouJ 5 Bing NCI 

(d) Band v Kmg^cote, 6 M & W 174 

( 0 ) Clarence Ry Co v G h Ev Co , 13 M ft W 706, at p 721 

if) L d N W By Co Y Evans, [1893] 1 Ch 16, at p 28 

ig) Per Parke, J , in E v Westwood, 7 Bmg 1, at p 20 
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to rest the doctrine that a grant from the Crown to the men of a 
particular parish for a specific purpose has the effect of incor- 
porating them so as to carry that purpose into effect (/i) , and the 
rule that a corporation formed for trading purposes has an 
implied power to con ti act by parol for purposes necessary for 
carrying on its trade (i) 

Our maxim, however, must he understood as applying only to 
such things as are incident to the grant and directly necessary 
to the enjoyment of the thing granted Thus, if a man grant 
the fish in his pond, the grantee may not cut the banks to 
lay the ponds dry, for he can take the fish by nets or other 
engines (k) If a man let a house, reserving a way through it 
to a back-house, he may not use the way but upon request and 
at seasonable times(Z) A way of necessity is also limited by the 
necessity which created it, and, when such necessity ceases, 
the right of way likeTvise ceases, therefore, if at any later time 
the party formerly entitled to such a wa} can, by passing o\er 
his own land, reach the place to which it led by as direct 
a course as that of the old way, the way ceases to exist as of 
necessity {m) Moreover, it seems that a way of necessity is 
not a way for all purposes, but only for that of enjoying the 
place in its original condition [n) 

We may conclude this part of our subject b^ citing the 
following observations from the judgment of Thesiger, L J , 
in an important case upon the relative rights of the parties to 
the grant of part of a tenement — I think that two propositions 
may be stated as what I may call the general rules governing 
cases of this kind The first is that on the grant by the owner 
of a tenement of part of that tenement as it is then used and 
enjoyed, there will pass to the grantee all those continuous 
and apparent easements (by which, of course, I mean quasi 
easements), or, in other words, all those easements which are 
necessary to the leasonable enjoyment of the property granted, 
and which have been and are at the time of the grant used by 
the owner of the entirety for the benefit of the part granted 

(7i) See Rmrs v Adams, 3 Ex D 361, at p 366 

(*) S of Ireland Golltery Go v Waddle, L R 4 C P 617 

(fc) Perk, Grants, s 110, Darcy v Askwith, Hob 234, Remger v Fogossa, 
Plowd 1, at 16, per Parke, B, m Band v Ktngscoie, 6 M & W 174, at 
p 189 

(i) Tomltn V Puller, 1 Ventr 48 

{m) Holmes v Oortng, 2 Bmg 76, see Peoraon v Spencer, IB & S 571, at 
p 584 , 3 Id 761 

(n) London Gorporation v Riggs, 13 Ch D 798 
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The second proposition is that, if the grantor intend to reserve 
any right over the tenement granted, it is his duty to reserve 
it expressly in the grant Those are the general rules govern- 
ing cases of this kind, hut the second rule is subject to certain 
exceptions One of these exceptions is the well-known exception 
which attaches to cases of what are called waj s of necessity 
Both of the general rules I have mentioned are founded upon a 
maxim which is as well established by authority as it is con- 
sonant to reason and common sense, viz , that a grantor shall 
not derogate from his grant (o) 

Upon a principle similar to that which has been thus biiefly Authority 
considered, it is a rule that, when the law commands a thing 
to be done, it authorises the performance of whatever may be 
necessary for executing its command quando ahqmd mandatur, 
Tnandatu/r et oinne per quod pervemtur ad tllud (p) Thus when 
a statute gives a justice of the peace juiisdiction over an offence, 
it impliedly gives him power to apprehend forthwith (instead 
of merely summoning) any person charged with such offence (o') 

So, constables, whose duty it is to see the peace kept, may, 
when necessary, command the assistance of others (r) In like 
manner, the sheriff is authorised to take the posse cofmtatus, or 
power of the county, to help him in executing a writ of execu- 
tion, and e>ery one is bound to assist him when requiied so to 
do (5) , and, by analogy, the persons named in a writ of rebellion, 
and charged with the execution of it, ha\e a right, at their 

( 0 ) Wheeldon v Burroips, 12 Ch D 31, at p 49 See Russell \ Watts, 10 
App Cas 590, Brown v Uahaster, 37 Ch I) 490, at p 604, Birmingham 
Banking Co v Ross, 38 Id 296, Grosvenor Hotel Co v Hamilton, [1894] 

2 Q B 836, Schwann v Cotton, [1916] 2 Ch 459, Hansford v Jago, [1921] 1 Ch 
322, Westwood v Heywood, [1921] 2 Ch 130, White v Williams, [1922] 

1 K B 727 See also the Conveyancing Act, 1881 (44 & 45 Vict c 41), s 6 

(p) See Foljamb s Case, 5 Bep 116 b Upon this maxim rests the authority 
of the master of a ship to bind the owner for all that is necessary for the purpose 
of conducting the navigation of the ship to a favourable termination, per 
Parke, B , in Beldm v Campbell, 6 Exch 886, at p 889 , per Ld Blackburn in 
Anderson v Ocean S S Co ,10 App Cas 107, at p 116 , and the maxim applies 
to the authority of agents generally , see per Ld Blackburn in Murray v Scott 
9 App Cas 619, at p 646 it being a general rule that '* there is an implied 
authority to do all those things that are necessary for the protection of the 
property entrusted to a person, or for fulfillmg the duty which a person has to 
perform, ’ per Blackburn, J , in illen v L S S W Ry Co , L E 6 Q B 65, 
at p 69, per Lopes, L J , in Abrahams v Deakin, [1891] 1 Q B 516, at p 522 

(g) Bane v Methuen, 2 Bing 63 See R v Benn, 6 T R 198 

(r) Noy, Max , 9th ed , p 65 

(s) Foljamb s Case, 6 Rep 115 b (cited in Miller v Knox 4 Bing N C 674, 
at p 663), Noy, Max , 9th ed , p 55, Judgm m Hotoden v Standish, 6 C B 
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discretion, to require the assistance of any of the liege subjects 
of the Crown to aid in the execution of the writ (f) 

The foregoing are simple illustrations of the last-mentioned 
maxim, or of the synonymous expression, qvmdo lea aliqutd 
ahem conceditf concedttur et id sine quo res ipsa es^e non 
potest (tt), the full import of which has been thus elaborately 
set forth {a) — Whenever anything is authorised, and 
especially if, as matter of duty, required to be done by law, and 
it IS found impossible to do that thing unless something else 
not authorised m express terms be also done, then that some- 
thing else will be supplied by necessary intendment But if, 
when the maxim comes to be applied adversely to the liberties 
or interests of others, it be found that no such impossibility 
exists — that the power may be legally exercised without the 
doing that something else, or, even going a step farther, that 
it IS only in some particular instances, as opposed to its general 
operation, that the law fails in its intention unless the enforcing 
power be supplied — then in any such case the soundest rules of 
construction point to the exclusion of the maxim, and regard 
the absence of the power which it would supply b> implication 
as a casus omssus ” 

The mode of applying the maxim just cited may be thus 
exemplified The Lower House of Assembly of Dominica being 
a legislative assembly constituted under royal proclamation, with 
a yiew to the making of laws for the peace, welfare, and good 
goyemment of the inhabitants of the colon'^ (y) the question 
arose (z), whether the Assembly had the right to punish its 
members by committal to gaol, when guilty of contempt of the 
House, or of obstructing its business, in its presence and during 
its sittings In deciding this question adveisely to the asserted 
right, the Judicial Committee of the Pri\y Council observed in 
substance as follows — ^It must be conceded that as the common 
law sanctions the exercise of the pierogative by which the 
Assembly was created, the principle of the common law em- 
bodied in the maxim, quando lea aliquid concedit concedere 
videtuT et lUud sine quo rei ipm eise non potest j applies to the 
body so created The question, therefore, is, whether the power 
to punish for contempts committed in its presence is necessary 

ft) Miller V Knox, 4 Bmg N C 674 

(tt) Oath before Justices, 12 Eep 131 

\x) In Fenton v Hampton, 11 Moo P C 347, at p 360 

(V) Clark, Col L 134 

(») In Doyle v Falconer, L E 1 P C 328 



THE TKANSFEK OF PEOPERTT 


313 


to the existence of such a body and the proper exercise of the 
functions which it is intended to execute It is necessary to 
distinguish betifveen a po^er to commit for a contempt, which 
IS a judicial power, and a poi^er to remove an obstruction olfeied 
to the delibeiations of a legislative bod} during its sitting, 
which last power is necessary for self preser'\ ation If a 
member of a Colonial Assembly is guilt j ot disoiderlj conduct 
in the House whilst sitting, he may be lemoved, oi excluded 
for a time, or e^en expelled, but there is a gieat difterence 
between such powers and the judicial powei of inflicting a penal 
sentence foi the offence The light to remove for sell-security 
IS one thing, the right to inflict punishment is anothei The 
former is all that is warranted by the maxim above cited, but 
the latter is not its legitimate consequence To establish the 
privilege claimed, it must be shown to be essential to the 
existence of the Assembh — an incident sine quo res ipm e^u 
non potest {a) 

On the other hand, quando aliqutd prohihetur^ proliibetur et 
omne pet quod deiemtur ad dlud {h) ‘ Whate'ser is prohibited 

bv law to be done directl} t innot legally be effected by an 
indirect and (ircuitous contrivance'’ (c) and a transaction 
will not be upheld which is ^*a mere device for carrving into 
effect that which the legislature has said shall not be done ” [d] 
Wherevei Courts of law see attempts made to conceal illegal 
or void ti ansactions bv fic titious documents, they ‘‘ brush awav 
the cobweb vainish, and show the transactions in their true 
light ” (p) For instance, when the question is whether the 
Bills of Sale Acts apph, the Courts disregard the form of the 
documents, and look to the true nature of the transaction and 
the leal intention of the parties (/), and the same rule obtains, 
where the question is whether the Gaming Act applies {q) 
Again, as an example of the maxim, that what “ cannot be 
done per directum shall not be done per ohliquum ” (h), it may 
be mentioned that a tenant who has covenanted not to transfer 

(a) Doyle v Falconer, L R 1 P C 328, af p 338 See Barton v Taylor 
llApp Gas 197 

(b) 2 Inst 48 

(c) Per Tindal, C J m Booth v Bank of England, 7 Cl & F 609, at p 540 

(d) Per Martin, B , in Moms v Blackman, 2 H & C 912, at p 918 , see also 
Mtnty V Sylvester, 84 L J E B 1982 

(e) Per Wilmot, G J , m Collins v Blantern, 2 Wils K B 341 at p 349 , cf 
Jones V Merionethshire Building Soc , [1892] 1 Gh 173 

(/) Re WaUon, 25 Q B D 27 Madell v Thomas, [1891] 1 Q B 230 

ig) Universal Stock Exchange v Strachan, [1896] A G 166, at p 173 

(h) Co Litt 223 b 


Prohibition 
implied 
by law 
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his lease, commits a fraud upon his landlord, and breaks his 
covenant, if an alienation be effected by his collusion under 
colour of a seizure of the term in execution (i) Of fraud itself 
it has been said that it is “infinite in variety, sometimes it is 
audacious and unblushing, sometimes it pays a sort of homage 
to virtue, and then it is modest and retiring, it vould be honesty 
itself if it could only afford it But fraud is fraud all the same , 
and it IS the fraud, not the manner of it, which calls for the 
interposition of the Courts ” (Z) 

With regard to the argument that a transaction is an 
“evasion’’ of d prohibitory Act, it must be observed that the 
real question always is whether the transaction is or is not 
within the Act, although it does not follow that it is not w ithin 
it, because the very words of the Act have not been Molated (tw) 
For clauses in statutes a\oiding tiansactions, when the meaning 
IS open to question, are to receive a wide or limited construction 
according as the one or the other will best effectuate the purpose 
of the statute (w), and statutes made against fraud may be 
liberall;y expounded to suppress the fraud (o) Neveitheless, 
what the legislatuie intended not to be done can be legitimately 
ascertained only from what it has enacted, either in expiess 
words or by reasonable and necessary implication (p) And in 
considering an Act imposing a tax, Chitty, L J , said, “ the 
whole argument on evasion of the Act is fallacious The case 
either falls within the Act or it does not If it does not, there 
18 no such thing as an evasion ” (q) E\asion is intentionally 
doing something whereby a person escapes the consequences of 
an Act although he is brought within it (r) 


(t) Doe d Mttchtruon v Carter, 8 T B 300 

(l) Per Ld Macnaghten in Reddatpay v Banham, [1896] A C 199, at 

p 221 

(m) See per Ld Cranworth m Edmrdg v Hall, 6 D M & G 74, at p 89 

(n) Be Burdett, 20 Q B D 310, at p 314 

(o) Tioyne s Case, 3 Rep 80 b, 82 a 

ip) Per Ld Watson in Salomon v Salomon A Co [1B97] A C 22, at p 38 
H) In A C V Boech, [1898] 2 Q B 147, at p 167 See also per Ld Mac 
iiaghten m A G, v Richmond d Gordon, [1909] A C 466, at p 473 

(r) See per Ld Lmdley in BulUvant v A G jor Victoria, [1901] A C 196, 
at p 207, and per Ld Hobhouse in Smms v Registrar of Probates, [1900] 
A C 323, at p 334 
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Accessoeium non ducit sld sequitue sulm Peincipalf {Co 
Litt 152 a ) — The incident shall pass by the grant of the 
principal^ hut not the principal by the grant of the 
incident ( 5 ) 

UpoE the maxim, res accessoria sequitur rem principalcm (t), 
depended the doctrine of accessw {v) in the Roman law, accessio 
being that mode of acquiring property whereby the owner of the 
principal thing became, ipso jure^ owner also of all that belonged 
to the principal as accessory to it Two extenw\e classes of cases 
accordingly fell within the operation of the doctrine 1, that 
in which the owner of a thing acquired a right of pioperty in 
its organic products, as in the young of animals, the fruit ot 
trees, the alluvion or deposit on land, and in some other kinds 
of property originating under analogous circumstances 2, that 
in which one thing became so closely '^onnetted with and 
attached to another that their separation fould not be effected 
at all, or at least not without injury to one or other of them, 
for in such cases the owner of the principal thing was held to 
acquire also the accessory connected therewith (a?) 

The maxim, accessonum non ducit sed sequitur suum pnnct- 
pale, IS, then, derived from the Roman law, and signifies that 
the accessory right follows the principal {y) , it may be illustrated 
by the remarks appended to the rule immediately preceding (z), 
as also by the following examples 

An easement to take water from a river to fill a canal ceases 
when the canal no longer exists (a) The owner of land has, 
pnma facie j a right to the title deeds, as something annexed 

(«) Co Litt 162 a, 161 b par Vaughan, B , in Harding v Pollock, 6 Bing 
26, at p 63 , 82 B B 47 

(t) “A principal thing (res principalis) is a thing which can subsist by itself, 
and does not exist for the sake of any other thing All that belongs to a principil 
thing, or IS in connection with it, is called an accessory thing (res accessoria) 
(Mackeld Giv Law, 165) See Ashworth v Heyworth, L B 4 Q B 316 

(tt) Accessto IB the general name given'* m the Boman Law “to every 
accessory thing, whether corporeal or incorporeal, that has been added to a prm 
cipal thing from without, and has been connected with it, whether by the powers 
of nature or by the will of man, so that in virtue of this connection it is regarded 
ab part and parcel of the thing The appurtenances to a thing are to be noticed 
as a peculiar kind of accession , they are things connected with another thing, with 
the view of sen mg for its perpetual use “ (Mackeld Bom Law, 166, 166) 

(x) See Mackeld Civ Law , 279, 281 , I 2, 1, Be Rerum Dtvistone , Brisson 
ad verb “ Accessonum “ 

(y) Bell, Diet and Dig of Scots Law, p 7 Bee also Go Litt 389 a 

(z) See also Chanel v Rohotham, Yelv 68, Wood v Bell, 6 E & B 772 
Seath V Moore, 11 App Cas 360 

(a) National Guaranteed Manure Co v Donald, 4 H & N 8 
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appendant 


to his estate therein, and it is accordingly laid down that, if a 
man seised in fee conveys land to another and his heirs, with- 
out wananty, all the title deeds belong to the purchaser, as 
incident to the land (6), though not granted by express words (c) 
In like manner, heirlooms are such goods and chattels as go 
by special custom to the heir along vith the inheritance, and 
not to the executor of the last owner of the estate , they are due 
to the heir by custom, and not by the common la^ , and he shall 
accordingly have an action for them There are also some othei 
things in the nature of heirlooms which likewise descend with 
the particular title or dignity to which thev are appurtenant [d) 
Again, rent is incident to the reversion, and, therefore, b} 
a general grant of the reversion, the rent will pass, though, 
by the grant of the rent generally, the i emersion will not pass, 
tor accessonum non ducit sed sequitur suum principale how- 
ever, by the introduction of special words, the reversion may 
be granted away, and the rent reserved (c) So, an ad\owson 
appendant to a manor is so intimately (onnected wuth it, as to 
pass by the grant of the manor cvm peitinentns, without being 
expressly leferred to, and, therefore, if a tenant in tail of a 
manor with an advowson appendant suftered a recovery, it was 
not necessary for him to express his intention to include the 
ad\owson in the recovery, for any dealing with the manor, 
which is the principal, operates on the ad'vowson, which is the 
accessor;y, whether expressly named or not It is, however, to 
be observed that, although the conveyance of the manor prima 
facie draws after it the advowson also, yet it is always competent 
for the owner to sever the advowson from the manoi, bv con- 
vening the advowson aw a} from the manor, or b'v con\e>ing the 
manor without the advowson (/), and hence there is a marked 
distinction between the preceding cases and those in which the 
incident is held to be inseparably connected with the principal, 
so that it cannot be severed therefrom Thus it is laid down that 
estovers, or wood granted to be used as fuel in a particular house, 
shall go to him that hath the house, and that, inasmuch as a 

(6) See per Tmdal, C J , m Tmntswood v Pattmn, 3 C B 243, at p 248 , 
and Id , n (b) 

(c) Ld BuckhursVs Case, 1 Hep 1 , Goode v Burton 1 Exch 189, at pp 193 
et seq , Allwood v Hey wood, 32 L J Ex 153 

(d) See 1 Grabb, Beal Prop 11, 12 

(e) 2 Blac Comm 176, Litt s 229, Co Litt 143 a 

(/) Jndgm m Moseley v Motteux, 10 M A W 588, at p 544 , Bac Abr , 
“ Grants ” (I 4) 
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Court baron is incident to a manor, tbe manor cannot be granted 
and tbe Court reserved In some cases, also, that which is 
parcel or of the essence of a thing passes b^ the grant of the 
thing itself, although at the time of the grant it ^ere actiiall} 
severed from it, b} the grant, therefore, of a mill, the mill-stone 
may pass, although temporanly severed from the mill (//) 
Again, common of pasture appendant is the jnnilege belong- 
ing to the oi>vners oi occupieis of arable land holden of a manor 
to put upon the wastes of the manor then cattle or sheep , it is 
appendantito the particular farm, and passes i\ith it, as incident 
to the grant (?) But divers things vhioh, though (ontinualh 
enjoyed vith other things, are only appendant thereto, do not 
pass by a grant of those things as, if a man has a warren in his 
land, and grants or demises the land, by this the \\arren does not 
pass, unless, indeed, he grant or demise the land cum perhmntii^, 
or with all the profits, prnileges, &q , thereunto belonging, in 
whi(h case the warren might, perhaps, pass (1) 

In Ewart ^ Cochi ane (/), it was stated to be the law of 
England that when t\\o jiioperties are possessed by the same 
owner, and theie has been a severance made of one pait fiom 
the other, anything which was used and was necessary foi the 
comfortable enjoyment of that part of the })roperty which is 
granted, shall be consideied to follow from the grant if there 
are the usual words in the con-veyante 

Another well-known aj)pli(ation of the maxim under con- 
sideration IS to covenants running with the land, which pass 
therew^ith, and on which the assignee of the lessee, or the heir 
or devisee of the covenantor is in many cases liable, according 
to the kindred maxim of law, transit terra cum onere (m), a 
maxim, the principle of which holds not merely with reference 
to coyenants, but likewise with reference to customs annexed 

{g) Pinch, Law, 15 

(fc) Shep Touch 90 See Wyld v Pwfc/ord, 8 M & W 443 As to what 
shall be deemed to pass as appendant, appurtenant, or mcident, see Bac Abr , 
“ Grants ” (I 4), Smith v Ridgeway, 4 H & C 37, 577, Langley v Hammond, 
L B 3Ex 161 

(i) Shep Touch 89, 240 , Bac Abr , ' Grants ** (I 4) , Co Litt , by Thomas, 
vol 1 p 227 

(fc) Shep Touch 89, 1 Orabb, Beal Prop 486 See Pannell v Mill, 3 C B 
626, Graham v Ewart, 1 H AN 550 and 11 Bxch 326 (cited in Jejjryes v 
Evans 19 C B N S 246, at p 266), Lonsdale v Rigg, 11 Exch 654 and 1 
H AN 928 

(I) 4 Macq 117, at p 122 , see Francis v Hayward, 20 Gh D 773 and 22 Id 
177 
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(m) Co Litt 231 a 
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to land for instance, it is laid down that the custom of gavel- 
kind, being a custom by reason of the land, runs therewith, 
and is not afiected by a £ne or recovery had of the land, but 
“otherwise it is of lands in ancient demesne partible among 
the males, for there the custom runneth not with the land 
simply, but by reason of the ancient demesne and, therefoie, 
because the nature of the land is changed, by the fine or re- 
covery, from ancient demesne to land at the common lai^, the 
custom of parting it among the males is also gone ’’ (rt) 

With reference to titles, moreover, one of the leading rules 
IS, cessmte statu pnmiUvo cessat denvativus (o) — the derived 
estate ceases on the determination of the original estate, and 
the exceptions to this rule have been said to create some of the 
many difiiculties which present themselves in the investigation 
of titles (p) The rule itself may be illustrated by the case 
of a demise for years by a tenant for life, or by any person 
having a particular or defeasible estate, which, unless confirmed 
by the remainderman or leversioner, or authorised by statute, 
will determine on the death of the lessor, and the same 
principle usually applies whenever the original estate deter- 
mines according to the expiess terms or natuie of its limitation, 
or IS defeated by a condition in consequence of the act of the 
party, as by the marriage of a tenant durante vidmtate^ or by 
the resignation of the paison vho has leased the glebe lands 
or tithes belonging to the living (qr) 

An exception to the foregoing rule arises in cases of copy- 
holds, where the tenant has granted a lease to another with the 
license of the lord, and then commits a forfeiture here the 
license operates as a confirmation by the lord of the term thus 
created, and, therefore, pending the term, the lord cannot 
maintain e]ectment for the land (r) 

The lav relative to contracts and mercantile transactions 
likewise presents many examples of the rule that the accessorv 
follows and cannot exist without its principal, thus, where 


(n) Finch, Law, 1, 16 

(o) Paine s Case, 8 Rep 34 a 

(p) 1 Prest , Abs Tit 245 

The maxim applies only when the original estate determines by limitation or 
IB defeated by a condition It does not apply when the owner of the estate does 
any act which amounts to an alienation or transfer, though such alienation or 
transfer produces an extinguishment of the original estate Shep Touch by 
Preston, 286 See Lojidon Loan Co v Drake, 6 C B N S 798, at p 810 
(g) 1 Prest Abs Tit 197, 317, 368, 369 
(r) Clarke v Arden, 16 G B 227 
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framed pictures are sent by a carrier, tbe frames, as Tiell as tbe 
pictures, are within the Carriers Act, 1830, s 1 (s) Again, 
the obligation of the surety is accessory to that of the piincipal, 
and IS extinguished by the release or dischaige of the latter, 
for quum 'pnnciyalis causa non con^istit ne ea quidem gua 
sequuntur locum habeni (t), and quce aicessjonum locum ohtinent 
extinguuntur cum principales res peremptce fuennt (u) The 
converse, howe\ei, of the case just instanced does not hold, and 
the reason is that accessonum non trahit princtpah {x) 

So, like^vise, interest ol money is accessory to the principal, Principal and 
and must, in legal language, “follo\^ its nature*’ (y), and, 
therefore, if the plaintiff in any action is barred from lecovering 
the principal, he must, as a rule (li-), be equally baired from 
reco\ering the interest (a) And, “If by a will the whole of 
the personal estate, oi the lesidue of the personal estate, be 
the subject of an executory bequest, the income of such personal 
estate follo\\& the principal as an accessory, and must, during 
the period Tvhich the la’w allows foi accumulation, be accumu- 
lated and added to the principal’* (b), and where stock, to 
which the assignoi was entitled in reversion upon his mother*s 
death, was assigned with all Ins right, title, and interest therein, 
it was held that the assignment passed the bonuses which after- 
wards accrued during the mother*s life (c) 

The title to freight is pruna fane an incident of ownership, Freight 
and, if a sale or transfer of shares be effected, while the ship 
is under a contract of affreightment, without the mention of the of vessel 
word freight, that will pass to the purchaser the corresponding 
share in the freight, notwithstanding a subsequent contract of 
the vendor to transfer this particular freight to another (d) 


(«) Henderson v L d N W Ry Co, LB5 Ex 90, dutinguiBhing Tread 
torn V G E Ry Co , L R 8 C P 308 

(t) D 60, 17, 129, §1,1 Pothier, Oblig , 413 (a) 2 Pothier, Oblig , 202 

(j) 1 Pothier Oblig 477, 2 Id 147, 202 

(y) 3 Inst 139 , Finch, Law, 23 

(«) See Parr s Bank v Yates, [1898] 2 Q B 460 

(a) Judgm m Clark v Alexander, 8 Scott N B 147, at p 165 See per 
Ld Ellenborough in JB v Askew, 3 M dc S 9, at p 10, 2 Pothier, Oblig , 479 
‘ The giving of interest is not by way of a penalty, but ip merely doing the 
plamtiff full justice, by having his debt with all the advantages properly belonging 
to it It 18 in truth a compensation for delay ’ (Judgm m Newton v Grand 
June Ry Co 16 M & W 130, at p 144) 

See Hollts v Palmer, 2 Bing N C 713 , Florence v Drayton, 1 C B N S 
584 , Florence v Jentngs 2 Id 454 , Forbes v Forbes, 18 Beav 552 

(5) Per Ld Westbury in Beettve v Hodgson, 10 H L Gas 656, at p 665 
(c) Re Armstrong's Trusts, 3 K & J 486, Cooper v Wooljitt, 2 H & N 122 
{d) Lindsay v Qtbhs, 22 Beav 522, see also Rusden v Pope, L B 3 Ex 269 
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Licet Dispositio de interesse putueo sit inutilis tamen piehi 

POTEST DeCLARATIO PEACEDENS QUt SORTIATUE EFFECTUM 

intee\eniente novo Actf {Bac Max , reg 14 ) — 
Although the grant of a future interest is inoferative, 
yet it may become a declaration jirecedent^ taling effect 
upon the intervention of som^ new act 

“The said Lord Bacon, “doth not allow of grants 

except there be a foundation of an interest in the grantor, for 
the law will not accept of grants of titles, or of things in action 
which are imperfect interests, much less will it allow a man to 
grant or incumber that \ihich is no interest at all, but merely 
future But of declarations precedent, before any interest 
vested, the law doth alloii, but \vith this difference, so that 
there be some new act or comeyance to give life and vigour 
to the declaration precedent ’’ (e) 

It has been observed (/) that Lord Bacon treats the first 
branch of the maxim, namely, that a disposition of after- 
acquired property passes nothing m law, as a legal proposition 
beyond dispute, and only labours to establish the second branch, 
namely, that such disposition may be considered as a declaration 
precedent which derives effect from some new act of the party 
after the property is acquired The same general rule is laid 
down by all the other writers of authority “ It is,*’ says 
Perkins ( 9 ), “a common learning in the law that a man cannot 
grant or charge that which he hath not ” Again, it has been 
said that, if a man grant me all the woo] of his sheep, meaning 
thereby the wool of the sheep which he then has, the grant is 
good (h) , but that he cannot grant me all the wool which shall 
grow upon the sheep that he shall buv hereafter (?) 

Lord Bacon’s maxim relates, however, only to the acquisi- 
tion of a legal title “At law, property, non-existmg, but to 
be acquired at a future time, is not assignable, but in equity 
it IS At law, although a power is given in the deed of assign- 
ment to take possession of after-acquired property, no interest 
is transferred, even as between the parties themselves, unless 

(e) Bac Max , reg 14 

(/) ^ndgm in Lunn v Thornton 1GB 379, at p 386 

(gr) Tit ‘ Grants,** s 66 , see algo Vm Abr , ‘ Grants ’ (H 6) , Noy, Max , 
9tb ed 162, Com Dig , " Grant * p ) 

(b) Perk , tit “ Grants,** s 90, see per Pollock, C B , in Fetch v Tuttn, 15 
M & W no, at p U6 

(t) Grantham v Horley^ Hob 132, see Shep Touch by Preston, 241 
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possession is actually taken, but, in equity the moment the 
property comes into existence the agieement operates upon 
it’’ (k) Accoidingly, if a man pui ports to assign property 
of \vhich he is not the owiiei, the assignment, although it does 
not opeiate to pass the legal interest in the piopertj, may yet 
operate as a contract bj him to conyev it upon his becoming 
the OT^ner, and if the contract be foi ^alue, equity, tieating 
as done that 'which ought to l>e done, fastens uj)oii the propert\ 
as soon as he has acquiied it, and the contract to assign becomes 
in equity an assignment (/) Such assignment, however, is an 
assignment onl} of the equitable interest, and consecjuentl), 
until the assignee has also acquired the legal interest, his 
position is piecarious, for the equitable inteiest will be defeated 
if the legal interest be acquiied by a thud peison foi value and 
without notice of the equitable interest (m) The difference 
between legal and equitable interests has not been swept awa\ 
by the Judicature Acts the (’oiirts administei both law and 
equity, but a con\e>duce ^oid at common law^ has not become 
\alid as a come^ance at common law (n) 

As a rule, theiefoie, an assignment oi contiact foi \alue 
of futuie piopeitj without possession creates an equitable title 
only, but if possession is actually taken of the piopeit\ when 
it comes into existence, then a legal inteiest is acquired” (o) 
It seems, howe’vei, thit the possession, to confei the legal title, 
must be gnen b^ the assignor, oi be tiken under his authority, 
for the puipose of caii}ing the forinei assignment into effect (p) 
Unclei the Bills of Sale Act (1878) Amendment Act, 1882, 
8 5 (g^), the lule is that a bill of sale made In ^^SL^ of secullt^ 
foi the pa\meiit of money is ^oid, if it puipoit to assign after- 
acquired ])iopeitj To this rule, however, theie are certain 
exceptions relating to substituted fixtures, plant and trade 
machineic (?) but onh wheie the bill is m the form piescribed 
by 8 9 of the Act (s) 

{k) Per Ld Chtlmisford in Holruifd \ MarshaU, 10 H L Cas IQl, it p 21^) 

{1) Collyer \ Isaacs, 19 Ch D S42, Re Clarke 36 Id 348, Tatlby v Offiotal 
Receiver, 13 App Cas 523 He Turcan 40 Ch D 5 bee also Re Lind, [1913] 
2 Ch 345, Imperial, dc Mills \ Quebec Bank, 83 L J P C b7, ^ at Prov 
Bank of Eng v United Elect Theatres [1916] 1 Ch 132 

(m) Joseph v Lyons, 15 Q B D 28U, Hollas v Robinson, 15 Q B D 288 

(n) Per Cotton L J , in Joseph \ Lyons, 15 Q B D 280, at pp 285 286 

(o) Morris ^ Delobbel Fltpo [1892] 2 Ch 362, at p 360 

(p) Lunn V Thornton, 1 C B 379, at p 387, Congrete v Evetts, 10 Exch 

298, at p 308, Carr v Allatt, 27 L J Ex 385 (q) 46 & 46 Vict c 43 

(r) S 6, see London dc , Co \ Creasey, [1897] 1 Q B 768 

(a) Thomas v Kelly, 13 App Cas 506 

LM 21 
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By tlie Sale of Goods Act, 1893, the goods forming the sub- 
ject of a contract of sale may be future goods, i e , goods to be 
manufactured or acquired by the seller after the making of the 
contract, and the Act provides that wheie by a contract of sale 
the seller purports to effect a piesent sale of future goods, the 
contract operates as an agreement to sell the goods (t) An 
agreement to sell future goods has always been allowed by our 
law 

Property to which a testator becomes entitled after the execu- 
tion of his will may pass under it foi a will is an instrument 
of a peculiar nature, speaking and taking effect as if it had 
been executed immediately before the testator*s death, unless a 
contrarv intention appears by the will (r), and two maxims 
relating to wills are ambvlatona e^t lohintas defuncti usque 
0(1 mice stipremum exiUim (y), and omne testamentum morte 
consummatum e^t (z) 


(t) See now the Sale of Goods Act, 1893 (56 A 57 Vict c 71), s 5 

(ft) Hihhlewhtte v M'Mcnne, 5 M & \V 462 

(ir) Wills Act, 1837 (7 Will 4 A 1 Vict c 26), s 24 

(y)D 34, 4, 4, 4 Rep 61 

(«) Go Litt 322 b 
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CHAPTEE \II 


ULLLS I11L11I2SG TO MARRIAGE 4ND DESCENT 

It lids been thought (on\eiiient to insert a selection ol rules 
relating to Marriage and Descent immediately after those which 
concern the legal lights and liabilities attaching to property 
in geneial 


Consensus, rov Con( iritis, hcit Matrimonilm {Co Litt 
33 a ) — If IS the (onsent of the partm^ not then cohabita- 
tion ^ uhnh (onsiitntes a lalid mamacji 

Mdinage, as uiidei stood in Chiistendoni, is the voluntary Marriage bow 
union toi life of one man and om woman to the ei^clusion of 
all otheis (a) It is constituted b} the conjundio amnwTuni 
or preedit consent of the parties expiessed undei such circum- 
stances as the law lequiies, so that, as soon as sinh ( onsent has 
been gnen, each of the paities, although the\ do not consum- 
mate the manidge conpmctionc loipoiuniy neveitheless possesses 
all the legal rights of husband oi wile 

The abo’ve maxim has been adopted limn the iimI 1 iw (6) 
b^ the (ominoii law\eis who, indeed, lioiiowcd (espeiiallv in 
ancient times) almost all then notions of the legitimacy of 
mariiage fiom the lanon and (imI laws (o the latter, as 
well as b\ the eailiei ei desiastical law (J), marriage was a 
mere con^en^ual contiact, only difteiing from other contracts 
of this class in being indissoluble even by the consent of the 
contracting parties it was always deemed to lie “ a contract 
executed without an\ pait perfoiiiiance ” , so that the maxim 

(a) Per Ld Penzance in Hyde v Hyde, L R 1 P & D 130 at p 133 
flee Re Bethell, 38 Ch D 220, Bnnkley \ A G 15 P D 76 

(h) NupUas non concubitus sed coneeneue faett, D 50, 17, 30 

(c) 1 Blac Comm 434 See 2 \oet Com Pandect , lib 23 tit 2 

(d) The contract, though made without the intervention of a priest, amounted 
to a perfect marriage b\ the canon law until modified by the decree of the Council 
of Trent See per Ld Campbell in Beamish v Beamish, 9 H L Cas 274, at 
p 836 
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English law 
of marriage 


was undisputed, consensus, non roncubitus, fcu.it nupUai vel 
inatnmomum (e) 

By the of England (/), also, marriage is considered in 
the light of d contract, to which, with some exceptions, the 
ordinary principles ^hich govern contracts in general must be 
applied , and the leading principle is that embodied in the above 
maxim, that marriage can only be constituted by the consent of 
the paities concuhitus may take place foi the mere gratification 
of present appetite, but marriage requires an agreement of the 
parties looking to the consortium iitco [g) 

It must be treated, however, is an established proposition 
that, b} oui (ommon law, maiiiage could not be constituted 
by a meie cnil contract, though followed b\ tomvhtus Long 
aftei the abolition bj statute (h) of all proc eedings in ecclesias- 
tical courts to compel the celebration of a marriage in facie 
ecclesia by reason of a ci\il contiact of m itiimony per verha de 
prasenii oi pej 'leiha de futuroy the effect at common law of 
the mil contract was lerv fully considered (i), and it was then 
decided m the House of Lords (I), in accoi dance with the 
unanimous opinion of the judges that, although a present and 
perfect consent, expressed per vaha de pnr^eiifi^ ‘ was sufficient 
to render a contiact of nianiage indissoluble between the parties 
themsehes, and to afford to eithei of them, b\ application to the 
spiritual court, the power of compelling the solemnisation of an 
actual mariiage ’ >et, such contiact “ne\er constituted a full 
and comjdete marriage in itself, unless made in the presence and 
with the intenention of a minister in holy orders ’ (1) 

(e) Per Ld Broiiglnni in /? v Mtlh^, 10 Cl A 1 534, at p 719 Set ulho 
Ld Sto\iell R oekbrated judgment in Dalrymple v Dalrymple I'b'v Dodson), 
p 10 (a), where main luthorities respecting this maxim are collected ‘^ee also 
the remarks upon Dahymple ^ Dalrymple at p 079 of 10 Cl A F and, per 
Cresswell, J in BrooK ^ Brook 27 L J Cb 401 it p 411 Field s Marriage 
Annulling Bill 2 H L Cas 48 well illustrates the maxim 

if) Tht following CIRCS may be leferred to upon the law of Scotland respecting 
marriages per lerba de preeienti Yelverton \ Longuorth 4 Matq 743, Dal 
rymple \ Dalrymple 2 Hagg Cons 54 Hamilton v Hamilton, 9 Cl & F 327 , 
Steu art \ Menztes 8 Id 309 Bill v Graham 13 Mckj P C 242 Dysart Peer 
age Cave, () App Cas 489 

(g) Per Ld Stow ell in Dalrymple \ Dalrymple 2 Hagg Cons 54, at pp 62, 
63 

(h) B\ 26 Geo 2, c 33 s 13 repealed but re enacted bj the Marriage Act, 
1823, 4 Geo 4. c 76 s 27 

(0 In R \ 10 11 A Fin 534 

(fc) The lords being equalh divided in opinion, the rule, semper preesumitur 
pro neganti, was applied 

(1) Per Tindal C J , m R a Millts 10 Cl A F 534, at p 655, see also 
Catheruood v Caslon, 13 M A \\ 261, Beamish v Beamish, 9 H L Cas 274 
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In i? 1 Millu (i), where this was detided, the following Bemarkiof 
lemarks, apposite to the maxim under oui notice, were made 
by Tindal, C J , in delneiing the opinion of the judges “ It Millis.on 
will appear, no doubt,’ said his lordship, upon leterimg to 
the different authorities, that at 'vaiious peiiods ot oui history 
there ha\e been decisions as to the nature and desciiption of 
the religious foinis and teremonies necessaiy foi the completion 
of a perfect maiiiage, which cannot be reconciled togethei, but 
there will be found no authoiitv to iontra\ene the general 
position, that at all times, by the (onmion law of England, it 
was essential to the constitution of a full and (omplete maiiiage, 
that there must be some religious solenmih , that both modes 
of obligation should exist togethei, the ci\il and leligioiih, that, 
besides the (ml contract, that is, the contiact letha d( 
prcpseriti^ which has always lemained the same, theie has at all 
times been also a religious lenmony, which has not always 
lemained the same, but has \aiied fiom time to time, act ending 
to the 'vaiidtion of the laws of the Church, with lespect to which 
ceremoiu, it is to be ol>bei\ed, that, whate\ei at any time has 
been held bj the law of the ('hiirch to be i sufhrient religious 
ceremony of maniage, the same has at all times satisfied the 
common law of England in that lespect Foi instame, liefore 
the Maniage Ad, 173‘1 fn?), the Church held that a mairiage 
celebrated bj a ministei in holy ordeis, but not in a chuich, 
or b} such ministei in a chuich, but without jiublication of 
banns or Inence, was irregulai, but was sufficient, ne'veitheless, 
to constitute the religious pait of the obligation, and that the 
marriage was ^alid notwithstanding such iriegulantj , and the 
law of the land followed the spnitual court in that lespect, and 
held s>uch maniage to be ^alid ‘ But it will not be found in 
any period of oui history, either that the Chuich of England 
has held the religious celebration sufficient to ( onstitute a valid 
marriage, unless it was pei formed m the presence of an oi darned 
minister, or that the common law has held a marriage complete 
without such celebiation ’ (n) 

In support of these ojiinioiis, the (’hief Justice lef erred to 

There is a strong legal presumption in favour of marriage Piers \ Pier? 2 H L 
Gas 331, jR \ Manwartng, Dcarsl A B 132 Lauderdale Peerage Case, 10 
App Gas 692 In Shedden \ Patrick, L B 1 Sc ft Div 470, the presumption 
of a marriage arising from cohabitation and acknowledgment, w*is held to be 
rebutted 

(m) 26 Oeo 2, c 33 

(n) Per Tindal. G J in P \ Mtibs, 10 Cl ft F 534, at pp 655, 656 
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Itule, how 
applied 


no place, nor can it ha've m an} in ^hich the peison speaking 
knows of the existence ol the parent, and intends that the 
de\ise to the child shall take eftect during the life of the parent 
It would appeal that the question proper to be asked in each 
such case would be, ‘Did the testatoi use the word ‘heir" in 
the strict legal sense, or in any other sense® ” and if the 
answer should he that he used the teim, not in the legal and 
technical, but in some populai sense, the sense thus ascertained 
should be earned out (y) 

Eespecting the subject heie touched upon, detailed informa- 
tion must be sought for in lieatises more tethniral than this 


H^keditas NXJAQLiM 4SCLNDIT [GlanviUe, hb 7, c 1 )--The 
ntjht of inhentame never li7ieaUy ascends 

The above was an expiess lule of the feudal law, and 
remained an invariable maxim (::) until the Inheritance Act, 
1833 fa), which effected so gieat a change m the law of inherit- 
ance The rule was thus stated and illustrated b\ Littleton (6) 
If there be fathei and son, and the fathei has a bi other, who 
IS, therefoie, uncle to the son, and the son pui chase land in 
fee-simple, and die without issue, living his fathei, the uncle 
shall have the land as hen to the son, and not the father, 
although the lattei is nearer in blood, because it is a maxim 
in law that the inheritance mav lineally descend, but not ascend 
Yet if the son in this case die without issue, and his uncle enter 
into the land as hen to the son, and afterwards the uncle die 
without issue, living the father, the fathei shall have the land 
as heir to the uncle, and not as heir to the son, for he should 
rather come to the land by collateral descent than b} lineal 
ascent 

It was, moreover, a necessarv consequence of this rule coupled 
with the maxim, i^ernna facit sfipitem, that, if, in the instance 
above put, the uncle did not enter into the land, the father 
could not inherit it, because a man claiming as heir in fee- 
simple by descent must make himself heir to him who was 
last seised of the actual freehold and inheritance, and if the 

{y) Per Ld Cottenham, Id , at pp 60, 61 

(«) 2 Com by Broom & Hadle) , 878 , 8 Craise, Dig , 4th ed 831 

(а) 8 & 4 WiU 4, c 106 

(б) S 3 
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uncle, therefore, did not enter, he would have had but a freehold 
in law, and no actual fieehold, and the last pexson seised of 
the actual freehold was the son, to whom the fathei could not 
make himself heir (c) 

The maxim, hcereditoi nunquam ascendit^ theiefore, applied 
only to exclude the ancestors in a direct line, foi the inheritance 
might ascend indirectly, as in the preceding example, fiom the 
son to the uncle {d) 

The abo\e rule, however, was altered with lespect to descents 
on deaths occurring since 1833, it being enacted by s 6 of the 
Inheritance Act, 1833 (a), that every lineal ancestor shall be 
capable of being hen to anj of his issue, and in evei\ case 
where there shall be no issue of the purchasei, his neaiest lineal 
ancestor shall be his hen in preference to an} peison who would 
ha\e been entitled to inherit either b} tracing his descent 
through such lineal ancestor, oi in consequence of there being 
no descendant of such lineal ancestoi, so that the father shall 
be preferred to a brother oi sister, and a more remote lineal 
ancestor to any of his issue othei than a neaier lineal ancestor 
01 his issue 

But by 8 7 it IS provided that none of the maternal 
ancestors of the person fiom whom the descent i^^ to be tiaced, 
nor any of their descendants, shall be capable of inheriting 
until all his paternal ancestors and their descendants shall have 
failed , and also that no female paternal ancestor of such person, 
nor any of her descendants, shall be capable of inheriting until 
all his male paternal ancestors and then descendants shall ha\e 
failed and that no female maternal ancestor of such person, nor 
an} of her descendants, shall be capable of inheriting until all 
his male materudl ancestors and their descendants shall have 
failed 

And here we may conveniently advert to a -well-known maxim 
of our law, which is thus expiessed hnea lecta semper prcpfertui 
transversdi {e) — the right line shall alwa} s be preferred to the 
collateral It is a rule of descent that the lineal descendants 
in infinitum of any person deceased shall represent their 
ancestor, that is, shall stand in the same place as the person 
himself would have done had he been living (/) 

(a) See note (a), p 836 

(c) Co Litt 11 b 

(d) Bracton, hb 2, c 29 

(e) Go Litt 10 b , Fleta, lib 6, c 1 

(f) 3 Gnuse, Dig , 4th ed 883 

L M 
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The 

Inheritance 
Act, 1883 


Hence it is, that the son or grandchild, whether son or 
daughter, of the elde<)t son succeeds before the younger son, 
and the son or grandchild of the eldest brother before the 
younger brothei , and so, through all the degrees of succession 
by the right of representation the right of proximity is trans- 
ferred from the root to the branches, and gives them the same 
preference as the next and worthiest of blood (^) 

Another rule immediately connected \Mth the preceding, was 
that which related to the exclusion of the half blood, but which, 
originally, it would seem, extended only to exclude a jrater 
utennus from inheriting land descended a yatre jrater fratn 
utenno non succedet m hcereditate paterna (h) This rule, 
however, although expressed w ith considerable limitation in the 
maxim just cited, had this more extended signification— that the 
heir, in older to take h} descent, need not be the nearest kins- 
man absolutelv but, although a distant kinsman of the whole 
blood, he should nevertheless be admitted to the total exclusion 
of a much nearei kinsman of the half blood and, further, that 
the estate should escheat to the lord, lather than the half blood 
should inherit (i) 

It has, however, been observed b} Mr Preston that the 
mere circumstance that a person was of the half blood to the 
person last seised, would not have excluded him from taking 
as heir, if he were of the whole blood to those ancestors through 
whom the descent was to be derived by representation thus, if 
two first cousins, D and E , had intermarried, and had issue 
a son, F , and D had married again, and had issue, G , and 
F died seised, G could not have taken as half brother of F , 
but he might as maternal cousin to him (Jc) , for qaoindo dm jura 
tn una persona concurrunt aequum est ac si essent in diversis (1) 
The law on this subject, however, was entirely altered and 
matenallv improved by s 9 of the Inheritance Act, 1833, which 
enables the half blood to inhent next after any relation in the 
same degree of the whole blood and his issue, where the common 
ancestor is a male, and next after the common ancestor where 
a female, so that the brothei of the half blood on the part of 
the father shall inherit next after the sisters of the whole 

ig) Hale, Hist , 6th ed 822, 328 , 8 Cruise, Dig , 4th ed 838 
(h) Fort de Laud Leg Ang , by Amos, p 15 

(f) Per Kmdersley, V C , m He Don s Estate^ 27 L J Gh 96, at p 102 
(A) 2 Prest Abs tit 447 

(Q Ibid 449 The maxim supra is exemplified by Jones v Davies, 7 H & N 
607 
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blood on the part of the father and their issue, and the brother 
of the half blood on the part of the mothei shall inherit next 
after the mother 

We may add that the rule excluding- the half blood did not Descent of 
apply to the descent of the Crown Therefoie, if a king had 
issue a son and a daughter b\ one wife, and a son by another 
wife, and died, on the death of the eldest son without issue, 
the youngei son \\ds entitled to the Crown, to the exclusion 
of the daughter For instance, the Crown actually did descend 
from King Edward VI to Queen Mary, and from her to Queen 
Elizabeth, who were respective!} of the half blood to each other 
Nor did the lule apply to estates tail (m) 


Persons conjuncta fquiparatur interessf propeio {Bac 
Mat , Te(j 18 ) — The interest of a connection sometimes 
regarded in Ian as that of the individual himielf 
In the words of the ci\il law, pira sanguinis nullo jure Rule laid 
civili dinmi pobsunt (71), the law, according to Lord Bacon, hath ^ord Bac( 
so much lespect foi nature and conjunction of blood, that in 
diveis cases it compares and matches nearness of blood with 
consideration of profit and interest, and, in some cases, allows 
of it more stiongh Therefore, if a man covenant m considera- 
tion of blood, to stand seised to the use of his brother or 
son, 01 neai kinsman, a use is well raised by his covenant 
without tiansmutation of possession ( 0 ) 

The abo^e maxim, as to persona conjuncta, is likewise, 
in some cases, applicable in determining the liability of an 
infant on contracts, for what cannot strictly be considered as 
‘‘necessaries’’ within the ordinary meaning of that term (p) 

Thus, as observed by Lord Bacon, “if a man under the years 
of twenty-one, contract for the nursing of his lawful child, 
this contract is good, and shall not be avoided by infancy, 
no more than if he had contracted for his own aliments or 
erudition ” The like legal principle has been extended so as 
to render an infant widow liable upon her contract for the 

(tn) 1 Com by Broom A Hadley, 228 , Chit Pre Grown, 10 , Litt bs 14, 15 , 

3 Cruise, Dig , 4th ed 386 See also Hume’s Hist of England, vol 4, pp 242, 

265 

(n) D 50, 17, 8, Bac Max , reg 11 

( 0 ) Bac Max , reg 18 

<p) As to which see Ryder v Womhwell, L B 4 Ex 32 
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funeral of her husband, who had left no propel tj to be 
administeied (g^) 

The maxim undei consideration does not, houe\ei, apply 
so as to lendei a paient liable on the tontract of the infant 
child, e^en \theie such contract is for “ iiecessaiies,” unless 
there l>e some evidence that the parent has either sanctioned 
or ratified the contract If, said Lord Abinger, TB (/), a 
father does any specihc act liom \\hifh it may leasonably be 
infened that he has aiithoiised his son to contract a debt, he 
maj be liable m lespect of the debt so (onti acted, but the mere 
moral obligation on the fathei to maintain his child aftoids no 
inference of a legal piomise to pay his debts “In order to 
bind a fathei in poiiif of lau foi a debt inclined b} his son, 
}0U must pioie that he has contracted to be bound, just in the 
same niaiinei as \ou uould pio\e such a contiact against an\ 
othei person , and it u oiild bring tlie law into great unc ertaint} 
if it \ieie permitted to juiie^ to impose a liability in eadi par- 
ticular case, accoidmg to then own feelings oi piejudices ” 
“ It IS,” obsei\ecl Paike, B , in the same case, “a cleai prin- 
ciple of law , that a father is not under an^ legal obligation to 
pay his son’s debts, except, indeed, by proceedings undei the 
43 Eliz (s), by which he ma\, under ceitain c iicumstances, be 
compelled to suppoit his childien according to his abilit} , but 
the meie moral obligation to do so (annot iiniwse upon him 
any legal liability ” (f) 

Again, we read, “ It hath been resohed b} the justices that 
a wife cannot be jnoduced either against or for her husliand, 
qma sunt dua amina w (arne um, and it might be a cause 
of implacable discoid and dissension between the husband and 
the wife, and a means of gieat incon>enience ” (it) At common 

{q) Chappie v Cooper 13 M & \V 252, at pp 259, 260 
(r) In Mortimore v Wright fi M & W 482, at p 487, see Shelton v 
Spnngetf, 11 C B 45‘2 Compare Ambroee v Kernson, 10 C B 776 (followed id 
Bradshaw v Beard, 12 C B N 8 344), Read v Legard, 6 Exch 636, and Rtce 
V Shepherd, 12 C B N 8 332 , Richardwn v Dubois, L R 5 Q B 51 See 
Bazeley v Forder, L R 3 Q B 559, as showing m peculiar circumstances the 
liability of the husband in respect of his wife 

(#) See Gnnnell v ^ells, 7 M & Gr 1033, RutUnger v Temple, 4 B & S 
491 

(t) For Courts of Law " are to decide accordmg to the legal obligations of 
parties," per Alderson, B , m Turner v Mason, 14 M & W 112, at p 117 
(tt) Co Litt 6 b Under the Mamed Women's Property Act, 1882 (46 & 46 
Yict c 75), s 12, a mamed woman has, subject to certain qualifications, the 
same remedies by way of criminal proceedings against her hnsband foi the secnnty 
of her separate property as though she were a feme role See B v King, [1914] 
W N fiS, see also Hutton v Hutton, [1917] 1 K B 613 
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law, however, the abo\e rule did not applj where a personal 
injury had been committed by the husband against the wife, oi 
vice versa (o’) And the rule m question has been in gieat part 
abrogated by the legislature 

Bj the Evidence Amendment Act, 1853 (y), the husband or 
wife became a competent and compellable witness for or against 
the wife or husband, except in a criminal proceeding or proceed- 
ing instituted in consequence of adultery By the Evidence 
Further Amendment Act, 1869 {z)^ the husband or wife of a 
party to a proceeding instituted in oonsequenc e of adulterv became 
a competent witness therein And by the Criminal Evidence 
Act, 1898 (a), the husband or wife of a peison (haiged with an 
offence became a competent witness foi the defence and 
also m certain specific cases (c), may be called as witness for 
the prosecution without the consent of the person charged But 
such witness, if called undei the above Act of 1853 or 1898, 
cannot be compelled to disclose communications made to him or 
her by the wife or husband during the mairiage (d) 

Under the Criminal Justice Administration Act, 1914, (e) 
s 28 (3) the wife or husband of a person chaiged with bigamy 
may be called as a witness either foi the prosecution oi defence, 
and without the consent of the peison charged ” Neither the 
wife (/) nor, it would seem, the husband, of a prisoner is a 
compellable witness against him or her under eithei s 4 of the 
Act of 1898, 01 , it would seem ((/»), s 28 (3) of the Act of 1914 
See also p 766, poH 

In the sense then above ex])lained, and with the restrictions 
above suggested, must be understood the maxim illustrated bj 
Lord Bacon, and with which we conclude oui list of rules 
1 elatn e to marriage and descent Perwna conpinctn a qmparatur 
intereise proprio 

(ip) Lord Audley 6 Case, 3 St Tr 402, at p 413 
(y) 16 a 17 Vict c 83 
iz) 32 A 33 Vict c 66 

(a) 61 & 62 Vict c 36 

(b) S 1 

(c) S 4, and schedule See also the Evidence Art, 1877 (40 A 41 Vict c 14) 
id) 16 A 17 Vict c 83, s 3, 61 A 62 Vict c 36, s 1 (d) 

(e) 4 A 5 Geo 5, c 28 

if) Leach \ R [1912] A C 305 

(g) See Leach v R , supra, and compare the tv(o enactments m question 
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CHAPTER VIII 


THE INTEEPHETATION OF DEEDS AND WEITTEN INSTEUMENTS 

In this chaptei an attempt is made to give a general view 
of such maxims as are of most practical utility m construing 
deeds and written instruments, and some remarks are occa- 
sionally added, showing how these rules apply to wills and 
statutes As the decided cases on the subject are very numerous, 
and as m a work like the present it would be undesirable, 
and indeed impossible, to refer to any considerable portion of 
them, only those cases are cited which elucidate most clearly 
the meaning, extent, and qualifications of the vaiious maxims 
The importance of fixed lules of inteipretation is manifest, and 
not less manifest is the importance of a knowledge of those rules 
In construing deeds and wills, the language of which, owing 
to the use of inaccurate terms, frequently falls short of, or 
altogether misrepresents, the intentions of the parties, such 
rules are necessary in order to insure just and uniform decisions, 
and they are equally so where it becomes the duty of a Court 
of law to unravel those intricacies and ambiguities which occur 
m statutes, and which result from ideas not sufficiently precise, 
from views too little comprehensive, or fiom the unavoidable 
imperfections of language (a) In each case, where difficulty 
arises, peculiar principles and methods of interpretation are 
applied, reference being always had to the general scope and 
intention of the instrument, the nature of the transaction, and 
the legal rights and situation of the parties interested The 
rules of interpretation separately considered in this chapter 
are — 1, that an instrument shall be construed liberally and 
according to the intention of the parties, 2, that the whole 
context shall be considered , 3, that the meaning of a word may 
often be known from the context, 4, that no man shall derogate 
from his own grant, 5, that a latent ambiguity may, but a 
patent ambiguity cannot, be explained by extrinsic evidence, 


(a) See Ld Teignmonth's Life of Sir W Jones, at p 261 
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6, that TV here there is no ambiguity^ the natural construction 
shall prevail, 7, that an instrument or expression is sufficiently 
certain which can be made so, 8, that surplusage may be 
rejected, 9, that a false description is often immaterial, 10, that 
general woids may be lestiamed by reference to the subject- 
matter, 11, that the special mention of one thing may be 
understood as excluding another, 12, that the expression of 
what is implied is inoperative, 13, that a clause referred to 
must be understood as incoiporated with that lefernng to it, 
14, that relative words refer to the next antecedent, 15, that 
that mode of exposition is best which is founded on a reference 
to contemporaneous facts and circumstances, 16, that he who 
too minutely regards the form of expression takes but a super- 
ficial and, therefore, probably an erroneous view of the meaning 
of an instrument 


Benign^e facibndje slnt Intebpbetationes pbopteb Simplici- 
TIIEM LaICOBUM UT Res M4GIS V4LEAT QUAM PEBEAT {Co 

Litt 36 a ) , ET Verba Intentioni, non e contba, debent 
iNSERViRE [Fox's CosCy 8 Rep 936, at 94a )— A liberal 
construction should he pvt upon written instruments y so 
as to uphold them, if possible, and carry into effect the 
intention of the paiUes 

The two rules of most general application in construing a 
written instrument are— -1st, that it shall, if possible, be so 
interpreted ut res magts valeat qmm pereat (6), and 2ndly, 
that such a meaning shall be gnen to it as may carry out 
and effectuate to the fullest extent the intention of the parties 

(6) See per Erie, C J , in Cheney v Courtois, 13 C B N S 634, at p 640 , 
Broom v Batchelor, 1 H AN 265 (cited in Hejjield v Meadows, L B 4 G P 
595, at p 600) , Steele v Hoe, 14 Q B 431, at p 445 , Ford v Beech, 11 Q B 
852, at pp 8^, 866, 870, Oldershaw ^ Ktng, 2 H AN 517, Mare v Charles, 
5 E A B 978 (approved in Penrose v Martyr, E B A E 499, at p 603), 
Stacey v Wallts, 28 T L B 209 , Glamorgan Coai Co v Glamorganshire J 8 
Committee, [1915] 1 E B 471, at pp 487, 488 

“ All contracts should, if possible, be construed ut res magis valeat quam 
pereat ’ {per Byles, J , in Shoreditch Vestry v Hughes, 17 C B N S 137, at 
p 162) The maxim was applied in B v Broadhempston, 1 E A E 164, at 
p 163, and m Pugh v Stnngfield, 4 C B N S 364, at p 370 See Blackwell 
\ England, 8 E A B 541, at p 549 

** If a plea admits of two constructions, one of 'ahich gives a sensible effect to 
the whole, and the other makes i portion of it idle and insensible, the Court is 
bound to adopt the former construction " (per Williams, J , in Peter v Daniel, 
5 C B 568, at p 579) 
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These maxims are, indeed, in some cases restricted by the 
operation of technical rules, which, for the sake of uniformity, 
ascribe definite meanings to particular expressions, and, in other 
cases, they recene, when applied to particular instruments, 
certain qualifications, which are imposed for wise and beneficial 
purposes, but, notwithstanding these restrictions and qualifi- 
cations, the above maxims are undoubted!} the most important 
and comprehensive which can be used for determining the true 
construction of written instruments 

It IS then laid down repeatedly b} the old reporters and 
legal writers, that in construing a deed, e\ery part of it must 
be made, if possible, to take effect, and every word must be 
made to operate in some shape or other (c) The construction, 
likewise, must be such as will preserve rather than destroy {d), 
it must be reasonable, and agreeable to common understand- 
ing (e), it must also be fa\ourable, and as near the minds and 
apparent intents of the parties as the rules of law will admit (/), 
and, as obseived by Lord Hale, the judges ought to be curious 
and subtle to invent reasons and means to make acts effectual 
according to the just intent of the parties (g), the} will not, 
therefore, tavil about the propriety of words when the intent 
of the parties appears, but will rather applv the words to fulfil 
the intent, than destroy the intent by reason of the insufficienc} 
of the words (h) 

It may, indeed, chance that, on executing an agreement 
under seal, the parties failed to contemplate the happening of 
some particular event or the existence of some particular state 
of facts at a future period (i), and all the Court can do in 
such a case is to ascertain the meaning of the words actually 
used, and, in construing the deed, the} will adopt the estab- 
lished rule of construction, “ to read the words in their ordinary 
and grammatical sense, and to give them effect, unless such a 
construction would lead to some absurdity or inconvenience (h), 


ie) Shep Touch 84, Plowd 156 

(d) Per Ld Brougham in Langston v Langston, 2 Cl A F 194, at p 243 
(cited arg , Baker \ Tucker, 8 H L Gas 106, at p 116) 

(e) See Hewet \ Pointer, 1 Bulst 174, London v Southwell College, Hob 


if) Wmdham v \\ mdfcatn, 1 Anders 60 , Jenk Cent 260 
(g) Crossing v Scudamore, 2 Jjev 9, per Ld Hobart, Hob 277 (cited m 
wjj^pwon V Tranmarr, Willes, 682, at p 684) , Moseley v Motteux, 10 M ft W 
^ N ih) See Throgmorton v Tracy, Plowd 145, at 159, 160, 162 

n ® L R 1 Q B 115, at p 120 

® element of mcouTenience is not to be considered if the construction of 
the doe^ Bottomley's Case, 16 Ch D 681, at p 686 



INTEHPEETATION OF DEEDS AXD W KITTEN INSTRUMENTS 


345 


or would be plainly repugnant to the intention of the parties 
to be collected from other parts of the deed ’ {!) Foi ‘‘the 
golden rule of construction,’ to which i^e shall presenth re\ert, 
“ IS that words are to be construed according to then natural 
meaning, unless such a consti action would either rendei them 
senseless or Tfould be opposed to the general scope and intent 
of the instiument, or unless there be some \en (ogent reason 
of convenience in favour of a different interpretation ’ (m) 
Deeds, then, shall be so construed as to operate according 
to the intention of the parties, if b\ la^ the\ may and it 
they cannot in one form, they shall operate in that uhich b\ 
law will effectuate the intention quando res non lalet nt aqQ, 
valeat quanium valere potent (n) For in these later times, the 
■judges ha\e gone further than formerh, and ha\e had moie 
consideration foi the substance, to wit, the passing of the estate 
accoidmg to the intent of the parties, than the shadow, to 
wit, the manner of passing it (o) 

Thus, where A, in consideration of natuial lo^e and of 
£100, by deeds of lease and release, gi anted, released, and 
confirmed his lands after his own death, to his biothei B in 
tail, with remainder to C , the son of another brothei of A , 
in fee, and he covenanted and granted that the lands should, 
after his death, be held by B and the hens of his bod'v, oi 
by C and his heirs, according to the true intent of the deed, 
it was held, that, although the deed could not operate as a 
release, because it attempted to convex a freehold in futnro, 
yet it was good as a covenant to stand seised (p) vSo, if the 
King’s charter will bear a double constiuction, one which will 
carry the grant into effect, the other which will make it inopera- 

(l) Per Parke, £ , in Bland \ Crou ley, 6 £\ch 522, at p 529 

{m)Per Bram\»ell, B in Fowell v Tranter, ^ H & C 458, at p 461 

(n) Per Ld Mansfield in GoodUtle v Baxley, Cowp 597, at p 600 , cited Roe 
d Berkeley \ Archbp of lork 6 East, 86, at p 105, and in Ktnrf \ Melltng, 
1 Ventr 214, at p 216 See also the instances mentioned in Gtbeon \ Minet, 
1 Black H . 567, at pp 614, 620 

(o) Oman \ Sheaf, 3 Lev 370, per Willes, C J , in Smith ^ PacKhurst, 
d Atk 135 (cited in C^lmondely \ Clinton, 2 B A Aid 625, at p 637), Tarleton 
\ Stamforth, 5 T B 695 , per Maule, J , in Borradaxle v Hunter, 5 Scott, N B 
418, at pp 431, 432 , 3 Prest Abstr Tit 21, 22, 1 Id 313 

{p) Roe d Wilkinson y Tranmarr, 'lilies 682 See 1 Prest Abstr Tit 313, 
Gardmer v Breedon, 1 Eep 76 a, Perr^ v Watts, 4 Scott, N B 366, Doe d 
Darnell v Woodroffe, 10 M AW 668 15 Id 769 and 2 H L Gas 811 

* The general rule,' also, " is that a covenant not to sue when it does not 
affect other parties, and is so intended, may be pleaded as a release ’ {per 
Byles, J , in Ray \ Jones 19 C B N S 416, at p 423) A deed of bargam and 
sale void for want of enrolment operated as a grant of the reaersion (Haqgerston 
V Hanbury, 5 B AC 101, Adams v Steer, Gro Jac 210) 
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tive, the former to be adopted {q) And generally, “ if words 
have a double intendment, and the one standeth with law, and 
the other is against law, they are to be taken in the sense 
which IS agreeable to law (r) 

In accordance ^ith the same principle of construction, where 
divers persons join in a deed, and some are able to make such 
deed, and some are not able, this shall be said to be his deed 
alone that is able (^), and if a deed be made to one that is 
incapable and another that is capable, it shall enure only to 
the latter (t) So, if mortgagor and mortgagee join in a lease, 
this enuies as the lease of the mortgagee, and the confirmation 
of the mortgagoi (*r), and a joint lease by tenant for life and 
remainderman operates during the former^s life as Ins demise, 
confirmed b^ the remainderman, and afterwaids as the demise 
ot the remainderman (y) 

The preceding examples suffice to show that where a deed 
cannot operate in the precise manner or to the full extent 
intended bv the parties, it shall, nevertheless, be made as far 
as possible to effectuate their intention Acting, moreover, on 
a kindred piinciple, the Court will endeavour to affix such a 
meaning to words of obscure or doubtful import occurring in 
a deed, as may best carry out the plain and manifest intention 
of the paities, as collected from the four comers of the instru- 
ment-— with these qualifications, however, that the intent of 
the parties shall never be carried into effect contiar\ to the 
rules of law, and that, as a general rule, the Couit will not 
introduce into a deed words which are not to be found there (2'), 
nor strike out of a deed words which are there, in older to make 
the sense different (a) The following illustrations of the 
abo've propositions may advantageously be noticed, and many 
otheib of equal impoitance will, doubtless, occur to the leader 

(g) Per Tindal, G J , m Rutter v Chapman, 8 M & W 1, at p 102 
(f) Shep Touch 80, adopted by Martin, B , in Fuesell v Darnel, 10 Escb 
581, at p 597 , Go Litt 42 a, 188 , Noy, Max , 9th ed 211 
(a) Shq) Touch 81 Finch, L 60 
it) Shep Touch 82 

(x) Doe d Barriey v Adams, 2 Or k J 282, per Ld Lyndhurst, C B , in 
Smith V PockUngton, 1 Cr & J 445 But a mortgagor may now have leasing 
powers under the Gonveyancmg Act, 1881, s 18 
iy) Trepoft s Case, 6 Bep 14 b 

(e) See per Willes, C J , in Parkhurst v Smith, Willes, 827, at p 332 (cited 
by Alexander, G B , m Colmore v Tyndall, 2 Y A J 605, at p 618) , per Ld 
Brougham in Langston v Langston, 2 GL ft F 104, at p 243 , Pannell v Mill, 
3GB 625, at p 637 

(a) White V Burnby, 16 L J Q B 166, secus as to mere surplusage— see 
post 
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In cases excluded from tlie operation of s 3 of the Beal 
Property Act, 1845 (5), the question whether a particulai 
instrument should be construed as a lease or as an dgieement 
for a lease must be answered by considering the intention of 
the parties, as collected from the instrument itself, and any 
words ifvhich suffice to explain the intent of the parties, that 
the one should divest himself of the possession, and the other 
come into it foi such a determinate time, whether they run in 
the form of a licence, covenant, or dgieement, will of them- 
sehes be held, in construction of law, to amount to a lease 
for years as effectually as if the most proper and pertinent words 
had been used for that purpose (c) 

The rules applicable and cases decided with leference to 
the construction of covenants will also be toiind to furnish 
strong instances of the anxietv which oui Couits evince to 
effectuate the real intention (d) of the parties to a deed oi agree- 
ment (c), for it 18 not necessaiy, in order to charge a party 
with a covenant, that there should be express words of covenant 
01 agreement, but it is enough if the intention of the parties 
to create a covenant be apparent (/) Where, theiefore, words 
of recital {g) or reference manifest a clear intention that the 
parties shall do certain acts, the Courts will, from these words, 
infer a covenant to do such acts, and will sustain actions ot 
covenant foi their non-performance as effectually as if the 
instruments had contained expressed covenants to perform 
them (^) In brief, ‘ no particular form of words is neces- 

(6) 8 & 9 Vict c 106 bee Rollason v Leon, 7 H AN 78, Ttdey v Mollett 
16 C B N 8 298 See also Burton v Reevell, 16 M & W 307, Bond v 
Rosltng, IB AS 371 

(c) Bac Abr Leases (£ ) , and 2 Shep Touch , bv Preston, 272 , cited 
in Doe d Parsley v Day, 2 Q B 147, at pp 152 et seq , Alderman v Neate, 4 
M & W 704 

(d) Such intention may however be frustrated by the operation of a positive 
and technical rule of law *A technical rule is one which is established by 
authority and precedent, which does not depend upon reasoning or argument, but 
19 a fixed established rule to be acted upon, and only discussed as regards its 
application— m truth is the lav ’ Such a rule is that where a deed is made 
inter partes— no one who is not expressed to be a party can sue upon a covenant 
contained m it {Chesterfield Co v Hawkins, 3 H A C 677, at p 691 , cited in 
Gumn V Kopera, Id , 694, at p 699) 

(e) See Doe d Rogers v Price, 8 C B 894 

if) Per Tindal, C J , in Courtney v Taylor, 7 Scott, N K 749, at p 765 
Wood V Copper miners' Co , 7 C B 906 , per Parke, B , in Righy v G W Ry 
Co , 14 M AW 811, at p 815 , James v Cochrane, 7 Exch 170, at p 177, and 
8 Id 556 , Farrall v Hilditch, 5 C B N S 840 See Bealey v Stuart, 7 H A 
N 763, at p 759, Re Haden, [1898] 2 Gh 220 

ig) See Lay v Mottram, 19 C BN S 479 

(A) Judgm , Aspdtn v Austin, 5 Q B 671, at p 668 (cited in Dunn v Sayles, 
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sarv to form a covenant, but wherever the Court can collect 
irom the instrument an engagement on the one side to do or 
not to do something, it amounts to a co\enant, whether it is in 
the recital or in any other part of the instrument ” (i) 

In like manner, where the language of a covenant is such 
that the covenant may be construed either as joint or as several, 
it shall be taken, at common law, to be joint or several, accord- 
ing to the interest of the covenantees Where, ho\^ever, the 
covenant is in its terms expressly and positively joint, it must be 
constiued as a joint covenant in compliance with the declared 
intention of the parties ( 1 ) 

In like manner, the rule has been established by a long 
senes of decisions, that the question, whether covenants are 
dependent or independent of each other, is to be detei mined 
by the intention of the parties as it appears on the face of the 
instrument, and bv the application of common sense to each 
particular case to the intention, ^hen once discovered, all 
technical foims of expiession must give way ( 1 ) Wheie, 
therefore, a question arose whethei certain covenants m marriage 
articles were dependent or not, Lord Cottenham obseived “If 
the provisions are clearlj expressed, and there is nothing to 
enable the Court to put upon them a consti notion different from 
that which the words impoit, no doubt the woids must prevail 
but if the provisions and expressions be contradictory, and if 

Id 692, and in Churchward v /! , L E IQ B 191, at p 208) illtams v 
Burrell, 1 C B 402, at p 429, where the distinction between express covenants in 
law IB pointed out , per Crompton, J , in Worthington v Sudlou , 2 B 4 S 506, 
atp 616 

(i) Per Parke, B , in G N By Co Y Harrison 12 C B 57b at p 609 see 

jndgm , Baehletgh y S E By Co ,10 C B 612 at p 632 as to which case see 

Knight v Gravesend Waterworks Co , 2 H 4 N 6, at pp 10, 11 

(k) Bradburne v Botfield, 14 M & W 569, at pp 664 672, Sorsbie v Park, 

12 M & W 146, White v Tyndall, 13 A C 263, at p 272, Palmer \ Mallett 
36 Ch D 411 See also Haddon v Ayre^, IE & E 118 Pugh v Stringfield 
o G B N S 2, per Maule, J , in Beer v Beer 12 C B 60, it p 78 (citing 
Wetkerell v Langston, 1 Exch 634), Hopktnson v Lee, 6 Q B 9^, Foley \ 
Addenbrooke, 4 Q B 197, at p 207 (followed m Thompson v Hakewtll, 19 C B 
N S 718, at p 728) , Mills v Ladbroke, 7 Rcott, N B 1005 at p 1023 , per 
Parke, B , m Wootton v Sieffenoni, 12 M 4 W 129, at p 134 Harrold \ 

Whitaker, 11 Q B 147, at p 163 Wakefield \ Broun, 9 Q B 209 (followed in 

Magnay v Edwards, 13 C B 479) 

(l) Jndgm , Stavers v Curling, 3 Bmg N C 365, it p 368, Baylis v Le 
Oros, 4 C B N S 637, Lond Gas Light Co v Chelsea Vestry, 8 Id 215, 
Sibthorp V Brunei, 3 Exch 826, at p 828, Hemans v Picciotto, 1 C B N S 
646 See Mackintosh v Midi Cos By Co, UU 548 

The answer to the question, what is, or what is not i condition precedent, 
depends not on merely technical words, but on the plam intention of the parties 
to be deduced from the whole instrument (Boberts v Brett 11 H L Cas 387, 
at p 364) 
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theie be grounds appearing upon tbe face of tbe instrument, 
affording proof of the real intention of the parties, then that 
intention will prevail against the obvious and oidinary meaning 
of the words If the parties have themsehes furnished a key 
to the meaning of the words used, it is not material bv what 
expression they convey their intention ’’ (w) 

’ The notes to Pordage v Cole (n) may usefully be referred 
to when construing a particular clause in a contract for the 
purpose of ascertaining whether the breach of that part of the 
contract entitles the other contracting part\ to jiut an end to 
it, or whether it only entitles him to damages If the clause oi 
stipulation goes to the loot of the contract between the parties, 
the contract may be determined, if it goes only to part of the 
consideiation on both sides, the sole lemed) is by way of 
damages 

The same sense, we may in the next place obsei\e, is to be 
put upon the words of a contract in an instiument under seal 
as would be put upon the same words in an instrument not undei 
seal that is to saj, the same intention must be collected from 
the same woids, whethei the particular contract in which they 
occui be special oi not (o) 

In the case, then, of a contract or agieement, whether b> 
deed or paid, the Couits are bound so to construe it, ut res 
muqis valeat qmm pereat — that it may be made to operate 
lathei than be inefficient, and, in order to effect this, the words 
used shall ha’ve a reasonable intendment and construction (p) 
Thus, wheie A guaranteed to B the payment of all bills of 
exchange drawn by B on C and accepted by C’ , and the 
payment of any balance that might be due from C to B , the 
Court decided that the guarantee extended to future as well as 
past tiansactions, for if the words “might be due ” were to be 
limited to past transactions the guarantee would be void for 
want of consideiation, but every document ought to be construed, 
if possible, so as to make it operative It should be noticed 
with leference to this case that Bramwell, B , differed from the 

(m) Lioyi v Lloyd, 2 M> & Cr 192, at p 202 

(n) 1 Wms Saund 548, see Jonassohn v Young, 4 B A S 296 In the not«.e 
to Pordage v Cole are specified yanons cases in which Courts have done great 
violence to the stnct letter of covenafits for the purpose of carrying into effect what 
TV as considered to be the real intention of the parties See Marsden v Moore, 
4 H A N 600, at p 504, where Pordage v Cole is cited and distinguished 

(o) Per Ld Ellenborough, in Seddon v Senate, 13 East, 63, at p 74 

(p) Com Dig Pleader*' (C 26), Bac , Works, vol 4, p 26, Npy, Max , 
9th ed , p 60 
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majority of the Court upon the ground that the words fnma 
facte referred to past transactions, and that the maxim is inappli- 
cable where there are extiinsic circumstances in relation to 
which the words used are in their primary sense intelligible (g') 
Words of art, which, m the understanding of conveyancers, 
have a peculiar technical meaning, shall not be scanned and 
construed with a conveyancer’s acuteness, if, by so doing, one 
part of the instrument is made inconsistent with another, and the 
whole IS incongruous and unintelligible , but the Court will under- 
stand the words used in their popular sense, and will interpret 
the language of the parties secundum subjectam 'imtenem^ 
referring particular expressions to the particular subject-mattei 
ot the agreement, so that full and complete force may be given 
to the whole (r) 

Charterpaity Whether, foi example, a particular clause in a fharterpart\ 
shall be held to be a condition, upon the non-performance ot 
which by the one party the other is at liberty to abandon the 
contract, and consider it at an end — or whether it amounts to 
an agreement only, the breach whereof is to be recompensed b\ 
an action for damages — ^must depend, in each particular case, 
upon the intention of the paities to lie collected from the terms 
of the agreement itself, and from the subject-mattei to which 
it relates, it cannot depend on any foimal arrangement of the 
words, but on the reason and sense of the thing, as it is to be 
collected from the whole contract (?) In such a case, therefore, 
the rule applies, %n conventtonihu^ contrahentium voluntas 
potius quam verba spectan placuit in the construction of con- 
tracts the intention of the parties, rather than the words actually 
used, should be considered (t) 

(g) Broom v Batchebr, 1 H AN 255 

(f) Hallewall v Morrell, 1 Scott, N R 309, Htll v Grange, Plowd 164, 
at p 170 (cited Arg , m B v W Etdtng JJ , 2 Q B 505, at p 509, per 
Willes, C J , in Parkhurst v Smith, Willes, 327, at p 332, HeselUne v Stggers, 
1 Bxch 856 If an instrument is capable of two constructions, that one shall 
be preferred which will make the instrument operate rightfully (Faussett v 
Carpenter, 2 Dow A Cl 232) 

As to construmg an award, see Lau v BlackhurroiL , 14 G B 77, Mays v 
Cannell, 15 C B 107, and cases there cited 

(s) Bentsen v Taylor, [1893] 2 Q B 274, as to which see Hartley v 
Hymans, [1920] 3 £ B 475, at p 492, see also Behn \ Bumess, 3 B A S 
751, Glaholm v Hays, 2 Scott, N R 471, at p 482, Ollwe v Booker, 1 
Exch 416, at p 423, Seeger v Duthte, 8 C B N S 45, Oliver v Ftelden, 
4 Exch 1^, at p 138, and Croockewtt v Fletcher, 1 H A N 893, at p 911, 
Gattomo v Adams, 12 G B N 8 560, per Ld Ellenborough, m Ritchie T 
Atkinson, 10 East, 295, at p 306 , Furze v Skartoood, 2 Q B 388, at p 415 
See White v Beeton, 7 H AN 42 

(t) Dtmeeh v Corlett, 12 Moo F G 199, at p 228 
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Subject, however, to the preceding remarks, Courts \4ill apply 
the ordinary rules of construction in interpreting instiuments, 
and will construe words according to their stiict and primary 
acceptation, unlesb, from the immediate context oi from the 
intention of the paities apparent on the face of the mstiument, 
the woids appeal to have been used in a different sense, or 
unless, in their strict sense, they are incapable of being carried 
into effect It must, moreover, be observed that the meaning 
of a paiticuldi word may be shown b} parol eMdeiice to be 
different in some specified place, trade, or business, from its 
proper and ordinary acceptation (r) 

With lespect to patents, it was long ago obsel^ed b\ Lord 
Eldon, that they are to be considered as baigains between the 
in\ enter and the public, to be judged of on the principles of 
good faith, by making a fair disclosuie of the in'\ention, and 
to be construed as other bargains (y) Moreover, although 
formerh there seems to have been a piactice, with both judges 
and Junes, to destroj the patent right e\en of beneficial patents, 
bj exercising great astuteness in taking objections as to the 
title of the patent, and particular!} as to the specification, 
whereb} man} valuable patent rights were destio\ed, }et, more 
recently, the Courts ha\e not been so stiict m taking objections 
to the specification, but have rathei endeavoured to deal fairly 
both with the patentee and the public, willing to give to the 
patentee, on his part, the lewaid of a -valuable patent, but 
taking care to secure to the public , on the othei hand, the benefit 
of the proviso, requiring a specification, which is introduced 
into the patent foi then advantage, so that the right to the 
patent ma^ be fairl} and properly expiessed in the specifica- 
tion (z) Accordingly, in construing a specification, the whole 
mstiument must be taken together, and a fair and reasonable 


(ar) See per Pollock, C B , in Malian v May, 18 M AW 511 , Lewis v 
Marshall 8 Scott, N R 477, at p 494, per Parke, B , m Cltft v Schwahe, 3 
C B 469, at p 470, per Ld Cranworth, C , m Grey v Pearson, 6 H L Caf* 
61, at p 78, post, Chap X 

iy) Per Alderson, B , in Netlson \ Harford, Webs Pat Cas 331 at p 341 
Norman on Patents, 78, 79 The mode of construing a patent as bet^veen the 
patentee and the Crown will be stated hereafter 

{z) Per Parke, B, Nedson v Harford, Webs Pat Cas 310, per Alderson, 
B , in Morgan v Seaward, Id 170, at p 173, who observed “It is the duty 
of a party who takeis out a patent to specify what his invention really is, and 
although it IS the bounden duty of a ]ury to protect him in the fair exercise 
of his patent right, it is of great importance to the public, and by law it is 
absolutely necessary, that the patentee should state in his specification, not only 
the nature of his invention, but how that invention may be earned mto effect ' 
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interpretation be gi^en to the words used (a), the words being 
constiued according to then oidmarv and pioper meaning, unless 
there be 'something in the context to gi\e them a different 
meaning, oi unless the facts pioperly in evidence, and with 
refereme to nhich the patent must be construed, show that a 
different interpretation ought to be made (h) It has been laid 
down that the test ot the sufficiency of a specification is whether 
it would enable dii oidmarv workman, exercising the actual 
knowledge common to the tiade, to make the machine (c) 
Wheie evidence vas tendered of the various patents m existence 
at the time when the patent in question vias granted, for the 
purpose of so constiuing the specification as to exclude from its 
operation prior patents, and therebj to make it valid it was 
held that such evidence could not be used for that purpose, 
although it was admissible to explain words of art to be found 
in the specification, and that words used in a patent must be 
construed, like the viords of anv othei instrument, in their 
natural sense, legaid being had to the fact that the document 
IS not addiessed to the woild at laige, but to a paiticular class 
possessing a ceitain amount of knov\ ledge on the subject (d) 
The following lemarks of Lord Ellenboiough, with leference 
to a policj of insurance, heie also occur to mind as generally 
applicable ‘ The same iiile of construction,” said that leanied 
Judge, “which applies to all other instruments, applies equally 
to this instiument of a polic> of msuiance, viz , that it is to be 
construed according to its sense and meaning, as collected, in 
the first place, from the teims used in it, which terms are 
themselves to be undei stood in their playi, oidmarv, and popular 
sense, unless they have genei ally in respect to the subject-matter 
— as bv the knowm usage of trade, or the like — acquired a peculiar 
sense distinct from the popular sense of the same words, or 
unless the context evidently points out that they must, in the 
particular instance, and in order to effectuate the immediate 
intention of the parties to that contract, be understood in some 
other special and peculiar sense ” (e) And again, “ the contract 


(a) Beard v EgerUm, 8 C B 166 

(b) Judgm , Elltott v Turner, 2 C B 446, at p 461 As to cwnstruing a 
specification which contains terms of art, see Betts v Menztes 10 H L Cas 117 

(e) Phmpton v Malcolmson, 3 Oh D 531, see Morgan v Seaward, Webs 
Fat Cas 170, at p 174, Weqmann v Corcoran, 13 Ch D 65 

(d) CZcirfe V Adte, 2 App Gas 428 

(e) Roberia<m v French, 4 East, 130, at pp 185, 136 (cited by Ld Tenterden 
in Hunter v Leathley, 10 B AC 8^ at p 871 , and by Bowen, L J , in 
Hart V Standard Mar Ins Go , 22 Q B B 492, at p 501) 



INTEBPIUSTATION OF DEEDS AND WHITTEN INSTHUMENTS 


353 


of insurance/’ it has been said, though a mercantile instru- 
ment, IS to be construed according to the same rules as all o>ther 
written contracts, namely, the intention of the parties, which 
IS to be gathered from the words of the instrument, interpreted 
together with the surrounding circumstances If the words of 
the instrument are clear in themselTes, the instrument must 
be construed accordingly, but if they are susceptible of more 
meanings than one, then the judge must inform himself by the 
did of the jury and the surrounding circumstances which bear 
on the contract ” (/) 

In construing a tv ill, it has been said that the intention 
of the testator is the polar star by which the Court should 
be guided, provided no lule of law is thereb\ infringed (g) 

‘ It 18 the duty of those who have to expound a will, if they 
tan, ea: daie lucem^* (h) In other words, the first thing 

for consideration always is, what was the testator’s intention at 
the time he made the will , and then the law caines that intention 
into effect as nearly as it can, according to certain settled 
technical rules (i) 

“Touching the general lules to be observed foi the true 
(onstruction of wills,” said Dodderidge, J, — ‘ in testamentis 
plenius testatons intentionem ^crutamur But yet this is to 
be obser\ed with these two limitations 1st, his intent ought 
to be agreeable to the rules of law 2ndl'v, his intent ought to 
be collected out of the words of the will As to this it ma> 
be demanded, how shall this be known ^ To this it ma} be thus 
answered first, to search out what was the scope of his will, 


if) Per Erie, C J m Carr \ Montefiore^ 5 B A S 408, at p 428 

ig) Per Ld Kenyon in WaUon v Foxon, 2 East, 36, at p 42, per 

Willes, CJ, m Doe d Morris v Vnderdown, WiUes, 293, at p 296, per 

Duller, J , m Smith v Coffin, 2 Black Hy , 444, at p 450, cased cited, Arg , Ley 
V Ley, 3 Soott N B 161, at p 168, Doe d Davies v Davies, AW 5W, at 
p 607 Doe d Tremeioen v Permeicen, 11 A A E 131 (applied in Re Finlay s 
Est , [1913] 1 I B 143), per Parke, B , m Grover 'V Bumtngham, 5 Exch 
184, at p 191, Martin v Lee, 14 Moo P G 142 

(A) Per Shadwell, VC in Be Beauvoir v De Beauvoir, 15 L J Ch 306 
at p 308 

(t) Judgm , Dos d Seott v Roach, 5 M A B 482, at p 490 Hodgson v 
Ambrose 1 Dougl (K B) 837, at p 341, Festing v Allen, 12 M AW 279, 
Alexander v Alexander, 16 C B 59, Doe d Bills v Hopkinson, 5 Q B 223, 

Doe d Stevenson v Glover, 1 C B 448, at p 459, Astor, In re, % h J 
Gh 499 

“ The general rule in interpreting a will and codicil la that the whole of the 
will takes effect, except m so far as it is inconsistent with the codial " (Per 
Pollock, G B , m Robertson v Potoell, 2 H A C 762, at pp 766—767 , citing 
Doe d Hearle v Hicks, 1 Cl A F 20), Richardson v Power, 19 G B N 8 
780, at p 799 

L H 
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secondly, to make such a construction, so that all the words of 
the uill may stand , for to add anything to the words of the 
uill, 01 , in the construction made, to relinquish and leave out 
any of the i/^ords, is maledicta glossa But every string ought 
to give its sound (A.) 

In a case involving important interests (2), the following 
were laid doi^n as the leading and fundamental rules for con- 
struing a will In the first place, “ while the intention of the 
testator ought to be our only guide to the interpretation of his 
will, }et it must be his intention as collected from the words 
employed by himself in his will (m), no surmise or conjecture 
of an^ object which the testatoi mav be supposed to have had 
in vieTV can be allowed to have any tv eight in the construction 
of his will, unless such object can be collected from the plain 
language of the will itself 

With the lule thus stated, we maj compare the language 
of Lord Cottenham in Hardwtcle v Douglas (n) “ It is not, 

according to my impression of the rule upon which the Courts 
have acted, consistent with the piinciples of construction to set 
aside the eftect of clear and unambiguous words because there 
IS reason to suppose that they do not produce the eftect vhich 
the testator intended they should produce If there be any 
ambiguity, then of course it is the duty of all Courts to put 
that construction upon the words which seems best to carr^ the 
intention into effect, but if there be no ambiguity, however 
unfortunate it may be that the intention of the testator shall 
fail, there is no nght in anj Couit of justice to 8a> those words 
shall not have their plain and unambiguous meaning 

In the second place, it is a necessary rule, in investigating 
the intention of a testator, not only that the words of the will 
alone should be regarded in order to determine the effect of 

(fc) In Blamford v Blamford, 3 Bulst 98, at p 103 See Parker v Tootal, 
11 H L Gas 148 

(0 Scarhorotmh v Doe d Savile, 3 A & £ 962 (cited m Mornce v Lang 
Jwm, 8 M & W 194, at p 200) 

(m) In Doe d Sam v Garltck, 14 M & W 698, at p 701, Parke, B , 
observed that difficulties have arisen from oonfoundmg the testators mtentum 
with his meaning ''Intention may mean what the testator intended to have 
done, whereas the only question in the construction of wills is on the meaning 
of the words ’ In Grover v Buminghamy 5 Exch 184, at p 194, Rolfe, B , 
also observed, We are to ascertain by constmmg the will non quod voluit sed 
quod dmt, or rather we are to ascertam quod voluit by interpreting quod dixit * 
And eee, per Ld Wensleydale in Grey v Pearson, 6 H L Gas 61, at 106, 
Slingsby v Grainger, 7 Id 278, at p 284 

in) 7 Clark A F 795, "It p 816 See also Quteke v Leach, 18 M AW 218 
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the devise, but that the legal consequences which may follow 
from the nature and qualities of the estate when once collected 
from the words of the will itself, should be altogether dis- 
regarded (o) Thus, in determining whether the testator^s 
intention was to devise an estate tail or only an estate for life, 
it IS not a sound mode of reasoning to import into the con- 
sideration of the question that, if the estate is held to be an 
estate tail, the devisee will have power to defeat the testator’s 
intention by barring the entail, for the Court will not assume 
that the testator was ignorant of the legal consequence of the 
disposition which he has made {p) A person ought to direct 
his meaning according to the law, and not seek to mould the 
law according to his meaning, foi if a man were assured that, 
whatever words he used, his meaning only would be considered, 
he would be very careless about his choice of words, and the 
attempt to explain his meaning in each case would give rise to 
infinite confusion (g') 

Hence, although it iS the duty of the Court to ascertain 
and carry into eftect the intention of the parh, }et theie are, 
in many cases, fixed and settled rules by 'which that intention is 
determined, and to such rules wise judges have thought proper 
to adhere, in opposition to their own private opinions as to the 
party’s probable intention (r) The object, indeed, of all such 
technical rules is to create certainty, and to prevent litigation, 
by enabling persons who are conversant with these subjects to 
give correct advice, which would be impossible if the law were 
uncertain and liable to fluctuation in each particular case (s) 

In accordance with the above lemarks, Parke, B, in an Rule against 
important case respecting the rule against perpetuities, said - 
“We must first ascertain the intention of the testator, oi more 
properly the meaning of his words, in the clause under con- 
sideration, and then endeavour to give effect to them so far 
•as the rules of law will permit Our first duty is to construe the 
will, and this we must do exactly in the same way as if the 

(o) Scarborough v Doe d Savtle, 3 A A E 897, at p 968 At the same 
time the fact that the language, if strictly construed, will lead to a consequence 
inconsistent with the presumable mtention, is not to be left out of view, especially 
if other considerations lead to the same result {Qutcke v Leach, 18 M A W 
218, at p 228) 

(p) Scarborough v Doe d Samle, 3 A A E 897, at pp 963, 964, per 
Parke, B , m Morrtee v Langham, 8 M A W 194, at p 207 

iq) Plowd 162 

(r) See per Alexander, C B , in Denn d Nowell v Roake, 6 Bing 475, at 
p 478, Judgm m A G v Malkm, 2 Phill 64, at p 68 

(s) Per Pollock, C B , in Doe d Sams v Garltok, 14 M A W 698, at p 707 
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rule against perpetuity had never been established, or were 
repealed when the i»ill was made, not varying the construction 
m order to avoid the effect of that rule, but mteipretmg the 
i^ords of the testator wholly without leference to it ” (t) The 
rule in Shelley* s Case (w)— by which, where an estate of freehold 
IS limited to a person, and the same instrument contains a 
limitation, either mediate or immediate, to his heirs in fee or 
in tail, the word “ heirs ** is construed as a word of limitation — 
IS a familiar instance of an arbitral y and technical rule of 
construction, the authority of which is acknowledged by the 
Courts, although its application may tend to defeat the intention 
of the testatoi But where a testator devised freehold land to 
trustees in trust for his son William ' during his life and after- 
wards for his heir-at-lai^ absolutely,” it was held that the 
devise was not within the rule in Shelley* s Case, but \^as within 
the exception in Arche r*s Ca%e (^), so that William took only 
an equitable estate for life, while his heir-at-law took an 
equitable estate in fee-simple (w>) 

So, in construing a power to lease contained m a will, it 
‘‘becomes necessary to look to the language of the testator in 
the creation of the power itself, and to ascertain his intention 
by considering the true meaning of the language which he has 
used, giving to it its natural signification according to the 
ordinary lules of inteipretation, giving effect, if possible, to 
every part of the clause, and if any part of it be ambiguous, 
interpreting it by reference to the context, to the general intent 
of the will, and, if necessary, to the suriounding circum- 
stances ” (^) 

Not only are there fixed and established rules by which the 
Courts will, in certain cases, be guided in determining the legal 
effect of a will, but there are likewise certain technical expres- 
sions, the established legal interpretation of which differs from 
the meaning attributed to them in popular language, and, 
consequently, a will in which such expressions occur may, in 


(t) Per Parke, B , in Dungannon v SmiDi, 12 Cl & F 546, at p 599 , per 
Ld Macnaghlen m Edtoards v Edwards, [1909] A G 275 
(tt) 1 Eep 104 a, see Van Grutten v Foxwell, [1897] A C 658 
(v) 1 Bep 66 b 

(to) Be Hussey, [1921] 1 Oh 566 

(x) Per Kelly, C B , m Jegon v Vivian, L B 2 C P 422, at p 427 
‘ Facts extnnsic to the will must be ascertained for the Court in the usual 
manner, either by admission of the parties or by a jury When they have been 
ascertained, the operation of construction is to be p^ormed by the Court ' 
{Webber v Stanley, 16 C B N S 698, at p 752) 
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some cases, be made to opeiate m a manner different from that 
contemplated b} the testator (y) the duty of the Court being to 
give effect to all the woids of the will, if that can be done 
without violating anj part of it, and also to construe technical 
words in their pioper sense, vheie they can be so understood 
consistent!} with the context (z) 

The following observations of Knight Bruce, V -C , although 
they refer to the particular c ircumstances of the i ase immediately 
under his consideration, show clearl} the geneial principles 
which guide the Court in assigning a meaning to technical 
expressions “Both reason and authority, I ajiprehend,” said 
the learned Judge, “ suppoit the proposition that the defendants 
aie entitled to ask the Court to lead and consider the whole 
of the instrument in which the clause stands, and, in reading 
and considering it, to beai m mind the state of the testator’s 
familv, as at the time when he made the codicil he knew it to be, 
and if the result of so reading and considenng the whole docu- 
ment with that recollection is to con\mce the Court, from its 
contents, that the testator intended to use the words in their 
ordinaiy and pojmlar sense, and not in their legal and tec linical 
sense, as distinguishable fiom their ordinar} and populai sense, 
to give effect to that conviction b} deciding accoidingly ” (a) 

The following instance ma} serve to illustrate the above "Childien 
remarks (h) —The term “children” in a will prima forte 
means, in accordance with its stnct technical sense in law, 
legitimate children, and, if there is nothing moie in the will, 

iy) See 2 Powell on Devises by Jarman, 3rd ed 564 et seq Doe d Blessard 
V Smpson, 3 Scott, N R 774 (cited by Byles, J , m Rtchards v Davm 13 
C B N S 69, at p 87, and distinguished in Hardcastle v Dennison, 10 
Id 606) 

(z) Doe d Cape v Walker, 2 Scott, N R 334, Ton ns v Wentworth, 11 
Moo P C 526, at p 543, per Martin, B , m Btddulph \ Lees, E B A E 
280, at p 317 , per Alderson, B , m Lees v Mosley, 1 Y 1 Coll Exch 589, at 
p 606 (cited Arg , Greenwood v Rothwell, 6 Scott, N R 670, at p 672) See 
also, Arg , FesUng \ Allen, 12 M A W 279, at p 286 Jack v M Intyre, 12 
Cl A F 151, at p 158, Jenkins \ Hughes, 8 H L Cas 571 

Where the testator appears to hive been very illiterate, ‘ the rules of grammar 
and the usual meaning of technical language may be disregarded in construing 
bis wiir (per Ld Campbell m Hall v Warren, 9 H L Cas 420, at p 427) 

Gfenerall}, as to the dnt> of the Court in construing a will containing 
technical words, see, further, per Ld Westbury in Young v Robertson, 4 Macq 
314, at p 325 (distinguished in Richardson v Power, 19 C B N S 780, at 
p 796) , Bolaton V Hamilton, 4 Macq Jenkins y Hughes, BE. L Cas 571 
(a) Early v Benbow, 2 Coll 342, at p 353 

(5) As to the meaning of unmarried, see Clarke v Colls, 9 H L Gas 
601 , as to that of ‘ eldest male lineal descendant, see Thellusson v Rendk 
sham, 7 Id 429, and as to that of next eldest brother,’ oee Crofts v Beamtsh, 

[1905] 2 I B 349 
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the fact that the person whose childien are referred to has 
illegitimate children does not entitle the illegitimate children 
to take But there are t^o classes of cases in which the above 
interpretation is departed from One is where it is impossible 
from the circumstances of the parties, that any legitimate 
children could take undei the bequest, for instance, if the 
bequest be to the children of a deceased person vho has left 
none but illegitimate children, the maxim nt res magu valeat 
IS applied The other is where upon the face of the will itself, 
and upon a just construction of the words used in it, theie is an 
expression of the testator’s intention to use the term ‘‘ children ” 
according to a meaning which will apply to and include 
illegitimate children (c) 

In like manner, where a bequest is made to the “ childien ” 
or issue ” of A , the whole context of the will must be con- 
sidered, in order to asceitam the proper effect to be attributed to 
the word children ” or issue ” It may be, that the word 
** children” must be enlarged and construed to mean “issue” 
generally, or the word ‘‘issue” restricted so as to mean 
“children,” and each case must depend on the peculiar expres- 
sions used, and the structure of the sentences (d) When, 
however, the context is doubtful, the Court, so far as it can, 
will prefer that construction which will most benetit the testator s 
family generally, on the supposition that such a construction 
must most nearly coiiespond with his intention (e) 

Lastly, in determining whether an estate-tail or only a life 
estate passes under the woids of a will, the same general rule 
of interpretation above considered is applicable, and has thus 
been forcibly stated by Loid Brougham “ I take the principle 
of construction, as consonant to reason and established bv autho- 
rity, to be this — that, wheie by plain words, in themselves liable 
to no doubt, an estate-tail is given, you are not to allow such 
estate to be altered and cut down to a life estate, unless there 
are other words which plainly show the testator to have used the 

(c) Per Ld Gairns m Htll \ Crook, L B 6 H L 266, at p 262 (applied 
m Re Sleekly, [1921] 1 Gh 460), see cases collected m Re Deaktn, [1894] 8 
Gh 665 

(d) Where m a devise there 19 a gift over on general failure of ' issue,*’ the 
word ‘ issue ’ means ' heirs of the body,’ unless from the context it clearly 
appear that the testator intended to give it a different meaning {Roddy v Ftiz 
ger(Rd, 6 H L Gas 828, Bowen v Lewte, 9 App Gas 890) See Bradley v 
Cartwrtght, L B 2 G F 611, Eastwood \ Avison, L B 4 Ex 141, per 
Ld Ghelmsford m Wtlhams v Lewis, 6 H L Gas 1018, at p 1021 

(e) Per Ld Langdale m Farrant v Nichols, 9 Beav 827, at pp 829, 880, 
Slater v Dangerfield, 16 M AW 263, Richards \ Davies, 13 G B N 8 69 



INTBRPBETATIOX OF DEEDS AND WRITTEN INSTRUMENTS 


359 


former as words of purchase contrary to their natural and 
ordinary sense, or unless in the rest of the provisions there be 
some plain indication of a general intent inconsistent with an 
estate-tail being given by the words in question, and which 
general intent can only be fulfilled by sacrificing the particular 
provisions, and regaiding the expressions as words of purchase 
Thus, if there is a gift first to A and the heirs of his body, and 
then, in continuation, the testator, referring to what he had 
said, plainly tells us, that he used the words, ‘heirs of the “Honsot 
body ’ to denote A ’s first and other sons, then, clearly, the first 
taker would only take a life estate So, again, if a limitation 
IS made afterwards, and is clearly the mam object of the will, 
which never can take effect unless an estate for life be given 
mstead of an estate-tail here, again, the first words become 
qualified, and bend to the general intent of the testator, and 
are no longer regarded as woids of limitation, \^hich, if standing 
by themselves, they would have been ’’ (/) 

To the general maxims of construction applicable to wills, 

VIZ , Bemgne faciendce mnt interpretationes et lerha intentiom 
dehent tnsermre, the doctrine of cy-pres is referable (g) Ooctnneof 
According to this doctrine (which proceeds upon the piinciple 
of carrying into effect as far and as nearly as possible the 
inlention of the testatoi), if there be a general and also a parti- 
cular intention apparent on the will, and the particular intention 
cannot take effect, the 'words shall be so construed as to give 
effect to the general intention (^) Thus, where lands were 
devised to the second son of W (who at the testator’s death 
had no son), foi such son’s life, and after his death, oi in case 
he should inherit his paternal estate by the death of his elder 
brother, then to his second son and his heirs male, with 
remainder to the third and other sons of W successively in tail 
male it was held that the lands vested in the second son of 
W (when bom) by executory devise foi an estate in tail male, 
determinable on the accession of the paternal estate (t) So, 

(/) Fetherston v Fetherston, 3 Cl A F 67, at pp 75, 76 , per Ld Brougham 
m Thomhtll v Hall, 2 Id 36 

(gi) See per Ld St Leonards in East v Twyfordt 4 H L Cas 517, at 
p 556 

(h) Per Duller, J , in Rohtnson v Hardcastle, 2TB 241, at p 254, Shep 
Touch 87 The rule as to c} pr^s is stated by Ld St Leonards in Monypenny 
V Dmng, 2 De G- M AG 145, at p 173 See per Ld Kenyon in Brudenell 
y Elwes, 1 East 442, at p 451 

(i) Ntekoll y Nwholl, A Black W 1169 See, however, Monypenny y 
Dertng, 2 M A Gr 145 
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m the case of a condition precedent annexed to a legacy, with 
which a liteial compliance becomes impossible from nnayoidable 
circumstances, and without any default of the legatee , or where 
a bequest is made for charitable purposes, with ^hioh a literal 
(ompliance becomes inexpedient or impracticable, in such cases 
a court of equity will apply the doctrine of cy-prfes, and tiiII 
endeavoui substantially, and as nearly as possible, to carry into 
effect the intention of the testatoi (Z) 

Gy pi^s when It is to be observed that the doctrine of c>-pres does not appl^ 
inapplicable limitations of personal estate, noi of a mixed fund (/) It 
18 also inapplicable uheie an attempt is made to limit a suc- 
cession of life estates to the issue of an unborn peison either 
for a definite oi indefinite series oi generations, and also where 
the limitation to the children of the unborn person gives them 
an estate in fee simple (m) 

Summary of ^he remarks above made, and authorities refeired to, serve 
remMks^ to give a general view of the mode of applying to the mterpreta 
tion of wills those comprehensive maxims which we have been 
endeavouring to illustiate and explain, and which are, indeed, 
comprised in the well-known saying ultimc voluntas testator n 
est penmplenda secundum verani intentionem suam {n) 

We shall, therefore, sum up this part of our subject with 
observing that the onlj safe couise to pursue in fonstruing a 
will IS to look carefulh for the testator’s intention as it is to be 
derived from the words used by him within the whole of the 
will, regardless alike of any general suimise or conjecture from 
without the will, as of any legal consequences annexed to the 
estate itself, when such estate is discovered within the will (o), 
bearing in mind, however, that where technical lules have 
become established, such lules must be followed, although 
opposed to the testator’s presumable and probable intention — 
that where technical expressions occui the> must receive their 
legal meaning, unless, from a perusal of the entire instrument, 
it be evident that the testator employed them in their popular 

(k) 1 Storv, Eq Jurisp , 12th ed 1162—1180, where this doctrine is con 
Bidered, 1 Jarm Wills, 6th ed pp 233 et seq , Ironmongers Co v A G , 10 
Cl & F 908, Mills Y Farmer, 19 Yes Jur 483, Be White, [1893] 2 Ch 41 
The entire doctrine of equity with regard to trusts, and especially trusts raised 
by precatory words, will occur to the readet as fraught with illustrations of the 
maxims commented on m the text 

(l) Boughton v James, 1 GoU 26, at p 44, and 1 H L Cas 406 

(m) 1 Jarman on Willa, 6th ed , p 288 

(n) Co Litt 322 b # 

(o) Judgm in Scarborovgh v Doe d Savtle, 3 A A £ 897, at 964 
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Signification — that words which hai^e no technical meaning shall 
be understood in their usual and ordinary sense, li the context 
do not manifestl} point to any other (p) — ^that \\heie the parti- 
cular intention of the testator cannot literalh be performed, 
eitect ma}, in some cases, be gnen to the geneial intention, in 
Older that his \iishes may be carried out as neaih as possible, 
and ut res magis ^aleat quam pereaty and lasth, that ^here, 
b> acting on one mteipretation of the mords used, it inould make 
the testdtoi act capiiciousl} without am intelligible motive, 
contrai^ to the ordlna^^ mode in which men geiieialh act m 
similar cases, then, if the language admits of two coiisti actions, 
that constiuction nid\ properly be adopted which a\oids those 
anomalies, even though that construction be not the most obvious 
01 the most giammatudlh accurate But if the voids used 
are unambiguous, thej (annot be departed from meielv because 
they lead to (oiisequerues which ma> be consideied capricious oi 
men harsh and unreasonable (^) 

It nld^ not be unmteiesting fuither to lemaik that the iule» 
laid down in the Homan law upon the subject uudei considera- 
tion, aie almost identical with those abo\e stated, as lecognised 
by our own juiists at the present da\ Wheie, foi instance, 
ambiguous expiessions occ lined, the rule was, that the intention 
of him who used them should especialh be regarded m amhguu 
orationihus TncuLime sententm spectanda est ejm qui ea^ pro- 
tulihset (/), a rule which we learn was confined to the inter- 
pretation of wills wherein one peison only speaks, and was 
not applicable to agreements generally, in which the intention of 
l)oth the contracting parties was necessarily to be considered (j), 
and accordingly in another passage m the Digest, wre find the 
same rule so expressly qualified cum in testamento amhigue 
amt etiam pejperam scriptwm est hemqne interpietan et secun- 
dum id quod credihile est cogitatum credendum est (t) where 
an ambiguous, or e\en an erroneous expression occurs in a 
will, it should be construed liberally, and in accordance with 
the testator’s probable meaning In like manner we find it 
stated that a departure from the literal meaning of the words 

(p) The question as to what will pass under the word portrait in a will 
IS elaborately discussed in Leeds v Amherst 13 Sim 469 

(q) Abbott V Middleton^ 7 H L. Cas 68, at p 89, Bathurst ^ Stanley t 
4 Ch D 261, and {suh nom Bathurst v Emngtm) 2 App Cas 698 

(r) D 50, 17, 96 

(a) Wood, Inst 107 

(t) D 34 6, 24 see Bnsson, ad verb ' Perperam , Foihier ad Pand (ed 
1819}« Tol 8, p 46, where examples of this rule are collected 
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used IS not justifiable, unless it be clear that the testator himself 
intended something different therefrom non alitur a signtfi- 
catwne verborum recedt oportet quam cum mamfestum e^t ahud 
sensme testatorem (u) , and, lastly, we find the general principle 
of interpretation to which we have already adverted thus con- 
cisely worded in testamentis plemus voluntates testantinm 
mterpretmtur (r), that is to say, a will shall receive a more 
liberal construction than its strict meaning, if alone consideied, 
would peimit (y) 

The construction of a statute, like the operation ot a devise, 
depends upon the apparent intention of the maker, to be collected 
either from the paiticular provision or the general context, 
though not from any general inferences drawn merely from 
the natuie of the objects dealt with by the statute (z) Acts of 
Parliament and ^ills alike ought to be construed according to 
the intention of the parties who made them (a), and the pre- 
ceding lemarks as to the construction of deeds and uills Tvill, 
therefore, generally hold good T^ith reference to the constiuction 
of statutes, the great object being to discover the true intention 
of the legislature , and where that intention can be indubitably 
ascertained, the Courts are bound to give it effect, whatever 
may be their opinion of its wisdom or folly (6), ‘^acting upon 
the rule as to gi\ing effect to all the words of the statute, a 
rule universally applicable to all writings, and which ought 
not to be departed from, except upon ^eTy cleai and strong 
grounds ” (c) 

(tt) D 32, 69 'pi , applied by Knight Bruce, L J , in Hart \ Tulk 2 Dt 
G M A G 300, at p 318 
(») D 60, 17, 12 

(y) Gujac ad loc , cited 3 Pother ad Band 46 

(*) Fordyce v Bridges, 1 H L Cas 1 Where a casus animus occurred 
in a etatute, the doctrine of cypr^B was applied m Smith v Wedderbume 16 
M & W 104 See ScUkeld v Johnson, 2 C B 749, at p 767 

(a) "It IB Baid, that a wUl ib to be favourably construed, because the testator 
IS tnops constlu Thu," observed Ld Tenterden, " we cannot say of the legis 
lature, but we may say that it is magnas inter opes tnops ’ , (Surtees v Ellison, 
9 B AC 760, at pp 762, 763) 

See the n- marks of Wood, V C , as to determining whether a mandatory 
enactment is to be considered directory only, or obligatory with an implied nulh 
fication for disobedience, in Liverpool Borough Bank v Turner, 29 L J Ch 
827, and 30 Id 379 (approved m Ward y Beck, 13 C B N S 668, at pp 
676-676) 

(h) See the analogous remarks of Ld Brougham, with reference more particu 
larly to the common law, m R v Mtllts, 10 Cl A F 634, at p 749 , also, per 
Vaughah, J , in Doe d Sptlshury v Burdeit, 9 A A £ 936, at p 980, Judgm 
in Felloui^s v Clay, 4 Q B 813, at p 349 , per Alexander, C B , in York (Dean 
of) V Middlehurg, 2 Yo A J 1%, at p 216 
(c) Itbeiy v Bowden, 8 Exch 852, at p 860 



INTBEPRETATION OF DEEDS AND WHITTEN INSTHUMENTS 


363 


“The general rule/’ as observed by Byles, J (d), “for the 
construction of Acts of Parliament is, that the words are to 
be read in their popular, natuial, and ordinary sense, giving 
them a meaning to theu full extent and capacity, unless there 
is reason upon their face to believe that the;y vere not intended 
to bear that construction, because of some im onvenience i^hich 
could not have been absent from the mind of the framers of the 
Act, which must arise from the gmng them such laige sense ” 
And again — “In construing an Act ot Pailiament, vhen 
the intention of the legislature is not dear, we must adhere to 
the natural import of the words, but when it is clear what 
the legislature intended, we are bound to gne effect to it 
notwithstanding some apparent deiicienc} in the language 
used ” (c) 

Hence, although the general proposition be undisputed that 
“ an affirmative statute giving a new right, does not of itself 
and of necessity destrov a previously existing light,” it will 
nevertheless have such effect, “ if the apparent intention of the 
legislature is that the two lights should not exist together ” (/) 
A remedial statute, therefore, shall be liberally construfd, 
so as to include cases which are within the mischief which the 
statute was intended to lemedy (g), whilst, on the othei hand, 
where the intention of the legislature is doubtful, the inclination 
of the Court will alwavs be against that construction which 
imposes a burthen (^), tax (i), or duty (A:), on the subject It 
has been designated as a “great rule” in the construction of 

(d) In Birks v Allmn, 13 C B N S 12, at p 23 

(e) Per Pollock, C B , m Huxham \ Wheeler, 3 H & C 75, at p 80 
See also Rothes v Kirkcaldy Commrs , 7 App Cas 694, at p 702 

if) Per Ld Granworth jn 0 Flaherty v M Dowell, 6 H L Gas 142, at 
p 167 See Ex p Warnngton, 3 De G M & Q 169 , New Windsor Corp v 
Taylor, [1899] A G 41 ig) See Twyne's Case, 3 Rep 80 b 

(h) Per Ld Brougham in Stockton d Darlington Ry Co \ Barrett, 11 G1 
A F 590, at p 607 , per Parke, B , in Ryder v Mills, 3 Exch 853, at p 869, 
and in Wroughton v Turtle, 11 M & W 561, at p 667 ‘All acts which 
restrain the common law ought themselves to be restrained by exposition '* (per 
Ld Eldon m Ash \ Abdy, 3 Swanst 664) Mere permissive words shall not 
abridge a common law right (Ex p Clayton, 1 Buss k My 372 , per Erie, G J 
in Caswell v Cook, 11 G B N S 637, at 662) 

(t) Per Parke, B , in Re MicKlethwait, 11 Exch 452, at p 456, and m A G v 
Bradbury, 7 Id 97, at p 116 (citing Denn d Manifold v Diamond, 4 B A G 
243), Mayor of London ^ Parkinson, 10 G B 228, Judgm m Vauxhall Bridge 
Co V Sawyer, 6 Exch 604 at p 609 See also A G v Wilts Domes, 91 
L J K B 897 

(k) Judgm , Chandois v /nl Rev Commrs , 6 Exch 464, at p 479 , per 
Wilde, G J , m Ri^hbrook v Hood 6GB 131, at p 136 See per Bram 
well, B , m Fdey v Fletcher, 3 H AN 769, at pp 781—782 

“ Acts of Parliament, however, imposing stamp duties ought to be construed 
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fiscal law, “ that they are not to he extended by any laboured 
construction, but that you must adhere to the strict rule of 
interpretation, and if a person who is subjected to a duty in 
a particular character or by virtue of a particular description 
no longer fills that character, or an8\iers that description, the 
dut} no longer attaches upon him and cannot be levied ’’ {1) 
A penalty, moreover, must be imposed by clear words (m) 
The words of a penal statute (n.) shall be restrained for the 
benefit of him against \(hom the penalty is inflicted, and the 
language of the statute must be stncth looked at in order to 
see Tihether the peison against whom the penaltv is sought to be 
enforced has committed an offence within it (o) 

“ The principle,^’ remarked Lord Abinger, “ adopted by Lord 
Tenterden (p), that a penal la^i ought to be construed strictly, 
is not only a sound one, but the only one consistent with our fiee 
institutions The interpretation ot statutes has always in 
modern times been highlv fa\ourable to the peisonal liberty ot 
the subject, and I hope will always remain so ’ (g) 

This rule, however, which is founded on the tenderness of 
law foi the rights ot mdi\iduals, and on the plain principle 
that the power of punishment is 'vested in the legislative and 
not in the judicial department, must not be so applied as to 
narrow the words of the statute to the exclusion ot cases 


according to the plain and ordinary meaning of the i^iords used (Judgm m 
Foley V Ini Bev Commre , L B 3 Ex 263, at p 268) 

If a statute imposing a toll contain also exemptions from it in favour of the 
Crown and of the public, any rlause so exempting from toll is to have a fair, 
reasonable, and not strict construction," (per Byles J , in Toomer v Reeves, 
L B 3 G F 62, at p 66) 

(l) Per Ld Westburv in Dtckson v B , 11 H L Cas 176, at p 184 

(m) Per Alderson, B , in Woolley v Kay, 1 H A N 307, at p 809 , Judgm 
in Ryder v MtlU, 8 Exch 863, at pp 869 et seq , Coe \ Lawranee, 1 E A B 
616, at p 620, Archer v James, 2 B AS 61, 103 

In) In i G V Sdlem, 2 H AC 431, the method of construing a penal 
statute was much considered, and there (Id at p 630) Bramwell, B , said, 
The law that governs this case is a written law, an Act of Parliament, which 
we must apply according to the true meaning of the nords used in it We must 
not extend it to anything not within the natural meaning of those words but 
within the mischief or supposed mischief intended to be prevented, nor must we 
refuse to apply it to what is within that natural meaning, because not, or 
supposed not to be, withm the mischief see also per Pollock, C B , Id at 

p 609 'I suppose ' within the equity meane the same thing as within the 
mischief ’ of the statute, said B^Ies, J , m Shuttleworth v Le Fleming, 19 
C B N S 687, at p 708 

(o) Per Field, J , in Graff v Evans 8 Q B D 373 

(p) See Proctor v Mainwanng, 3 B A Aid 146 

(q) Henderson v Sherborne, 2 M AW 236, see judgm in Fletcher v 
Calthrop, 6 Q B 860, at p 887 (cited and adopted in Murray v B , 7 Q B 
700, at p 707) 
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which those words in their ordinary acceptation, or in that 
sense m which the legislature has obviously used them, would 
comprehend (r) 

We may add, in connection with this part of the subject, 
that although the enacting words of a statute aie not necessarily 
to be limited or controlled by the words of the preamble, but 
in many instances go beyond it, yet, on a sound construction 
of every Act of Parliament, the words in the enacting part 
must be confined to that which is the plain object and general 
intention of the legislature in passing the Act, and the preamble 
affords a good clue to discover what that object was (?) The 
onl} rule,’’ it has been said, “ foi the construction of Acts of 
Parliament is, that they should be construed according to the 
intent of the Parliament which passed the Act If the words 
of the statute are in themselves precise and unambiguous, then 
no more can be necessary than to expound the words in their 
natural and ordinary sense The \iords themsehes alone do, 
in such (ase, best declare the intention of the lawgner But 
if an} doubt aiises from the teinis employed by the legislature, 
it has always been held a safe means of collecting the intention, 
to call in aid the giound and cause for making the statute, and 
to ha\e lecourse to the preamble, which, aicoidmg to Chief 
Justice Djer (f), is a * key to open the minds of the makers of 
the Act, and the mischiefs uhich they intended to ledress ’” (w) 


(r) See per Pollock, C B , m Myers y Baker, 3 H A K 802, at p 812 
(if) Per Ld Tenterden m Halton v Gaioe, IB A Ad 538 at p 558 , judgm in 
Salkeld v Johnson, 2 Excb 256 at p 283, and case» there cited, per Kelly, G B , 

in Wxnn v hossman, L B 4 £x 292, at p 300, Carr v Roy Exeh Ass Co , 

IB AS 956 , per Made, J , in Edwards v Hodges, 15 C B 477 at p 4B1 
(citing Copeman v Gallant, 1 P Wms 314) , per Coleridge, J , m Pocock v 
Pwkertng, 18 Q B 789, at pp 797, 798, Co Litt, 79 a, per Buller J , 

Crespxgny v Wxttenoom, 4 T B 790, cases cited in Whtmore v Rohertsonf 

6 M A W 463, at p 472, Stockton d D Ry Co y Barrett, 11 Cl A F 590 
(t) As quoted in Stowel v Zoxuh, Plowd 353, at p 369 
(tt) Cited by Tmdal, C J , delivering the opinion of the Judges m The Sussex 
Peerage, 11 Cl A F 85, at p 143 See also as to the office of the preamble, per 
Buller, J , in B v Rohxnson, 2 East, P C 1113 (cited in B v Johnson, 20 
St Tr 82, at p 303) 

Formerly the txtle of a statute tv as no part of the law, and in strictness ought 
not to be taken into consideration at air (Judgm in Salkeld v Johnson, 0 
Exch 256, at p 283) See per Y/illes, J , in Clayion y Green, L B 3 G P 
522 But it seems that it is now part of the Act {Fteldxng v Morley Corp , [1899] 
1 Ch 1, at p 4, per Lindley, M B ) 

The marginal note to a section m the copy printed by the King s printer forms 
no part of the statute itself, and does not bind as explaming or construing tho 
section {Claydon v Green, L B 3 C P 511, at p 522, followed m Sutton v 
Sutton, 22 Ch D 511) , except, 'possibly in the case of some local and personal 
Acts (Be Wokxng U C , [1914] 1 Ch 300, at p 322, per Phillimore, L J ) 


Pieamble 
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The “golden 
rule"’ 


Meaning of 
words 


The heading of a portion of a statute may, it seems, be 
referred to to determine the sense of any doubtful expression 
in a section ranged under it (a), and a recital of an Act of 
Parliament, stating its object, has been held to limit general 
words in the enacting part to the object as declared in the 
recital (y) 

The golden rule for construing wills, statutes, and, in fact, 
all written instruments has been thus stated “The gram- 
matical and ordinary sense of the words is to be adhered to 
unless that would lead to some absurdity or some repugnance 
or inconsistency with the rest of the instrument, in which case 
the grammatical and ordmaiy sense of the words may be 
modified, so as to avoid that absurdity and inconsistency, but 
no further^’ (z) The latter part of this “golden rule” must, 
however, be applied with much caution “ If,” remarked Jervis, 
C J , “ the precise words used are plain and unambiguous in 
our judgment, we are bound to construe them in their ordinar\ 
sense, even though it lead, in our vie^v of the case, to an 
absurdity or manifest injustice Words ma'v be modified oi 
\aried where their import is doubtful or obsciiie But \ve assume 
the functions of legislators when 'we depart fiom the ordinar\ 
meaning of the precise words used, merely because we see, oi 
fancy ve see, an absurdity or manifest injustice from an 
adherence to their literal meaning ” (a) 

It may then safely be stated as an established rule of con- 
struction, that an Act of Parliament should be read according 
to the ordinary and grammatical sense of the words (6), unless, 
being so read, it would be absurd or inconsistent i\ith the 
declared intention of the legislature, to be collected from the 
rest of the Act (e), oi unless a uniform series of decisions has 

( 2 ) Hammersmith By Co v Brand, L B 4 H L Cas 171 See E Counties 
By Co V Marriage, 9 H L Cas 32 

(y) Howard v Shrewsbury, L R 17 Eq 378 

(«) Grey v Pearson, 6 H L Gas 61, at p 106, Caledonian By Co \ 
N British By Co , 6 App Cas 114, at p 131 

(a) Abley v Dale, 11 C B 378 at p 391 See Woodward v Watts, 2 E A 
B 462, at p 467 

(b) “It 18 a good rule, in the construction of Acts of Parliament, that the 
Judges are not to make the law what they may think reasonable, but to expound 
it accordmg to the common sense of ite words “ (per Cresswell, J , in Biffin v 
Yorke, 6 Soott, N B 236) , see Btchards v McBride 8 Q B I) 119 See also 
]udgm m B V Hall, 1 B A C 123 (cited in Flounders v Dormer, 2 C B 68, 
at p 66, and in The Lion, L B 2 P G 680) , Stracey v Nelson, 12 M A W 636, 
at p 941 

(e) Judgm m Smith v Bell, 10 M A W 378, at p 389, Turner v Sheffield 
By Co , Id 426, at p 434 , Steward v Greaves, Id 711, at p 719 , per Alder 
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already established a particular construction (d), or unless terms 
of art are used which have a fixed technical signification as, 
for instance, the expression heirs of the body,’’ ^hich conveys 
to lawyers a piecise idea, as comprising in a legal sense only 
certain lineal descendants, and this expression shall, therefore, 
be construed according to its known meaning (e) 

It lb also a rule of the cnil law adopted by Lord Bacon, 
which vas evidently dictated by common sense, and is in 
accordance with the spirit of the maxim which we have been 
considering, that, where obsc unties, ambiguities, or faults of 
expression lender the meaning of an enactment doubtful, that 
interpretation shall be preferred which is most consonant to 
equih, especially where it is in conformity with the geneial 
design of the legislature In amhipiia voce legis ea potius 
arainenda e^t 6igniicatio qua vitio carets pm^^erttm cum etmm 
voluntas leffi^ er hoc colligi possit (f) And if the Act is 
ambiguous, and upon one construction the balance of hardship 
or incomenience seems to be strongly against the public, the 
balance of incon'vcnienre ma\ be considered in deteiminmg the 
question of (onstiuction [g] 


E\ A^TL(IDE^TIBUS IT CO^S^QLtNTIBl S FIT OPTIM\ InTFR- 

PRFimo (2 Inst 173 ) ~4 panage ?? best inte? preted 
by teftience to uhat precedes and v hat follous it 

It IS an impoitant rule of constiuction, that the meaning ^ule 
ui the paities to any paiticulai instrument should be collected 
ea antecedentihu^ et consequentihus , that is to say, e\ery part 
of it should be brought into action, in order to collect from 
the whole one uniform and consistent sense, if that may be 
done (/t), 01 , in othei words, the construction must be made 
upon the entire instrument, and not merely upon disjointed parts 


faon, B , in A G \ Lockwood, 9 M A W 378, at p 398 , judgm , Hyde v 
Joiinson, 2 Bing N C 778, at p 780 

id) Per Parke, B , in Doe d Elite v Owens, 10 M & W 614, at p 621 , per 
Ld Brongham, C , m Waterford Peerage, € Cl A F 133, at p 172 

(e) 2 Dwarr Stats 702 , Poole v Poole, 3 B A F 620 

(f) D 1, 3, 19 , Bac Max , reg 3 

ig) Dixon v Caledonian, dc , Co 'e, 5 App Gas 820, at p 827 
(h) Per Ld Ellenborough in Barton v Fttzgerald, 15 East, 630, at p 541, 
Shep Touch 87 , per Hobart, C J , in Trenchard t Hoskins, Winch, 91, at p 98 
See Mtcklethwait v Mieklethwait, 4 C B N 6 790, at p 862 
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of it (z) , the whole context must be considered, in endeavouring 
to collect the intention of the parties, although the immediate 
object of inquiry be the meaning of an isolated clause (k) In 
short, the law will judge of a deed, or other instiument, con- 
sisting of di\ers parts or clauses, by looking at the whole, and 
will gi\e to each pait its proper office, so as to ascertain and 
carry out the intention of the parties (/) 

Thus, in the case of a bond with a condition, the latter may 
be read and taken into consideration, in order to explain the 
obligatory part of the instrument (m) So, in construing an 
agreement in the foim of a bond in which a surety becomes 
liable for the fulhlment of an agentS duties therein particularh 
enumeiated, a general clause in the obligatory part of the bond 
must be intei preted strictly, and controlled b^ leference to the 
prior clauses specifying the extent of the agency (w) On the 
same principle, the recital m a deed or agreement may be looked 
at in order to asceitam the meaning of the parties, and is often 
highly important for that purpose (o) and the general words 
of a subsequent distinct clause or stipulation ma\ often be 
explained or qualified by the matter recited {p) Where, indeed, 
“the i\ords in the operatne pait of a deed of conveyance are 
clear and unambiguous, the> cannot be controlled by the lecitals 
or other parts of the deed ’ But where, on the other hand, 
“those Tvords aie of doubtful meaning, the recitals and other 
parts of the deed nia\ be used as a test to discover the intention 
of the parties, and to fix the true meaning of those words ” {(j) 
So, covenants are to be construed according to the obvious inten- 
tion of the parties, as collected from the whole context of the 
instrument containing them, and according to the reasonable 
sense of the w ords , and, in conformity with the rule above laid 

(t) Judgm m Doe d Meyrtchy Meyrtck, 2 Cr A J 223, at p 230, Mattland 
V Macktnnon, 1 H & 0 607 

(k) Coles V Hulme, 6 B & C 566, Ld Hobart in Clanrickard s Caw^ 
Hob 273, at p 275 (cited in Gale v Reed, 8 East, 80, at p 89) 

(/) See Hob 275 Doe d Bute v Guest, 15 M & W 160 

(m) Coles V Hulme, 8 B & C 568, and cases there cited at p 574, n (a) 

(n) Napter v Bruce, 8 Cl & F 470 

(o) Shep Touch 75, Chohnondeley v Clinton, 2 B A Aid 625, and 4 Bhgh, 1 

ip) Payler v Homersham, 4 M A S 423 (cited m Harrison v Blackburn, 

17 C B N 8 676, at p 691), Smons v Johnson, 3 B A Ad 17 at p 180, 
Boyes v Bluck, 13 C B 652 , Solly y Forbes, 2 B A B 36 , 6* trUton v 
Spencer, 3 Q B 693 Sampson v Easterby, 9 B AC 505 (affirmed m 1 Cr A J 
10|l) , Price V Barker, 4 E A B 760, at p 777 , Henderson v Stobart, 6 Exch 
99 

(q) Judgm in Walsh v Trevanton, 15 Q B 733, at p 751 See Be Moon, 
17 Q B D 275, at p 286 
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down, a covenant in large and general terms has frequently 
been narrowed and restrained (r), where there has appeared 
something to connect it with a restrictive covenant, or where 
there have been words in the covenant itself amounting to a 
qualification (^) and it has, indeed, been said, in accordance 
with the above rule, that, “howe\er general the words of a 
covenant may be, if standing alone, yet, if from other covenants 
in the same deed, it is plainly and irresistibly to be inferred that 
the party could not have intended to use the words in the 
general sense which the^ import, the Court will admit the 
operation of the general words (f) 

It is, moreovei, as a general proposition, immateiial in what 
part of a deed any particular covenant is inserted (a), foi the 
construction of a deed does not depend on the order of the cove- 
nants, or upon the precise teims of them, but legard must be 
had to the object, and the whole scope of the mstiiiment (v) 
For instance, in the lease of a colliery, two lessees co\enanted 
“ jointly and severally in manner following, ” and then followed 
various covenants as to working the collierv, after which was 
a co\enant, that the moneys appearing to bt^ due should be 
accounted for and paid by the lessees, not saving, * and each 
of them ” it was held, that the general words at the beginning 
of the covenants b^ the lessees extended to all the subsequent 
co\enant 8 throughout the deed on the part of the lessees, there 
not being anything in the natuie of the subject to restrain 
the operation of those words to the formei pait oiih of the 
lease (x) 

Upon the same primiple it is a sound lule of construction 
that where a word has a clear and definite meaning when used 
111 one part of a deed, will or other document, but has not 
when used in another, the presumption is that the word is 
intended to ha\e the same meaning in the lattei as in the former 
part (y) 

(r) Per Ld ElleDboroogh m Iggulden v May, 7 East, 337, at p 341, Case of 
Mines, iPlowd 310, at 339, Gage v Paxltn, 1 Leon 116, Broughton v 
Conway, Moo (E B) 68, Gale v Reed, 8 East, 80 at p 80, Stehlemore v 
Thistleton, 6 M A 8 9 (cited Jowett v Spencer, 16 M A W 663), Hesse v 
Stevenson, 3 B A P 866 See Doe d Spencer v Oodwm, 4 M A 8 366 

(a) Jttdgm in Smith v Compton, 3 B A Ad 189, at p 3M 

(t) Judgm m Hesse v Stevenson, 3 B A P 365, at p 674 See the maxim aa 
to verba generalta, p 416, post 

(u) Per Bnller, J , m Northumberland y Emngton, 6TB 633, at 636 

(v) Per Wilde, C J , m Rtehards v Bluek, 6GB 487, at p 441 

(x) Northumberland v Errtngton 6 T B 633, Copland v Laport, 3 A A B 
617 (y) In re Birks, [1900] I Ch 417 
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Agam, words may be transposed, if it be necessary to do 
so in order to give effect to the evident intent of the parties (z ) , 
as, if a lease foi jears be made in February, rendering a yearly 
rent payable at Michaelmas and Lady-day dunng the term, the 
law will make a transposition of the feasts, and r^ad it thus, 
^^at Lady-da'v and Michaelmas,’’ in older that the rent may be 
paid yearly during the term And so it is in the case of an 
annuity (a) And, although courts of law have no power to 
alter the words, or to insert words which are not in the deed, 
^et they ought to construe the words in a manner most agreeable 
to the meaning of the giantor, and may reject any words that 
are merely insensible (b) Likewise, if there be two clauses or 
parts of a deed (c) repugnant the one to the other, the former 
shall be received, and the latter rejected, unless there be some 
special reason to the contrary (rf), foi instance, in a grant, if 
words of restriction are added which aie repugnant to the giant, 
the restrictne words must be rejected (e) 

It seems, howe^ei, to be a true rule, that this rejection of 
repugnant matter can be made only in those cases where there 
18 a full and intelligible contract left to operate after the repug- 
nant matter is excluded, otherwise, the whole contract, or such 
parts of it as are defectne, will be pronounced void for uncer- 
tainty (/) And as already observed, “if a deed can operate 
two ways, one consistent with the intent, and the other repug- 
nant to it, the Courts will be e\er astute so to construe it, as to 
give effect to the intent,’’ and the (onstruction must be made 
on the entile deed (g) 

A mainage settlement recited that it was the intention of 
the parties to settle an annuity of £1,000 per annum on the 


12 ) Parkhurst v Smith, Willes, 327, at p 382 

(a) Co Litt 217 b 

(b) Per Willes, C J , in Parkhurst v Smith, supra, as reported, 8 Atk 185, 
at p 136 

fe) Secu* of a will, see p 371 post 

(d) Shep Touch 88, Cothery Afemcl, Hardr 89, at p 94, Walker y Giles, 
6 G B 662 (cited Be Royal Liver Soc,li B 5 Ex 78, at p 80) 

(e) Stukeley y Butler, Hob 168, at p 172, MiUs v Wnght, 1 Freem 247 

(/} Arden v Darcy, 2 Anderson, 2^, at p 103 In Doe d Wyndham v 

Carets, 2 Q B 317, a proviso in a lease was held to be "insensible " In Youde 
V Jones, 18 M & W 584, an exception introduced into a deed of appointment 
under a power was held to be repugnant and void See, also, Fumivall v 
Coombes, 6 Scott, N B 622 (cited m Kelner v Baxter, L B 2 G P 186, 
followed m Wailtny v Lewts, [19U] 1 Ch 414), WhtU v Hancock, 2 G B 880 
In Scott y ivdry, 8 Exch 487, and 5 H L Gas 811, various authorities havmg 
reference to repugnant stipulations m oontracts are cited 

(g) Per Turner, V G , m Squire v Ford, 9 Hare, 47, at p 67 
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intended wife, in case she should survive her husband In the 
body of the deed the words used were “ £1,000 sterling lawful 
money of Ireland ” It was held that the words “ of Ireland ” 
must be excluded, for the expression could ha\e no meaning, 
unless some of the words were rejected, and it is a rule of law, 
that, if the first words used would give a meaning, the latter words 
must be excluded (h) So, we read that, if one makes a lease 
for ten years “ at the will of the lessor,*’ this is a good lease for 
ten years certain, and the last woids aie void for the lepug- 
nancy (t) And without multiplying examples to a like effect, 
the result of the authorities seems to be that “ when a court of 
law can clearly collect from the language within the foui corners 
of a deed or instrument in writing the real intention of the 
parties, they are bound to give effect to it by supplying anything 
necessarily to be inferred from the terms used, and by rejecting 
as superfluous whate^er is repugnant to the intention so dis- 
cerned ” (;) 

Where, howe^ei, two clauses oi gifts in a will are iriecon- 
cilable, so that they cannot possibly stand together, that which 
IS posterior in position prevails, the subsequent words being 
considered to denote a subsequent intention i urn duo inter se 
'pugmntm lepenuntur in te^tamento ultimum ratvtn est (k) It 
is well settled that wheie theie are two lepiignant clauses in a 
will, and there is nothing else in the will to show what the 
testator really meant (/), the last clause pievails, as being most 
indicative of the intent (m), and this results from the general 
lule of construction , for, unless the principle were lecognised of 
adopting one clause and lejectmg the othei, both would be neces- 
sarily void, each ha\ing the effect of neutralising and frustiatmg 
i:he other (n) Therefore, if a testatoi, in one part of his will, 
gives to a peison an estate of inheritance in land, or an absolute 
interest in personalty, and in subsequent passages unequivocally 
shows that he means that person to take a life-interest only, the 
prior gift 18 restricted accordingly (o) The maxim last men- 

(k) Cope V Cope, 15 Sim 118 

(t) Bac Abr , Leases and Terms for Years, L 3, cited and diatmgmahed m 
Norton V Woods, L B 4 Q B 298, at p 306 

0) Per Kelly, C B , m Gwyn v Neath Canal Uo , L B 8 Ex 209, at p 215 

(k) Co Litt 112 b 

(l) Doe d Leicester \ Biggs, 2 Taunt 109, at p 113 

(m) Paramour v Yardley, Plowd 639, at p 641 

(n) 1 Jarm , Wills, 6th ed , p 666 Words and passages m a will, which 
•cannot be reconciled with the general context, may be rejected , Id , p 676 

(o) Ibid p 668 See, also, Doe d Murch v Marehant, 7 Scott, N B 644 
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tioned must, however, in its application, be restiicted by, and 
made subseivient to, that general principle, which requires that 
the testatoi s intention shall, if jiossible, be ascertained and 
carried into effect (p) 

Lastly, it IS an established rule, in construing a statute that 
the intention of the law -giver and the meaning of the law are 
to be ascertained by viewing the whole and every part of the 
Act (^) One part of a statute must be so construed by another, 
that the whole may, if possible, stand (r) , and that, if it can be 
Evei7 wd prevented, no clause, sentence, or word shall be superfluous, void, 

effect or insignificant, and it is a sound general principle, in the 

exposition of statutes, that less regard is to be paid to the w ords 
used than to the policy which dictated the Act, as, if land be 
\ested in the King and his heirs b^ Act of Parlidinent, saving 
the right of A , and A has at that time a lease of it for three 
years, in this case A shall hold it for his teim of three years, 
and afterwards it shall go to the King foi this inteipretation 
furnishes matter for e\er\ clause to work and operate ujion (s) 

Also, if any section be intncate, obscure, oi doubtful the 
pioper mode of discovering its true meaning is b\ comparing it 
with the other sections, and finding out the sense of one clause 
by the words or obvious intent of another (f) This, as Sir E 
Coke observed, is the mohi natural and genuine method of 
expounding a statute (w), and it is, therefore, a tiue principle, 
that verba postenora propter cerUtudtnem addifa ad pnora qua 
certitudine indigent sunt referenda (/) — reference should be 
made to a subsequent section in order to explain a pievious 
clause of which the meaning is doubtful 


(p) Morrall v Sutton, 1 Plull Ch 533 at pp 545, 546 See Greenwood v 
Sutchffe, 14 C B 226, at p 235 (a) , Plenty v West, G G B 201, at p 219 

(q) See per Ld Herschell m Colquhoun v Brooke, 14 App Gas 493, at p 506 

(r) Thus m Fitzgerald e Case, L B 5 Ex 21, at p 33, Pigott, B , referring to 
the Election Commissioners Act, 1852 (15 & 16 Vict c 57), said, ' We must deal 
with the Act in the ordmary way, that is, pnt on it a reasonable construction, 
and if the words ore ambiguous we must interpret it ut res magts valeat quam 
pereat 

Where the proviso of an Act of Parliament is directl> repugnant to the purview 
(that IB to say, the part of the Act which the proviso purports to qualify), the 
proviso shall stand and be a repeal of the purview, as it speaks the last intention 
of the makers (A G v Chelsea Waterworks Co , Fitzgib 195) 

(s) 1 B1 Com 89, Bac Abr , Statute (I 2) Arg in Htne v Reynold8^ 
2 Scott, N B 394, at p 419 

(t) Stowell V Zoueh, Plowd 365 Doe d Byuaters v Brandlttip, 7 B A G 
643 

(tt) Go Litt 381 a 

(x) Wing Max , p 167 See Htx v Fleetwood, 4 Leon 246 
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We may add, too that, “ where an Act has received a judu lal 
construction putting a certain meaning on its vords, and the 
legislatuie in a subsequent Act va 'pan niatena uses the same 
words, there is a presumption that the legislature used those 
words intending to express the meaning vhich it Iviiew had been 
put upon the same vords before, and unless theie is something 
to rebut that presumption, the Act should be so ( onstiued, even 
if the words were such that they might originalh ha\e been 
construed otherwise” (y) For instance, in Greaies v 
To field {z)j a landowner b} deed charged his land uith a life 
annuit} vhich was never registered under the Judgments Act, 
1865 (18 & 19 Yict < 16), s 12, he subsequenth moitgaged the 
property to a third person, who took with notice of the annuity 
it was held that, as that section was in terms similar to the 
clauses in the Registry Acts vhich had been decided not to make 
an unregistered con\evanre 'soid as against a subsequent pur- 
chaser who had notice, the legislature must be taken to ha\e used 
the words in the latei Act in the sense given to them by those 
decisions, and that the annuities, therefore, were \alid as against 
the mortgagee 


Noscitih a Sociis (per Lord Hale as cited hy Loid Kenyon in 
Half ^ Coventiy^ \ T H 81, at 87) — The meaning of a 
doubtful word may he asieitamed hy reference to the 
meaning of word^ associated with it (a) 

It is a rule laid doun by Lord Bacon, that (opulatio verhorum 
indicat acceptationcm in eodum sensu (6) — the coupling of words 

(y) Judgm in Mersey Docks v Cameron, UHL Can 443, at pp 480—481 
SeeR V Poor Law Commrs {St Pancras) 6 A &E 1 at p 7, per Coleridge, J 
See, also, per Parke, B , m Perry \ Skinner, 2 M & W 471, at p 476, per 
Ld Selbome in Muntctpal Building Soc v Kent, 9 App Gas 260, at p 269 

(z) 14 Gh D 563 But where the mortgagor is a company registered under 
the Companies Acts, s 93 of the Companies (Consolidation) Act, 1908, avoids an 
unregistered mortgage as against a subsequent registered incumbrancer taking 
hiB own security with express notice of the prior mortgage (Re Monolithic 
Budding Co , [1915] 1 Ch 643 (C A )) 

(d) This it was observed, in reference to King v Mellmg, 1 Vent 225, was a 
rule adopted by Ld Hale, and was no pedantic or inconsiderate expression 
when falling from him, but was intended to convey, in short terms, the grounds 
upon which he formed his judgments ’ (per Ld Kenyon, C T , m Hay v 
Coventry, 3 T B 83, at 87 see Doe d Orpe v Frost, 1 B & C 638, at 
p 644, and Doe d Stewart v Sheffield, 13 East, 526, at p 531) See, also. 
Bishop V Elliott, 11 Exch 113, and 10 Id 496, at p ^9 (which offers an apt 
illustration of the above maxim), Burt v Haslett, 18 C B 162 and 893 
(b) Bac Works, \o\ 4 p 26, cited in Jonmenjoy v Watson, 9 App Cas 
561, at p 569 
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together shows that they are to be understood in the same sense 
And, where the meaning of a particular >^ord is doubtful or 
obscure, or \(here a particular expression i\hen taken singly is 
inoperative, the intention of the part^ \iho used it may 
frequently be ascertained by looking at adjoining woids, or at 
expressions occurring in other parts of the same instiument, for 
qu<B non valeant nn^Ha pnicta juvant (c) - words which aie 
ineffective when taken singly operate when taken conjointly 
one provision of a deed, or other instiument, must be construed 
by the hearing it will ha^e upon anothei (J)^ 

It IS not proposed to gi\e many examples of the a])plioation 
of the maxim nosmhir a soim^ nor to enter at length into a 
consideration of the numerous oases w^hich might be (ited to 
illustrate it it may, in truth, be said to be comprised in those 
pnnciples which unnersallv obtain, that (ourts of law and 
equity will, in construing a written instrument, endeavour to 
discover and give effect to the intention of the party, Jind, with 
a view to so doing, will examine caiefully e\ery poition of the 
instrument The maxim is, moreover, applicable, like other 
rules of grammar, whenever a construction has to be put upon a 
will, statute, or agreement and although difficulty fiequentlv 
arises m applying it, vet this results from the particular words 
used, and from the particulai facts existing in each individual 
case, so that one decision, as to the inference of a j)erson\ 
meaning and intention, can he considered as an express authoiity 
to guide a subsequent decision onlj where the circumstances aie 
similar and the words are wholly or neail\ identical 

The following instance of the application of the maxim, 
noscitur a sociis, to a mercantile instrument may be mentioned 
on account of its importance, and will suffice to show how the 
principle which it expresses has been employed foi the benefit 
of commerce The general words inserted in a maritime policv 
of insurance after the enumeration of particular penis are as 
follow — ‘ and of all perils, losses, and misfortunes, that have 
or shall come to the hurt, detriment, or damage of the said goods 
and merchandises, and ship, &c , oi any part thereof ” These 
words, it has been observed, must be considered as introduced 
into the policv in furtherance of the objects of marine insurance, 
and may have the effect of extending a reasonable indemnity to 

c) Reyntll v Sackfield, 2 Bulstr 132 

(w Arg m Galley v Barrington, 2 Bmg 387, at p 391, per Ld Kenyon in 
Evai\v Stevens, 4TB 224, at p 227 
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many cases not distinctly covered by tbe special words they 
are entitled to be considered as matoial and operative words, 
and to have the due effect assigned to them in the construction 
of the instrument, and this will be done by allowing them to 
comprehend and cover other cases of manne damage of the like 
kind with those which are specially enumerated, and occasioned 
by similar causes, that is to say, the meaning of the general 
words may be ascertained by referring to the preceding special 
words (e) 

In applying this rule, however, it must be remembered that 
general words following particular expressions may be so used 
as to exclude the strict application of the maxim Where by a 
charterparty the parties exempted each other from all liability 
arising from “ frosts, floods, strikes and any other unavoid- 
able accidents or hindrances of what hind soever beyond their 
control, delaying the lading of the cargo,” it was held that the 
use of the words “ of what kind soever ” excluded the rule of 
ejusdem genens, and that the charterers were not liable for 
delay in loading caused by a block of other ships at the loading 
port (/) 

That the exposition of every will must he founded on the 
whole instrument, and be made ea antecedentibus et come- 
quentibuSf is, observed Lord Ellenborough, one of the most 
prominent canons of testamentary construction, and therefore, 
in this department of legal investigation, the maxim noscitur a 
soctis IS necessarily of frequent practical application yet where 
between the parts there is no connection by grammatical con- 
struction, or bv some reference, express or implied, and where 
there is nothing in the will declarative of some common purpose, 
from which it may be inferred that the testator meant a similar 
disposition by such different parts, though he may have varied 
his phrase or expressed himself imperfectly, the Court cannot 
go into one part of a will to determine the meaning of another, 
perfect in itself, and without ambiguity, and not militating 
with any other provision respecting the same subject-matter, 

(e) See judgm m CuUen v Butler ^ 5 M AS 465, Thames d Mersey M I 
Co V HamslUmy 12 App Gas 484, at p 495 The Krnght St Mu^ael, [1808] 
P 80, at p 85 In Borradasle v Hunter ^ 5 M A Gr 689, at p 667, this maxim 
was applied by Tindal, G J {due from the rest of t^e Court), to ezplam a proviso 
m a policy of life msurance In Cltfi v Mtcahe, 8GB 437, the same maiim 
was likewise applied in similar circnmstances , see, also, Dormay v Borradaile, 
5 G B 380 

if) Larsen v Sylvester d Co , [1908] A C 295 , see, also, Thorman v Dots 
gaU SS Co, [1910] 1 E B 410 
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notwithstanding that a more probable disposition for the testator 
to have made may be collected from such assisted construction 
For instance, if a man devise his lands generally, after payment 
of his debts and legacies, his trust {g) estates will not pass , for, 
in such case notcitur a iocm what the lands are which he 
intended to pass by such devise it is clear he could only mean 
lands which he could pass subject to the pajment of his debts 
and legacies But, from a testator having given to persons 
standing in a certain degree of kinship to him a fee-simple m 
certain lands, no conclusion which can be relied on can be 
drawn, that his intention was to give to other persons standing 
in the same rank of proximity the same interest in other lands, 
and where, moreo’^er, the words of the two de\ises are different, 
'the more natural conclusion is, that, as the testator’s expressions 
varied, they were altered because his intention m both cases 
was not the same {h) 

In addition to the preceding remarks, a few instances maA 
here be referred to, illustrating the distinction between the con- 
junctive and the disjunctive which it is so essential to observe 
in construing a will 

A leasehold estate was devised after the death of A , to B 
for life, remainder to his child or children bj any woman whom 
he should marry, upon condition that, m case B should die, 
‘^an infant, unmarried, and without issue,” the premises should 
go over Jo other persons It was held that the devise over 
depended upon one contingency, viz , B ’s dying an infant, 
attended with two qualifications, mz , his dying without leaving 
a wife surviving him, and his dying childless, and that the 
devise over could take effect only in case B died in his minority, 
leaving neither wife nor child, and it was observed by Lord 
Ellenborough that, if the condition had been, “if he dies an 
infant, or unmarned, or without issue,” that is to saj, in the 
disjunctive throughout, the rule would have applied, in disjunc- 
tivis snfficit alteram 'partem esse leram (t), and, consequently, 

($f) Roe d Beade v Reade, B T B 188 

(k) Jndgm m Right d Compton \ Compton, 9 East, 267, at pp 272, 273, 
Oooinght d Drowry \ Bamn, 11 East, 220, at p 223, Hay v Coventry, 

8 T E 88, per Coltman, J , m Kwght v 8eU>y, 8 Scott, N E 409, at p 417, 
Aijgf m Doe d Roake ^ Notoetl, 1 M A S *827, at p 838 See SanSieraon v 
Dfbwn, 1 Bxch 141, per Bytes, J , m Jegon v Vtvtan, LR1CP9, atp24, 
Doe d Hose v Ee/rles, 18 M & W 450 See, also, Vandeleur v Vandeleur, 

3 Cl ft F 82, at p 98, where the maxim is differently applied 

(i) Co Latt 225 a, Buhop of SeMury'e Caee, 10 Bm 68 b, at 59 a, Wine 
Max,p 18. D 50, 17,110, § 3 



IKTEBPBSTATION OF DEEDS AND WEITTEN INSTEUMEXTS 


377 


that if B had died m his infancy, leaving children, the estate 
would have gone over to B ’s father and his childien, to the 
prejudice of B 's own issue (;) According to the same rule of 
grammar, also, where a condition inserted in a deed consists of 
two parts in the conjunctive, both must be performed, but othei- 
wise where the condition is in the disjunctive, and \ihere a 
condition or limitation is both in the conjunotne and disjunc- 
tive, the latter shall be taken to refer to the \vhole , as, if a lease 
be made to husband and wife for the term of twenty -one jears, 

“if the husband and wife oi any child between them shall so 
long live,” and the wife dies without issue, the lease shall, 
nevertheless, continue during the life of the husband, because 
the abo\e condition shall be construed throughout in the 
disjunctive (^) 

The disjunttne is also read as conjunctne, except m devises 
which create an estate tail, wheie an estate is limited to A and 
his heirs, but if A should die under the age of twenty -one or 
without issue then over The principle is stated to be that 
where the dving under twent\-one is associated with the event 
of the devisee leaving an object who would take an interest 
deiivatneh through him, the copulatne (or conjunctne) con- 
struction is to pre\ ail (Z) Therefore if A dies under twentv-one 
lea\ing issue the gift o\er tails, and also if A attains the age of 
twenty-one, but dies without issue, the gift over fails, since both 
events must happen, ? e , A dying under twenty-one and leaving 
no issue, befoie the gift over can take effect 

In the construction of statutes, likewise, the lule no^citur a statutes, 
\ocm IS frequently applied, the meaning of a word, and, conse- 
quenth, the intention of the legislature, being ascertained b> 
reference to the context, and by considering whether the word 
in question and the surrounding words are, in fact, ejusdem 
generis f and ref ei able to the same subject-matter (m) Especially 
must it be remembered that the sense and meaning of the law 

(/) Doe d Everett \ Cooke, 7 East, 269, at p 272, Johneon \ Simcocl, 7 
H AN 344 and 6 Id 6 As to changing the copulative into the disjunctive, see 
1 Jannan on Wills, 6th ed , pp 601 et eeq , Morttmer v Hartley, 6 Exch 47, 

6 C B 819, and 3 De G AS 316 

{k) Co Litt 225 a, Shep Touch 136, 139 See, also, Burgess \ Bracher, 2 
Baym , Ld , 1366 

(l) 1 Jarman on Wills, 6th ed , p 604 

(m) Per Coleridge, J , Cooper y Harding, 7 Q B 926, at p 941 , Judgm in 
Stephens v Taprell, 2 Curt 458, at p 466, per Channell, B , m Pearson v Hull 
L B of Health, 3 H A C 921, at p 944 The maxim was applied to construe a 
statute in Hardy y Tmgey, 6 Bsch 294, at p 298, and to ascertain the meaning 
of libellous words m Wakley v Cooke, 4 Exch 511, at p 519 
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can be collected only by comparing one part with another and 
by viewing all the parts together as one whole, and not one part 
only by itself — nemo emm ahqnam partem recte intelligere 
yossit antequcm totum iterum atque tterum perlegent ** (n) 

The following illustrations will show how general words in 
a statute may be more or less limited by the particular words 
^hich precede them By the statute 7 & 8 Geo 4, c lxx\, s 37, 
a penalty was imposed upon any person not being a freeman of 
the Watermen’s Company, who should navigate any wherry, 
lighter, or other craft upon the Thames within certain limits 
It was held upon the pnnciple of the maxim nosciUir a wms, 
that a steam tug of eighty se'ven tons burden engaged in moving 
anothei vessel vas not a craft within the meaning of the 
statute (o) 

Again, undei the Yagrancj Act, 1824 (5 Geo 4, c 83), s 4, 
it is an offence to use any subtle (raft, means, or device by 
palmistry, or otherwise, to decene and impose on any of His 
Majesty’s subjects The defendant having attempted to impose 
upon persons by falsely pretending to ha'se the supernatural 
faculty of obtaining answers and raps from the spiiits of the 
dead, was held properly convicted of the offence specified in the 
statute, the words *^or otherwise” not being limited to any 
precise class or genus of deception, but simply limited to such 
deceptions as were similar in character to palmistry (p) Here 
the general words were not limited to things ejusdem generis 
with the specified offence, but to things like in their natuie to 
that offence (q) 

We shall conclude these remarks with observing, that the 
three lules or canons of construction with which we have com- 
menced this chapter are intimately connected together, — ^that 
they must always be kept in view collectively when the prac- 
titioner applies himself to the mterpietation of a doubtful 
instrument 


(n) Lincoln College Case, 3 Bep 56 b, at 59 b 

(o) Reed v Ingham, 3 £ A £ 889 

(p) Monek v Hilton, 2 Ex D 2(58 

(g) For some important observaticms on the doctrme of ejusdem genene, see 
inderson v Anderson, [1895] 1 Q B 749 See, also, Powell v Kempton Park 
Co , [1897] 2 Q £ 242, at pp 257, 261, 266, and [1899] A G 148, Be Stockport 
Schools, [1898] 2 Gh 687, Bolam v AUgood, 110 L T 8 
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YeRBA ChARTARDM FORTIUS ACCIPIUNTUR CONTRA PROFERENTEM 
{Co Litt 36 a ) — The words of m instrument shall he taken 
most strongly against the party employing them 

This maxim ought to be applied only where other rules of 
construction fail (r), and, indeed, in Taylor v St Helenas 
Corporation (^), Jessel, M E , is reported to have said ** I do 
not see how, according to the now established rules of construc- 
tion as settled by the House of Lords m the well-known case of 
Grey v Pearson (<), followed by Roddy v Fitzgerald (w) and 
Abbott V Middleton (»), the maxim can be considered as having 
any force at the present day The rule is to find out the mean- 
ing of the instrument according to the ordinal y and proper rules 
of constiuction If we can thus find out its meaning, we do not 
want the maxim If, on the other hand, we cannot find out its 
meaning, then the instrument is void for uncertainty, and in 
that ease it ma} be said that the instrument is construed m 
favour of the grantoi, foi the grant ib annulled The maxim, 
however, has been judicially lecognised {y) since the above 
observations were made upon it, and perhaps it may be para- 
phrased thus— that, as between the grantor and grantee, or 
between the maker of an instrument and the holder, if the words 
of the grant or instrument are of doubtful import, that construc- 
tion shall be placed upon them which is most favourable to the 
grantee or holder 

The rule has been held to apply more strongly to a deed- Deed poll 
poll (z) than to an indenture, because in the former case the 
words are those of the grantor only (a) But though a deed-poll 
IS to be construed against the grantoi, the Court will not add 
words to it, noi gne it a meaning contradictory to its 
language (b) 

If, then, a tenant in fee simple grants to anyone an estate Grant, 
foi life generallj, this shall be construed to mean an estate for 

(r) Jndgm m Ltndus v Melrose, SHAN 177, at p 182 

is) 6 Ch D 264, 280 

(t) 6 H L Gas 61 

(tt) 6 H L Gas 823 

(x) 7 H L Gas 68 

iy) E g , m Burton v English, 12 Q B D 218, at p 220, per Brett, M B , 
see also Btrrell v Dryer, 0 App Gas 346, at p 360 

iz) See now the Beal Property Act, 1^6 (8 & 9 Yict c 106), a 5 

(а) Arg Browning v Beston, Plowd 131, at p 184, Shep Touch , b, Preston, 

88, n (81) 

(б) Per Williama, J , in Doe d Myait v 8t Helens By (7o , 2 Q B 865, at 
p 373 
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the life of the giantee, because an estate for a man’s own life is 
higher than for the life of another (c) But if tenant for life 
leases to another for life, without specifying for whose life, this 
shall be taken to be a lease for the lessor’s own life, foi, at 
common la\^, this is the greatest estate which it is in his power 
to grant {d) And, as a general rule, it appears cleai, that, if d 
doubt arise as to the construction of a lease between the lessoi 
and lessee, the lease must be construed most beneficially for the 
lessee (e) 

In like manner, if two tenants in common grant a rent of 
10; , this is several, and the grantee shall have 10; from each , 
but if they make a lease, and leserve 10? , they shall have only 
10; between them (/) So it is a true canon of construction 
that, where there is any leasonable degree of doubt as to the 
meaning of an exception in a lease, the words of the exception, 
being the words of the lessor, are to be taken most fa\ourably 
foi the lessee, and against the lessor (^), and where a deed may 
enure to dners purposes, he to whom the deed is made shall 
have election which wa\ to take it, and lie shall take it in 
that way which shall be most to his ad\anta^e (h) But it 
seems that in such a case the instiument, if pleaded, should be 
stated according to its legal effect, in that wa> in which it is 
intended to have it opeiate (i) 

According to the principle abo\e laid down, it was held that 
leasehold lands passed b\ the conveyance of the freehold, “ and 
all lands or meadows to the said messuage oi mill belonging, 
or used, occupied, and enjoyed, or deemed, taken, or accepted 
as part thereof ” This, said Lord Loughborough, being a case 
arising on a deed, is to be distinguished from cases of a like 
nature which haye arisen on wills In general, where there is 
a question on the construction of a will, iieithei part> has done 
anything to preclude himself from the fa-voui of the Court 
But, in the present instance, the legal maxim applies, that a 
deed shall be construed most stiongly against the grantor (Jc) 


(c) Co Litt 42 a, Throgmorton v Tracy, Plowd 146, at p 156, Shep Touch 
88 (d) Fiuch, Lan^, 65, 56 See, also, Id 60 

(e) Dann v Spurrier, 3 B A P 399, at p 403, where various authorities are 
cited See also Wolvertdge v Steward, 1 Cr & M 644, at p 667 

(/) Fmch, Law, 63, Brounmg v Beeton, Plowd 131, at p 140, Co Litt 
197 a, 267 b 

{g) Per Bayley, J , m Bulkn v Denning, 5 B & C 842, at p 847 
(A) Shep Touch 83, cited m Miller v Green, 8 Bing at p 106 
(t) 2 Smith, L C , 12th ed p 511 
(k) Doe d Davtee v Williams, 1 Black, H , 25, at p 27 
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The rule that a man’s own acts shall be taken most strongly 
against himself^ obtains not only in grants, but extends, in 
principle, to other engagements and undertakings ” (Z) Thus, 
the return of a wiit of fi fa shall, if the meaning be doubtful, 
be construed against the sherifp, and, if sued for a false leturn, 
he shall not be allowed to defend himself by putting a construc- 
tion on hib own return which would make it bad in law, when 
it admits of another construction which will make it good (m) 

In like mannei, with respect to contracts not under seal, 
the generally received doctrine of law Undoubtedly is that the 
party who makes any instrument should take care so to express 
the amount of his own liability, as that he may not be bound 
further than it was his intention that he should be bound, and, 
on the othei hand, that the party who receives the instrument, 
and parts with his goods on the faith of it, should rather have 
a constiuction put upon it m his fa\our, because the Words 
of the instrument aie not his, but those oi the other party (n) 
This principle applies to a condition in a policy of insurance 
which being the language of the company must, if there b*e 
any ambiguity in it, be taken most strongly against them ” (o), 
and to an exception to the shipowner’s liability in a bill of 
lading, which is the language of the shipownei (/>) 

A remarkable illustration of the maxim is to be found in a 
case arising out of the failure of the Glasgow Bank By the 
articles of that bank any person who became the holder of a 
share became subject to all the liabilities of an original partner 
Certain shares were tiansf erred into the names of peisons who 
were entered in the Stock ledger as trustees ” The bank failed, 

{1) Per Hotham, B , in Gtbson v Mmet, 1 Black, H , 669, at p 686 “A 
release m deed, which is the act of the party, shall be taken most strongly agamst 
himself (Go Litt 264 b cited in Ford v Beech, 11 Q B 842, at p 869) 

' Although the words of a covenant are to be construed accordmg to the 
intent of the parties, yet they are to be taken most strongly against the party who 
stipulates ’ (per Holroyd, J , m JVetb v Plummer, 2 B & Aid 746, at p 762) 
See W Land Ry Co \ L d N W Ry Go , 11 C B 254, at pp 309, 389 

(m) See Reynolds v Bwford, 7 M ft Gr 449, at p 456 , cf ante, p 201 

(n) Per Alderson, B , in Mayer v Isaac, 6 K ft W 605, at p 612, commenting 
on observations of Bayley, B , in Nicholson v Paget, 1 Gr ft M 48 See Alder 
V Boyle, 4 C B 685 

(o) Per Gockbum, G J , m Notman v Anchor Am Co , 4 G B N S 476, 
at ip 481 , Fitton v Accidental Death Ins Co , 17 Id 122, at pp 134, 135 , 
Fowkes V Manchester d L Life Ass Co , SB ft S 917 , per Ld St Leonards 
in Anderson v Fitzgerald, 4 H L Gas 484, at p 507 , per Blackburn, J , in 
Braunstein v Accidental Death Ins Co , 1 B ft S 782, at p 799 , per Fletcher 
Moulton, L J , in Joel v Law Un d Crown Ins Co , [1908] 2 E B 863, at 
p 890 

(p) Per Lord Lorebum in Nelson Line v Nelson, [1908] A G 16, at p 19 
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With large liabilities, and the trustees \vere placed on the list 
of contributories liable to calls in their own light r On & petition 
to rectify the list it was decided that they were personalh liable 
as partners to the creditors of the bank, the House of Lords 
being of opinion that the expression, ‘'as trustees,*' was 
ambiguous and must be construed fortius contra proferentes, so 
as to carry out the mam object of the contract (q) 

If the party giving a guarantee leaves anything ambiguous 
in his expressions, it has been said that such ambiguity must 
be taken most strongly against him (r) , though it would rather 
seem that the document in question is to be construed according 
to the intention of the parties to it as expressed by the language 
which they have employed, understood fairly in the sense in 
which it IS used, the intention being, if needful, ascertained b> 
looking to the relative position of the parties at the time uhen 
the instrument was written (s) 

If a carrier give two different notices, limiting his responsi- 
bility in case of loss, he will be bound by that which is least 
beneficial to himself (f) In like manner, where a party made 
a contract of sale as agent foi A , and, on the face of such 
agreement, stated that he made the pui chase, paid the deposit, 
and agreed to comply with the conditions of sale, for A , and 
m the mere character of agent, it was held that this act of the 
contracting party niust be taken fortissime contra pioferentem , 
and that he could not, theiefore, sue as principal on the agree- 
ment, without notice to the defendant before action brought, 
that he was the paity really interested («) So, if an instrument 
be couched in terms so ambiguous as to make it doubtful whethei 
it be a bill of exchange or a promissory note, the holder may, 
as against the paity who made the instrument, treat it as 
either (r) If documents are drawn and accepted by the same 

{q) Muir Y City of Glasgow Bank, 4 App Cas 337 
(r) Hargreave v Smee, 6 Bmg 244, at p 248 , Stephens v Pell, 2 Gr & M 
710 See CumpsUm y Hatgh, 2 Bing N G 449, at p 454 

(#) Per Bovill, C J , m Coles \ Pack, L B 6 G P 65, at p 70, Wood y 
Pnestner, L B 2 £x 66 and 262 

(t) Munn Y Baker, 2 Stark 255 See Phillips Y Edwards, 3 H & N 813, 
at p 820 

(tt) Bwkerton Y BurreU, 5 M A S 383, at p 386, as to which case, see 
Rayner Y Grote, 15 M AW 359 See also, Boulton y Jones, 2 H A N 564, 
and cases there cited , Carr y Jackson, 7 Exch 382 

( 2 ) Edis Y Bury, 6 B A G 483, Block Y Bell, 1 M A Bob 149, Lloyd 
V Oliver, 18 Q B 471, Forbes y Marshall, 11 Exch 166 In M*Call y 
Taylor, 19 C B N S 801, the instrument m question was held to be neither 
a bill of exchange nor a promissory note 
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parties (whicli m strictness would make them promissory notes 
and not bills of exchange), yet if the intention to gi\e and 
receiye such documents as bills of exchange be clear, both the 
parties to the documents and the holders may treat them as 
such (y) 

In the Eoman law, the rule under consideration for the 
construction of contracts may be said, in substance, to have 
existed, although its meaning differed considerabU from that 
which attaches to it in our own the rule there was^ fere 
secundum promisborem inter pi ctamur {z)^ 'where piomibsotj m 
fact, signified the person who conti acted the obligation (a), that 
is, who replied to the stipulatio proposed bj the othei contracting 
party In case of doubt, then, the clause in the contract thus 
offered and accepted, was intei preted against the ^tipiihtoi^ and 
in favour of the promi^sor, in stipulatiombus cum quccntur quid 
actum sit lerba contra stipulatorem interpretanda sunt (fe), and 
the reason gi\en for this mode of construction is, quia stipulatori 
liberum fuit verba late toncipere (c) the person stipulating 
should take rare fully to express that 'which he pioposes shall 
be done for his own benefit 

When dealing with a mercantile instiument, the Courts are 
not restrained to such nicety of construction as is the case with 
regard to convejances, pleadings, and the like,” and in reference 
to a charterparty, it has been observed {d) that ‘ generally 
speaking where there are se'veial ways in which the contract 
might be performed, that mode is adopted which is the least 
profitable to the plaintiff and the least biiithenbome to the 
defendant ” Further, in reference to the same instrument, it 
has been remarked that the merchant is in most cases 
the part) best acquainted with the trade for which the ship is 
taken up, and with the difficulties which ma^ impede the 
performance by him of his contract, words, therefore, in a 
charterparty, relaxing in his favour a clause by which an 
allowance to him of time for a specified object is in the interest 
of the ship precisely limited, must be read as inserted on his 

(y) Wtlltam v AyerSt 3 App Cas 183 See the Bills of Exchange Act, 1882 
C45 & 46 Vict c 61), B 5 (2) 

(z) D 45, 1, 09, pr 

(a) Brisson ad verb Promusor/* Sttpulatto, ” 1 Fothier, b} Evans, 58 

(5) D 45, 1, 88, § 18 

(e) D 45, 1, 19, pr , D 2, 14, 30 

(d) Per Manle, J , m Cockbum v Alexander, 6 C B 791, at p 814, see also 
per Made, J , in Oether v Capper, 15 Id 696, at p 707 
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requirement, and construed at the least ^iith this degree of 
strictness against him that they shall not have put upon them 
an addition to then obvious meaning’’, though that meaning, 
Tivhere it is ambiguous, must be gathered from the surrounding 
< ircumstantes to vhich the rhaiterparty 'vias intended to 
apply (e) 

It must fuither be observed that the general lule m question, 
being one of some stiietness and rigour, is the last to be resorted 
to, and IS ne\er to be relied upon but i»hen all other rules of 
exposition fail (/) In some cases, indeed, it is possible that 
any construction Tvhich the Court ma'v adopt will be contrary 
to the leal meaning of the parties, and, if parties make use of 
such unceitam teims in their contracts, the safest way is to go 
by the gramniatical constiuction, and if the sense of the words 
be in equilibno, then the rule of law tv ill applj, verba chartarum 
fortius accipiuntui contra proferentem [g) 

Moieovei, the piinciple under consideration does not seem 
to hold when a haish construction would work a wrong to a 
third person, it being a maxim that constructto leqis non facit 
injuJiam (h) Theiefoie if tenant in tail make a lease for life 
generally, this shall be taken to mean a lease for the life of the 
lessor (t), foi this stands well wath the law , and not for the life 
of the lessee, which it is liejond the powei of a tenant in tail 
to grant (1) 

Acts of Pailianient are not, in general, wnthin the reason 
of the ruJe undei consideration, because they are not the woids 
of paitiesj but of the legislature, neither does this rule apply 
to wills (/) Where, howevei, an Act is passed for the benefit 
of a canal, lailwav, or other companv, it has been observed, that 
this IS a bargain between a company of adTenturers and tbe 
public, the terms of which are expressed and set forth m the 
Act, and the rule of construction [m) in such eases is now fully 


(«) Hudson V Ede, L B 2 Q B 566, at p 578 

(/) Bac Max , reg 3,1 Daer Inaur 210 

(g) Per Bayley, J , m Love v Pares, 13 East, 80, at p 86 

(h) Go Litt 183 a Shepp Touch 68 , Rodger v Gomptoir d Esompte de 

Parts, L B 2 P C 393, at p 406 

(i) Per Bayley, J , m Smith v Doe d Jersey, 2 B A; B 651, see Pinch, 

Law, 60 (A,) 2 B1 Com 380 

il) 2 DTiarr Stats 688, Bac Max , reg 3 

(fit) The rule that a private Act ‘ is to be construed as a contract or a 
conveyance, is a mere rule of construction ’* {per Byles, J , m Shretosbury v 
Scott, 6 C B N 8 1, at pp 218—219) Cf per Ld Macnaghten in Dams v 

Taff Vale Ry Co , [1895] A G 542, at p 559 Aa to the leeitals in a 

pnvate''Act, see Shrewsbury Peerage, 7 H L Gas 1 
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established to be, that any ambiguity in the terms of the contract 
must operate against the adventurers, and in favour of the 
public, the former being entitled to claim nothing which is not 
clearly given to them by the Act (n) Where, therefore, bv 
such an Act, rates are imposed upon the public and for the 
benefit of the company, such rates must be considered as a tax 
upon the subject , and it is a sound general rule that a tax shall 
not be considered to be imposed (or at least not for the benefit 
of a subject) without a plain declaration of the intent of the 
legislatuie to impose it (o) 

In a well-kno\^n case, which is usually cited as an authorit;y 
upon the construction of Acts for the formation of companies 
to cairy out woiks of a public natuie, the law was thus laid 
down b^ Lord Eldon — ‘‘When I look upon these Acts of 
Parliament, I regard them all in the light of contiacts made 
b} the legislature on behalf of 6\ery peison interested in 
anything to be done undei them, and I ha\e no hesitation in 
asserting, that, unless that principle is applied in construing 
statutes of this description, they become instruments of greatei 
oppiession than anything in the whole system of administration 
under our constitution Such Acts have now become extremely 
numeious, and from their number and opeiation, they so much 
aftect indniduals, that I apprehend those who come foi them 
to Parliament do in effect undertake that they shall do and 
submit to whatever the legislature empowers and compels them 
to do, and that thej shall do nothing else, that they shall do 
and shall foibear all that they aie theieby lequired to do and 
to forbear as well with leference to the interests of the public 
as with reference to the interests of individuals (/?) Acts, 


(«) Per Ld TenterJen m Stourbndge Canal Co v Wheeley 2 B & Ad 
792 (recognised m Priestley v Foulds^ 2 Scott, N R 205, per Maule, J , at 

p 228) Gtldart \ Gladstone, 11 East, 675, at p 685 (recognised Barrett v 

Stockton d D Ry Go , 2 Scott, N B 337, at p 370, which latter case is 
cited m Ribhle Nav Co v Hargreaves, 17 G B 385, at p 402), per Maule, J , 
in Portsmouth Floating Bridge Co v Nance 6 Scott, N R 823, at p 831, 
Blakenore v Glamorganshire Canal Nav , 1 My & £ 165 (as to the remarks 
of Ld Eldon in which case, see per Alderson, B , m Lee v Milner, 2 Yo & C 
(Exch ) 611, at p 618) , per Ld Chelmsford m Ware v Regent s Canal Co , 28 
L J Ch 1^, at p 157 , and per Cockbum, C J , m Baxendale \ G W Ry Co , 
16 C B N S 137 

(o) Kingston upon Hull Dock Co v Brotene, 2 B & Ad 43, at pp 58, 59 , 
Grantham Can Nav Co v Hall, 14 M & W 880 

(p) Blakemore v Glamorganshire Can Nav , 1 My & E 154, at p 162 , 

cited by Jervis, G J , in York d N Mid Ry Co v R , 1 E ft B 858, at 

pp 868, 869 

L M 


Remarks of 
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such ds here referred to (q), ha\e been called Parliamentary 
bargains made with each of the landowners Perhaps more 
correctly they ought to be treated as conditional powers given by 
Parliament to take the lands of the different proprietors, through 
whose estates the works are to proceed Each landowner, there- 
fore, has a right to have the povers strictiv and literally carried 
into effect as regards his own land, and has a right also to require 
that no \ariation shall be made to his prejudice in the carrying 
into effect the bargain between the undertakers and anv one 
else (r) 

So, T^ith respect to Railway Acts, it has been repeatedly 
laid down that the language of these Acts is to be treated as 
the language of their promoteis, they ask the legislature to 
confer privileges upon them, and profe'^s to gi\e the public 
ceitain ad\antages in return Acts passed under such circum- 
stances should be construed strictly against the parties obtaining 
them, but liberally in favour of the public (a) “ The statute,’’ 

said Alderson, B (f), speaking of such an Act, “gives this 
company power to take a man’s land \Mthout any conveyance 
at all, for if they cannot find out who (an make a con\eyance 
to them, or if he refuses to con\ey, or it he fail to make out a 
title, they maj^ pay their money into Chancerv, and the land is 
at once vested in them by a parliamentaiy title But in order 
to enable them to exercise this power, they must follow the words 
of the Act strictly ” And it is clear that the words of a statute 
will not be strained beyond their reasonable import to impose 
a burthen upon, or to restrict the operation of, a public 
company (u) It will, of course, be borne in mind that the 
principle of construing contra proferentem an Act of the kind 
above alluded to can onlv be applied where a doubt presents 
itself as to the meaning , for such an Act, and every part of it, 

{q) See also sj^pra, n (m) and (o) 

(r) Per Alderson, B , in Lee v Mdner, 2 Yo & C 611, at p 618, adopted 
by Jems, C J , in loffc rf N Mid By Co v R , 1 "E & B 868, at p 869 

(s) Per Tindal, C J , m Parker v G W By Co , 1 Scott, N B 835, at 
p 870 As to the construction of a contract scheduled to a private Act of 
Parliament, see Corbett \ S E By , [1906] 2 Ch 12, Crosfield, Joseph <6 Sons 
V Manch Ship Can Co , [1904] 2 Ch 123, and [1906] A C 421 

(t) Doe d Hutchinson v Manchester, Bury, d R By Co , 14 M & W 687, 
at p 694, see Webb v Manch d Leeds By Co , 1 By Caa 676, at p 699 
per Ld Langdale in Gray v lAverpool d Bury By Co , 4 Id 285, at p 240, 
per Ld Macnaghten m Herron v Rathmnes Commrs , [1892] A C 498, at 
p 623 

(u) Smith V Bell, 2 By Gas 877, Parrett Nav Co v Bobtns, 3 Id 883, 
Cracknell V Mayor of Thetford, L B 4 G P 629, at pp 634, 637 
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must be read according to tbe ordinary and grammatical sense 
of tbe words used, and with reference to those established rules 
of construction which we ha\e already stated 

Lastly, with reference to the maxim fortius contra pro- 
/ere?ite?7ir— where a question arises on the construction of a grant 
of the Crown, the rule under consideration is reversed, for such 
giant IS construed most strictly against the grantee, and most 
beneficially for the Crown, so that nothing will pass to the 
grantee but by clear and express words (r), the method of 
construction just stated seeming, as judicially remarked (y), 
‘'to exclude the application of either of these two phrases ( 2 ), 
expressum faat cesmre taciiumj or expressto unius est exclusio 
altenus That which the Crown has not granted by express 
clear and unambiguous terms, the subject has no light to claim 
under a grant or charter ’’ (a) 


AmBIGUITAS YeRBORUM LATENS YeEIFICATIONE SUPPLETUR, NAM 
QUOD E\ Facto oritur ^mbiguim Yerificatione Facti 
tollitur (Bac Max ^ re g 23 Latent ambiguity may 
be explained by evidence, for an ambiguity which arisen 
by proof of an extrinsic fact may be removed m like 
manner 

Two kinds of ambiguit} occui in written instruments the 
one is called ambiguitas latens (6), te, where the writing 
appears on the face of it certain and free from ambiguity, but 
the ambiguity is introduced by evidence of something extrinsic, 

ix) Arg in R v Mayor of London, 1 Cr H A E 1, at pp 12, 16, and cases 
there cited. Chit Pre of the Crown, 3^1, Finch, Law, 101 

iy) Per Pollock, C B m E Archipelago Co v R , 2 E A B 866, at pp 906, 
907 

(z) Po<it, p 420 

(a) It iB established on the best authonty, that in construing grants from the 
Crown, a different rule of construction prevails from that by which grants from 
one subject to another are to be construed In a grant from one subject tc 
another, every mtendment is to be made agamst the grantor, and m favour of the 
grantee, m order to give full effect to the grant , but m grants from the Crown an 
opposite rule of construction prevails Nothmg passes except that which is 
expressed, or which is matter of necessary and unavoidable mtendment, in order 
to give effect to the plam and undoubted intention of the grant And in no species 
of grant does this rule of construction more especially obtam than m grants which 
emanate from, and operate in derogation of, the prerogative of the Crown ex gr 
where a monopoly is granted (per Cockbum, C J , m Feather v R , 6 B AS 257, 
at pp 288, 284, citing the observations of I^ Stowell in The RehecTtah, 1 C Bob 
227, at p 230) 

(b) Of which see an example in Rafflee v Wtchelhaue, 2 H A C 906 
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or by some collateral matter outside the instrument the other 
species IS called amhqnitas patens, i e , an ambiguity apparent 
on the face of the instrument itself (c) 

Amhigvttas patens , said Lord Bacon, cannot be holpen by 
aveiment, and the leason is, because the law will not couple and 
mingle matter of specialty, \^hioh is of the higher account, 
with matter of averment, which is of the loiter account in law, 
for that were to make all deeds hollow, and subject to averment, 
and so, in effect, to make that pass without deed which the law 
appoints shall not pass but b> deed (d ) , and this rule, as above 
stated and explained, applies not onl) to deeds, but to written 
contracts in general (e), and especialh, as will be seen by the 
examples to be given, to wills 

On this principle, a devise to “one of the sons of J S ” 
(who has several sons), cannot be explained by paiol pioof (/) , 
and if there be a blank in the will for the devisee s name, parol 
evidence cannot be admitted to show what person’s name the 
testator intended to insert (^) , it being an important rule that, 
in expounding a will, the Court is to ascertain, not what the 
testator actually intended as distinguished from what his words 
express, but what is the meaning of the words he has used (h) 

If, as Sir James Wigram observed, the statutes relating to 
wills had merel'y required that a nuncupative will should not 


(c) Bac Mix , reg 23 The remarks respectmg ambiguity here offered should 
be taken in connection 'with those appended to the fire maxims which follow next 
The subject of latent and patent ambiguities and likewise of misdescription, is 
very briefly treated in the text, since ample information thereupon may be found 
in the masterly treatise of Sir James Wigram, upon the ' Admission of the 
Extrinsic Evidence in Aid of the Interpretation of Wills ” 

(d) Bac Max leg 23, see Doe d Tyrrell v Lyford^ 4 M & S 550, Choi 
mondeleyy Chnton, 2 Mer 171, at p 343, Deed Goj^ v Needs, 2 M &W 129, 
at p 139 , Stead v Berner, Baym Sir T , 408, at p 411 

(e) See liollter v Eyre, 9 Cl A E 1 

A contract, said Pollock, G B , in Nichol v Godts, 10 Exch 191, must be 
read according to what is written by the parties, for it is a well known principle 
of law, that a written contract cannot be altered by parol If A and B make a 
contract m writmg, evidence is not admissible to show that A meant somethmg 
different from what is stated m the contract itself, and that B at the tune assented 
to it If that sort of evidence were admitted, every written document would be 
at the mercy of witnesses who might be called to awear anything " See Beeant 
V Cross, 10 C B 895 , Marttn v Pycroft, 2 De G M AG 785 , post, Chap X 
if) Strode v Buasell, 2 Yem 621, at 624, eee Cheyney's Case, 6 Bep 68 See 
also Castledon v Turner, 3 Atk 267 , Harris v Bp of Lincoln, 2 P Wms 185, 
at 186, 187, per Tindal, C J , in Doe d Winter v Perratt, 7 Scott, N B 1, 
at p 36 also, per Littledale, J , and Parke, J , in Shortrede v Dheek, 
1 A A£ 57, aip 60 

(g) Baylis V A G , 2 Atk 289, Hunt v Hort, 8 Bio C C 311, cited in 
Miller r Travers, 8 Bmg 244, at p 254 

(A) Per Parke, J , in Doe d Gwilhm v Gwilltm, 5 B A Ad 122, at p 129 
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be set up in opposition to a written Tiill, parol evidence might, 
in many cases, be admissible to explain the intention of the 
testator, where the person or thing intended by him is not 
adequately described in the will, but if the true meaning of 
those statutes be that the writing which they require shall itself 
express the intention of the testator, it is difficult to understand 
how the statutes can be satisfied merely by a writing, if the 
description it contains has nothing tn common with that of the 
person intended to take under it, or not enough to determine 
his identity To define that which is indefinite is to make a 
material addition to the will (t) In accordance with these 
observations, where a testator devised property “ first to K , 

then to , then to L and the will referred to a card as 

showing the parties designated by these letters, but it did not 
appear that this card existed at the time of the execution of 
the will, it was held that the card was cleaily inadmissible in 
evidence, the Court observing, that this was a case of a patent 
ambiguity, and that, according to all the authorities, parol 
evidence to explain the meaning of the will could not legalh 
be admitted (1) 

If, then, as further observed in the treatise already cited, 
a testator’s woids, aided by the light derned fiom the circum- 
stances with refeience to which they were used, do not expiess 
the intention ascribed to him, evidence to prove the sense in 
which he intended to use the words is, as a general proposition, 
inadmissible, in other words, the judgment of a Court in 
expounding a will must be simply declaratory of what is in 
the will (1), and to construe a will, wheie the intent of the 
testator cannot be known, has been designated as intentio cccca 
et sicca (m) The devise, therefore, in cases falling within the 
scope of this observation, will, since the will is insensible, and 
not really exjtrcssive of any intentiony be void for uncertainty (n) 
The rule as to patent ambiguities which we have been 
considering is not confined in its operation to the interpretation 
of wills Where a bill of exchange was expressed in figures 
to be drawn for £245, and in words for two hundred pounds, 

(0 See Wigram, Extrm Evid , 4th ed 127, 128 

(fc) Clayton v Nugent, 13 M A W 200 

(l) Wigram, Extrm Evid , 4th ed pp 98 et eeq , where many instances of 
this rule are given See also Goblet v Beechey, 3 Sim 24 

(m) Per Rolle, C J , in Tayler v Web, Sty 319 

(n) In Mayor of Gloucester v Osborn, 1 H L Cas 272, legacies failed for 
uncertamty of purpose 
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value received, with a stamp applicable to the higher amount, 
evidence to show that the words “ and forty-five ** had been 
omitted by mistake was held inadmissible (o), for, the doubt 
being on the face of the instrument, extrinsic evidence could 
not be received to explain it The instrument, however, was 
held to be a good bill for the smaller amount, it being a rule 
that, where there is a discrepancy between the figures and the 
words of a bill, the words prevail (p) But, although a patent 
ambiguity cannot be explained b} extrinsic evidence, it may, 
in some cases, be helped by construction, or a comparison of 
other parts of the instrument with that particular part in ^hich 
the ambiguity arises , and in others, it may be helped by a right 
of election vested in the grantee or devisee (q), the power being 
given to him of lendenng certain that which was before 
altogether uncertain and undetermined For instance, where a 
general grant is made of ten acres of ground adjoining or 
surrounding a particular house, part of a larger quantitv of 
ground, the choice of such ten acres is in the grantee, and a 
devise to the like effect is to be consideied as a grant (r), and 
if I grant ten acres of wood where I ha\e one hundred, the 
grantee may elect which ten he will take, for, in such a case, 
the law presumes that the grantor was indifferent on the 
subject (5) So, if a testator leases a number of articles of 
one kind to a legatee, and dies possessed of a greater number, 
the legatee and not the executor has the right of selection (t) 

On the whole, then, we may obser've, in the language of 
Lord Bacon, that all ambiguity of words within the deed, and 
not out of the deed, may be helped by construction, or, in some 
cases, by election, but never by averment, but rather shall make 
the deed void for uncertainty (w) 

The general rule, however, as to patent ambiguity must be 
received with this qualification, viz , that extrinsic evidence is 
unquestionably admissible for the purpose of showing that the 
uncertainty which appears on the face of the instrument does 

( 0 ) Saundemn v Piper, 5 Bing N C 426 

(p) Ibid at pp 431, 434, statutory effect is given to this rule by the Bills of 
Exchange Act, 1882 (45 A 46 Yict c 61), s 9 (2) 

iq) See Duckmanton v Duckmanton, 5 H A K 219 ^ 

(r) Hobson v Blackburn, 1 My A E B 671, at p 576 
is) Bac Max , reg 23 See also, Richardson v Watson, 4 B A Ad 787 Vin 
Abr “ Grants,*' (H 5) 

(t) Jacques v Chambers, 2 Oolly 435 

(a) Bac Max , reg 23, see per Tindal, C J , m Doe d Winter v, Perratt, 
7 S^tt, N B 1, at p 86, Wigram, Extrin Evid , 3rd ed 83, 101 
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not, in point of fact, exist, and that the intent of the party, 
though uncertainly and ambiguously expressed, may yet be 
ascertained, by proof of facts, to such a degree of certainty as 
to allow of the intent being earned into effect (i?) In cases 
falling within the scope of this remark, the evidence is recei\ed, 
not for the purpose of proving the testator^s intention, but of 
explaining the words which he has used Suppose, for instance, 
a legacy, to one of the children of A by her late husband B 
suppose, further, that A had only one son by B , and that this 
fact was known to the testator, the necessary consequence, in 
such a case, of bringing the words of the will into contact with 
the circumstances to which they refer must be to determine the 
identity of the person intended, it being the form of expression 
only, and not the intention, which is ambiguous, and evidence 
of facts requisite to reduce the testator’s meaning to certainty 
would not, it seems, in the instance above put, be excluded, 
though it would be quite another question if A had moie sons 
than one, or if her husband were living (y) 

With respect to ambiquitas latens, the rule is that, inasmuch 
as the ambiguity is raised b\ extrinsic evidence, so it may be 
removed in the same manner (z) Therefore, if a person grant 
his manor of S to A and his heirs, and the truth is, he hath 
the manors both of North S and South S , this ambiguity 
shall be helped by averment as to the grantor’s intention (a) 
So, if one devise to his son John, when he has two sons ot 
that name (6), or to the eldest son of J S , and two persons, 
as in the case of a second mariiage, meet that designation (c), 
evidence is admissible to explain which of the two was intended 
Wherevei, in shoit, the words of the will in themselves aie plain 

(a) 2 Phill Evid , 10th ed 389 

ly) Wigram, Extrin Evid , 4th ed 80 

{z) 2 Phill Evid , 10th ed 392, Wigram, Extrm Evid , 4th ed 109, per 
V^illiams, J , in Way v Hearn, 13 G BN S 292, at p 305 ‘A latent 
wnbiguity is raised by evidence”, per Coleridge, J , m Stmpson v Margtteon, 
LI Q B 23, at p 25 Where parol evidence has been improperly received to 
explain a supposed latent ambiguity, the Court m banco could decide upon the 
^instruction of the instrument without regard to the finding of the jury upon such 
svidence {Bruff v Conybeare, 13 C B N S 263) 

(a) Bac Max , reg 23, Partridge v Strange, Plowd 85, Miller v Travers, 

] Bing 244, at p 248 

(b) Counden v Clarke, Hob 29, at p 32, see Fleming v Fleming, 1 H & C 
142, Jones v Newman, 1 Black, W, 60, Cheyney's Case, 5 Rep 68, per 
Cmdal, C J , in Doe d Winter v Perratt, 7 Scott, N R 1, at p 36 

(e) Per Erskine, J , in Saunderson v Piper, 5 Bmg N G 425, at p 433 , see 
Doe d Gord v Needs, 2 M & W 129, Richardson v Watson, 4 B & Ad 787, 
it p 792 And see the cases cited 2 Phil] Evid , 10th ed 303 et seq 
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and unambiguous, but they become ambiguous by tbe circum- 
stance that there are two peisons, to each of \\hom the descrip- 
tion applies, then parol evidence may be admitted to remove 
the ambiguity so created (d) 

A like rule applies also where the subject-matter of a devise 
or bequest is called by divers names, '' as if I give lands to 
Christchurch in Oxford, and the name of the corporation is 
Ecclesia Chruti in Uniiersitate, Oxford, this shall be holpen 
by averment, because there appears no ambiguity in the 
words ” (e) 

In all cases, indeed, in whuh a difficulty arises in applying 
the words of a will to the thing which is the subject-mattei of 
the devise, or to the person of the devisee, the difficulty or 
ambiguity which is introduced by the admission of extnnsic 
evidence may be rebutted and removed by the production of 
furthei evidence upon the same subject, calculated to explain 
what was the estate or subject matter leally intended to be 
devised, or who was the peison really intended to take undei 
the will, and this appeals to be the extent of the maxim as to 
amhigmtas latem (/) The chaiacteiistic of these cases is, that 
the woids of the will do describe the object or subject intended, 
and the evidence of the declarations of the testator has not the 
effect of varying the instrument in any way whatever, it only 
enables the Court to reject one of the subjects or objects to 
which the description in the will applies, and to determine 
which of the two the devisor understood to be signified by the 
description which he used in the will (^) 

A de\ise was made of land to M B , for life, remainder 
to “her three daughters, Mary, Elizabeth, and Ann,’* in fee, 
as tenants in common At the date of the will, M B had 
two legitimate daughters, Mary and Ann, living, and one 
illegitimate, Elizabeth Extrinsic evidence was held admissible 
to rebut the claim of the last-mentioned, by showing that M B 
formerly had a legitimate daughter named Elizabeth, who died 

(d) Per Alderson, B , in Clayton v Nugent, 13 M & W 200, at p 206, see 
Smith V Jeffryes, 15 Id 661 , Doreet \ Hawarden, 3 Curt 80 

(e) Bac Max , reg 23 

(/) Miller V Travere, 8 Bing 244, at pp 247, 246, per Abbott, C J , in Doe d 
Wesikike v WeeUake, 4 B A Aid 57 (distinguished in Fleming v Fleming, 1 
HAG 242, at p 247) See also Re Stephenson, [1897] 1 Ch 75 

(g) Doe d Gord v Needs, 2 M AW 129, at p 140, W^alpole v 
Cholmondeley, 7 T B 186 
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before the date of the will, and that the testator did not know 
of her death, or of the birth of the illegitimate daughter (h) 
Similarly, wheie a testator appointed his ‘^nephew Joseph 
Grant” to be the executor of his will, evidence ^as admitted 
to sho^ that the testator meant by that description, not his 
own brother’s son who bore that name, but his \^ife’s brother's 
son, ^ho also bore that name and whom the testator had 
constantly spoken of as his nephe^v (i) 

“ The rule as to the reception of parol evidence to explain 
a vill,” remaiked Eomilly, M E , in Stnnyer v Gardiner (k), 
“ is peifecth clear In eveiy case of ambiguity, whether latent 
or patent, parol evidence is admissible to show the state of the 
testator’s family or propeih , but the cases in which parol 
evidenfe is admissible to show the person intended to be 
designated by the testator are those cases of latent ambiguity, 
mentioned by Sir J Wigram, where there are two or more 
persons who answer the descriptions in the will, each of whom 
standing alone, would be entitled to take ” 

It is tiue, moreover, that parol evidence must be admissible 
to some extent to deteimiiie the application of every written 
instrument It must, for instance, be receded to show what 
it IS that corresponds with the description (Z), and the admissi- 
bility of such evidence for this purpose being conceded, it is 
only going one step fuither to give parol evidence, as in the 
above instances, of other extrinsic facts, which determine the 
application of the instrument to one subject, lather than to 
others, to which, on the face of it, it might appear equally 
applicable (m) 

“Speaking philosophically,” said Eolfe, B, “you must 
always look beyond the instrument itself to some extent, in 
order to ascertain who is meant, for instance, you must look 
to names and places” (n-), and “in every specific devise or 
bequest it is clearly competent and necessary to inquire as to 
the thing specifically devised or bequeathed ” (o) Thus, “ parol 
evidence is always necessary to show that the party sued is the 

(h) Doe d Thomas v Benyon, 12 A A E 481, see Doe d Allen v Allen, 
Id 451 

(t) Grant v Grant, L R 2 P AD 8 and 5 C P 727 (as to which case 
see per Cotton, L J , in Re Parker, 17 Gh D 262, at p 266) 

(k) 28 L J Ch 758 See aLo, Re Taylor, 34 Ch D 266, at p 268 

(Z) Macdonald v Longhottom, IE A E 977 

(m) 2 Phill Ev , 10th ed 333 

(ti) In Clayton v Nugent, 13 M A W 200, at p 207 

(o) Per Ld Cottenham in Shuttleworth v Greaves, 4 A Cr 36, at p 36 
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person making the contract, and bound by it ’’ (p) So, if the 
word Blackacre be used in a will, there must be evidence to 
show that the field in question is Blackane {q) Where there 
IS a devise of an estate purchased of A , or of a farm in the 
occupation of B , it must be shown by extrinsic evidence what 
estate was purchased of A , or what farm was occupied by B , 
before it can be known what is devised (r) So, whether parcel 
or not of the thing demised is always matter of evidence {s) 
In these and similar cases, the instrument appears on the face 
of it to be perfectly intelligible, and fiee from ambiguity, yet 
extrinsic evidence must, nevertheless, be recei’ved, for the purpose 
of showing to what the instrument refers (f) 

The rule as to amhiguitas latens, above biiefl> stated, may 
likewise be applied to mercantile instiuments with a view to 
ascertain the intention, though not to vary the contract of the 
parties {u) Therefore, where the plaintiffs, the patentees of 
an invention for the manufacture of rifles, had granted a licence 
to the defendants to use the patent, the lattei covenanting to 
pay a rojaltv for every rifle manufactuied “under the powers 
hereby granted,’* it being thought at that time (but erroneously) 
that all persons manufacturing for the government were entitled 
to the free use of a patent, the Court admitted extrinsic evidence 
to show that the licence was not intended to appl\ to rifles 
manufactured by the defendants for the government, on the 
ground that the words “ under the powers hereby granted ” 
contained a latent ambiguity, and might be explained by 
extraneous evidence {x) And although, generally speaking, 
the construction of a written contract is for the Court, when 
it IS shown by extrinsic evidence that the terms of the contract 

(p) Trueman v Loder^ 11 A A E 689, at p 694 See Stehhtng v Spicer, 
8 C B 827 

(q) Doe d Preedy v Holtom, 4 A & E 76, at p 82 (recognised in Doe d 
Webster v Webster, 12 A & E 442, at p 460, cited, per Williams, J , m 
Doe d Willetts v Willetts, 7 C B 709, at p 716) , see per Bovill, C J , in 
Horsey v Graham, L E 6 C P 9, at p 14 

(r) Per Grant, M B , m Sandford v Ratkes, 1 Mer 646, at p 668 

(s) Per Buller, J , m Doe d Freeland v Burt, 1 T E 701, at p 704 , 

Paddock v Fradley, 1 Cr & J 90, Doe d Beach v Jersey, 3 B & C 870, 

Lyle V Richards, L E 1 H L 222 

(t) Per Patteson, J , and Coleridge, J , in Doe d Preedy v Holtom, 4 A A 

E 76, at pp 81, 82 See Doe d Webster v Webster, 12 A A E 442 

Evidence of coexisting circumstances was admitted to explain the condition of 
1 bond in Montefore v Lloyd, 15 C B N S 203 Evidence was admitted 
to identify pauper with person described in indenture of apprenticeship in R 
V Wooldale, 6 Q B 649 

(tt) Smith V Jeffryes, 15 M A W 661 

(s;) Rodstt V Lond SmaU Arms Co , 46 L J Q B 213 
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are ambiguous, evidence is admissible to explain the ambiguity, 
and to show 'what the parties really meant “Where there is 
an election between two meanings, it is, properly, a question 
for the jury’’ {y) And in a case ( 2 ), where the defendants 
under an agreement signed by them as thiee of the directors 
of a company had agreed to repay to the plaintiff £500 advanced 
by him to the company, the learned judges, referring to 
Macdonald v Longhottom (a), and Acebal v Levy (6), admitted 
parol evidence to show that the defendants were liable as 
principals on the agreement, and ultimately gave judgment 
accordingly 

Where, as we shall hereafter see, a contract is enteied into 
with reference to a known and recognised use of particular terms 
employed by the contracting paities, 01 with reference to a 
known and established usage, evidence may be given to show 
the meaning of those terms, or the nature of that usage, amongst 
persons conversant with the particular branch of commerce or 
business to which they relate But cases of this latter class 
more properly fall within a branch of the law of evidence which 
we shall separately consider, viz , the applicability of usage and 
custom to the explanation of written instruments (c) 


Quoties in Verbis null\ est Ambiguitas, ibi nulia Expositio 
CONTRA Verba fienda est {Wing Max y 24 ) — In the 
absence of ambiguity^ no exyositwn shall be made which 
IS opposed to the express words of the instrument 
It seems desirable, before proceeding to consider some 
additional maxims relative to the subject of ambiguity in 
written instruments, to observe that, according to the above 
maxim, it is not allowable to interpret what has no need of 
interpretation, and that the law will not make an exposition 
against the express words and intent of the parties [d) Hence, 

(y) Per Maule, J , in Sm%tln> v Thompson, 8 C B 44, at p 69 (see, how 
ever, per Ld Caims m Bowes v Shand, 2 App Cas 466, at p 462), Bank of 
N Z Y Smpson, [1900] A C 182, at p 189, per Ld Davey As to ambiguous 
contracts, see also, Boden v French, 10 G B 886, at p 889 
{z) McCollm V Gilpin, 6 Q B D 616 

(а) 1 E & E 977 

(б) 10 Bing 376 

(c) See the maxim, opttmus interpres rerum usus. Chap X 
id) Co Litt 147 a, per Kelynge, C J , in Lanyon v Came, 2 Saunds 161, 
at p 167 See Jesse v Roy, 1 Cr , M A B 816 
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]f I grant to you that jou and your heirs, or the heirs of your 
hod}, shall distrain for a rent of forty shillings Tvithin my manor 
of S , this, b\ construction of la\^, ut res magis valeat, amounts 
to a grant of rent out of my manor of S , in fee-simple, or fee- 
tail, for the grant would be of little effect if the grantee had 
but a baie distress and no rent But if a rent of forty shillings 
be granted out of the manor of D , with a right to distiain if 
such rent be in arrear in the manor of S , this does not amount 
to a grant of rent out of the manor of S , for the rent is granted 
to be issuing out of the manor of D , and the parties have 
expressly limited out of what land the rent shall issue, and upon 
what land the distress shall be taken (e) 

It may, howe\er, be laid down as a geneial lule, applicable 
as well to cases in which a written instrument is requiied b^ 
law, as to cases in which it is not, that where suck instiuinent 
appears on the face of it to be complete, parol evidence is 
inadmissible to ^a^} oi contradict the agreement c 9 , to show 
that the w^d ‘ and ” was inserted b} mistake (/), in siuh cases 
the Court will look to the wiitten contract, in oidei to ascertain 
the meaning of the parties, and will not admit parol evidence, 
to show that the agreement was in reality diffeient from that 
which it purports to be (g) And, therefore, wheie a chartei- 
party provided that the -vessel was to proceed to a named port 
or 80 near thereto as she could safel} get always afloat, evidence 
of a custom of the port for vessels to be lightened in the roads 
before proceeding into the harbour was held inadmissible in an 
action by the charterer against the shipowner tor not lightening 
the vessel, but proceeding instead to the nearest safe poit to 
that named in the charter-part}, on the ground that such a 
custom would -vary the express teims of the charter (/^) 

Although, moreover, it has been said that a somewhat 
strained interpretation of an instrument may be admissible 
where an absurdity would otherwise ensue, yet, if the intention 
of the parties is not clear and plain, but in egmhhno, the words 
shall receive their moie natural and proper constiuction (i) 

(e) Co Litt 147 a 

(/) Httehtn v Groom, 6 C B 616 

ig) Per Bayley and Holroyd, JJ , in Wtlliame v Jones, SB AC 108, 
Spartalt v Beneehe, 10 G B 212 

(7i) The Alhambra, 6 F D 68, see The Nifa, [1892] F 411 
(0 Earl 0 / Bath's Case, Garter, 96, at pp 108, 109 (adopted 1 Fonbl Eq , 
6th ed 446, n) 
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‘'The general rule/’ said Tindal, C J (^), “I take to be, Itemarksm 
that where the words of any written instrument are free from 
ambiguity in themselves, and where external circumstances do 
not create any doubt or difficulty as to the proper application 
of those words to claimants under the instiiiment, or the 
subject-matter to which the instrument relates, such instrument 
18 always to be construed according to the strict plain common 
meaning of the words themsehes, and that, in such case, 
evidence dehors the instrument, for the purpose of explaining 
it according to the surmised or alleged intention of the parties 
to the instrument, is utterly inadmissible”, therefore \^ords 
deleted from a document and initialled cannot be looked at for 
the purpose of arriving at the intention of the parties (1) ‘ The 

true interpietatioii, hoTvever, of every instrument being mani- 
festly that vhich will make the instrument speak the intention 
of the party at the time it was made, it has ali^vays been con- 
sideied as an exception from — or, perhaps, to speak more 
precisely , not so much an exception from, as a corollary to — ^the 
general rule abo^e stated, that, where any doubt arises upon 
the true sense and meaning of the words themsehes, or any 
difficulty as to their application under the surrounding circum- 
stances, the sense and meaning of the language may be 
investigated and ascei tamed by evidence dehors the instru- 
ment itself, for both reason and common sense agree that by no 
other means can the language of the instrument be made to 
speak the real mind of the party” (m), and although parol 
evidence cannot be used to add to or detract from the description 
in a deed, or to altei it in any respect, such evidence is always 
admissible to show the condition of every part of the property 
and all other circumstances necessary to place the Court, when 
it construes an instrument, in the position of the parties to it, 
so as to enable the Court to judge of the meaning of the 

(fc) In Shore v WtUon, 6 Scott, N B 968, at p 1037 For an instance of 
the application of this rule to a will, see Doe d Chichester v Oxenden, 3 Taunt 
147 , Doe d Oxenden v Chichesterf 4 Dow, 66 (as to which see Wigram, Bxtnn 
£vid , 4th ed 89) 

(l) Inglts V Buttery, 3 App Gas 662, see Campbell v Campbell^ 5 Id 787, 
at p 814 

(m) Per Tindal, C J , in Shore v Wilson, 6 Scott, N R 958, at pp 1037^ 

1038, see Montefiore v Lloyd, 16 C B N S 203, Leathley v Spyer, L B 
6 C F 696, and see also Re Oramger, [1900] 2 Ch 766, Re Eve, [1909] 1 Gh 
1%, In re Jameson, [1908] 2 Ch 111 (cases on admissibility of evidence for 
purpose of construing wills) 
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Gases in 
illustration 


mstrumeiit (n) ‘‘You maj/* observed Coleridge, J (o), with 
reference to a guarantee under the old law ( 2 ?), “explain the 
meaning of the words used by any legal means Of such legal 
means, one is to look at the situation of the parties Till you 
have done that, it is a fallacy to saj that the language is 
ambiguous that which ends in certainty is not ambiguous 

The following cases may be mentioned as falling within the 
scope of the preceding remarks 1st, where the instrument is 
in a foreign language, in which rase the jury must ascertain 
the meaning of the terms upon the e\idence of persons skilled 
in the particular language (g^), 2ndly, ancient words may be 
explained hy contemporaneous usage, 3rdly, if the instrument 
be a mercantile contract, the meaning of the terms must be 
ascertained b\ the jury according to the acceptation amongst 
merchants, 4thly, if the terms are technical terms of art, their 
meaning must, in like manner, be ascertained by the e\idence 
of persons skilled in the art to which they refer In such cases, 
the Court may at once determine, upon the inspection of the 
instrument, that it belongs to the province of the jury to 
ascertain the meaning of the words, and, therefore, that, 
in the inquiry, extrinsic e-vidence to some extent must be 
admissible (r) 

It may be scarcely necessary to obser\e that the maxim 
under consideration applies equally to the interpretation of an 
A.ct of Parliament, the general rule being that a verbis hgi^ 
non est recedendum (s) A court of law will not make any 
interpretation contrary to the express letter of a statute, for 
nothing can so well explain the meaning of the makers of the 
Act as their own direct words, since indea^ animi sermo, and 
Tnaledicta eaposiho gum corrumpt textvm {t), it would be 
dangerous to give scope for making a construction in any case 

(n) Bmd v Fortune, 4 Macq 127, at p 149, Magee \ Lovell, L B 9 
C P 107, at p 112 

( 0 ) In Batnhrtdge v Wade, 16 Q B 89, at p 100, see Morrell v Cowan, 
7 Ch D 151 

ip) See now the Mercantile Law Amendment Act, 1856 (19 & 20 Vict c 97) 
e 3 

(q) As to this proposition, see 2 Fhill Ev , 10th ed 366 

(r) Per Erskme, J , in Shore v Wtlson, 6 Scott, N E 968, at p 988 , per 
Parke, B , m Chft v Schwabe, 3 C B 437, at pp 469, 470 As to the con 
struction of a settlement in equity, see, per Ld Campbell in Evans v Scott, 1 
E L Gas 43, at p 66 

(«) Erdrtck s Case, 6 Bep 118 a , cited. Wing Max p 25 

(t) Bozoun's Case, 4 Bep 34 b, at 35 a , Baldwin's Case, 2 Bep 24 b , Wing 
Max, p 26, compare vipenna est exposiUo quos corrodtt viscera textus," in 
Pmolter's Case, 11 Bep 29 a, at 34 a 
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against the express words, where the meaning of the makers ib 
not opposed to them, and when no inconvenience will follow 
from a literal interpretation (w) “Nothing,” observed Lord 
Denman, “ is more unfortunate than a disturbance of the plain 
language of the legislature, b\ the attempt to use equi\alent 
terms ” (^r) 


Clrtum rsT QUOD (iRTLM RFDDi POTEST {Noy^ Mox , ^th ed 
265 ) — Thai ts sufficiently certain which can he made 
ceitain 

This maxim, which sets forth a iiile of logic as well as of General 
law, IS peculiarly applicable in tonstruing a written instiument of rule*'°*' 
Foi instance, although every estate for 'years must have a 
certain beginning and a ceitain end, ‘ albeit there appear no 
certaint> of ^eals in the lease, jet, if bj reference to a certainty 
it may be made certain, it sufhceth (v) Theiefore, if a man Lease 
make a lease for so many years as J shall name, this is a good 
lease foi yeais, for though it is at piesent uncertain, yet when 
J hath named the jears, it is leduced to a certainty So, if 
a parson make a lease for twenty years, if he shall so long live 
and continue parson, it is good, for there is a certain period 
fixed, bejond which it cannot last, though it may determine 
sooner on the lessor’s death or his ceasing to be parson (js) 

“It IS true,’’ said Lord Kenyon, “that there must be a 
certaintj in the lease as to the commencement and duration 
of the term, but that certainty need not be ascertained at the 
time, for if, in the fluxion of time, a day will arrive which 
will make it certain, that is sufiicient As, if a lease be granted 
for twenty-one years, after three lives in being though it is 
uncertain at first when that term will commence, because those 
lives are in being, yet when they die it is reduced to a certainty, 
and id cerium est quod cerium reddi potest ” (o) But where 
an executory agreement for a lease did not mention the date 
from which the lease was to commence, it was held that it was 
not to be inferred that it was to commence from the date of 

(tt) Erdnoh's Case, 5 Bep 118 a 

/a;) Everard v Poppleton, 6 Q B 181, at p 184 , per Goltmazi, J , in 
Gadsby v Barrow, 8 Scott, N E 799, at p 804 
iy) Co Litt 46 b 

(i?) 2 Bla Com 143, BtsJiop of Bath s Case, 6 Bep 34 b, at 35 b , Co Litt 85 b 
(a) Goodnght v Rtchardson, 3 T B 462 
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Habendum 


Uncertainty 


Agieement 


Additional 

instances 


the agreement, in the absence of language pointing to that 
conclusion (6) 

Again, it lb a rule of law that “ no distiess can be taken 
for any services that are not put into certainty noi can be 
reduced to any certainty, for td cerium est quod certum reddt 
potent** (c), and, accordingly, where land is demised at a rent 
which IS capable of being reduced to a ceitaintj, the lessor will 
be entitled to distiam foi the same (d) 

The office of the lahendum m a deed is to limit, explain, 
or qualify the words in the premises, but if the wouU of the 
habendum are manifestly contradictory and repugnant to those 
in the premises, they must be disregarded (e) A deed shall be 
void if it be totally unceitam , but if the King s grant refers 
to another thing which is certain, it is sufficient, as^ if he giant 
to a city all liberties which London has, without saving what 
liberties London has (/) 

An agreement in writing for the sale of a house did not 
describe the particular house, but it stated that the deeds were 
in the possession of A The Court held the agieement suffi- 
ciently certain, since it appealed upon the face of the agreement 
that the house referred to was the house of winch the deeds 
were in the possession of A , and, consequenth, the house might 
easily be ascertained, and td certum e^t quod (ertum reddi 
potest (g) 

Again, the word “certain ' must, in a \ariet\ of cases, 
where a contract is entered into for the sale of goods, refer to 
an indefinite quantity at the time of the contract made, and 
must mean a quantity which is to be ascertained according to 
the above maxim (h) 

And where the law requires a particular thing to be done, 
but does not limit any period within which it must be done, the 
act required must be done within a reasonable time, and a 
reasonable time is capable of being ascertained by evidence. 


(b) Marshall v Berndge, 19 Gh D 233, see also Edwards v Jones, 124 
L T 740 

(c) Co Litt 96 a, 142 a, Parke v Hams, 1 Salk 262 

(d) Daniel v Gracte, 6 Q B 146, Pollttt v Forrest, 11 Q B 949 As to a 

feoffment of lands, see Co Litt 6 a, and Maugham v Sharpe, 17 C B N S 
443 

(e) Doe d Ttmmts v Steele, 4 Q B 663 ^ 

if) Com Dig , “ Grant ’ (E 14) (G 5) , Finch, L , 49 

ig) Owen v l^omas, 3 My & K 363, see Plant v Bourne, [1897] 2 Ch 

281, at p 288, Auerbach v Nelson, [1919] 2 Gh 388 

(A) Per Ld Ellenborough m WUdman v Glostop, IB & Aid 9, at p 12 
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by the plaiiitift biii mu^>t l)e pleaded b> the oppoisite partv {g) 
‘ The difterence ih, that where an exception is incorporated ii 
the bod\ of the clause, he T^ho pleads the clause ought also tc 
plead the exception, but wheie theie is *1 clause lor the benefii 
of the pleadei, and aftei^^ards follows a pioviso A\hich is agdinsi 
him, he shall plead the clause, and leaie it to the achorsaij 
to show the proMso (//) 

Hence, if an Act ol Parliament or a pm ate instiumeni 
contain, hist, a geneial clause, and afteiwards a sepaiate anc 
distinct clause, \>hi(h has the ehect ol taking out of the genera^ 
clause something \\hich would otheiwise k included in it, f 
part\ rel)ing upon the geneial clause ina\ in pleading, set oul 
that clause alone, without noticing the separate and distincl 
clause which ojieiates as an exception But if the exception 
itself be inrorpoiaied in the geneial clause, then the ])art\ 
lehing upon the general clause iiiiist m pleading, state il willi 
the exception, and il he slate it cs containing an absolute 
unconditional stipulation, witliout notic ing the excejiticm, it will 
be a 'saiiance (/) 

In accordance with the his( ol these iiihs wheie one section 
ot a jienal siaiute cieites an offence, and a subsequeni section 
specihes ceitain exceptions tlieieto, the exceptions need not lie 
ncgitued b\ the })aih prosec uting {1) So, where the exc eption 
IS cieated In a distinct subsequent Act of Paihament, is well 
aj» wheie it occuis m a subsequent section of the same Act, the 
abo^e remark applies (/), and this lule has likewise been heP^ 
applicable wheie an exception was introduced b\ wa\ of pio\uo 
in a subsequent pait of a section of a shitiite which imposed a 
penilt>, and on a loimer part of which section the plaintiff suing 
for the ])enalt\ lelied (m) ‘ Theie n,’ lemaiked Aldeison, B , 

{g)Si)ieres'v Parker 1 T R 141 R \ Jukes R^l R 642 per 1 d Mmsfield 
ID R V Jams cited R \ Stone, 1 East it p MO ii Steieus \ Stevens 
6 Exch 306 

(h) Per Treb\, CJ, in Jones \ Axen, 1 Ri>di Ld llfl (cited in Gill \ 
Semens 7 T R 27, at 31), see Russell ^ Ledsam 11 M AW 574 Crou 
V Falk, 8 Q B 4(i7 

it) VavawuT \ Ormrod fi B & C 430 (cited Arg Tucker v Webster, 1C 
MAW 371, at p 373), see per Ld Abinger in Gr Juni^tion Ry Co \ l^hite 
8 Id 214, at p 221 ThthauH \ Crtbson 12 Id 88, at p 04 (cited per Ld 
Denman m Palk v Force, 12 Q B 666 at p 672) Bee ilso Roe d illjmt \ Bacon 
4 M AS 366, at p 368, Paddock \ Forrester, ) Scott, N R 715 1 
W^ms Saunds 262 b (1), R \ Juke^ 8 T R 542 

(A) Van Boren s Case 0 Q B 6(i<) Sec Hufehinson v Manche ter etc 

Ry To , 15 M AW 314 at p 318 

(/} See per Ld Abinger in Tiubault v Gibson, 12 M & W 88, at p 94 

(ntj Simpson \ Ready, 12 M AW 73b (as to which case, ^ee per Alder 
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ule admits 
relaxation 


“a manifest distinction betTveeii a pioMSO and an exception 
Therefoie, if an excejition occurs in the description of the offence 
in the statute, the burden of proof rests with the comjilainant 
to show that the accused does not come T\ithin it (n), but, if 
the exception comes by way of proviso, and does not alter the 
offence, but merely states what peisons are to take advantage 
of it, then the defence must be specially pleaded, or ma^ 
be gnen m e\idence under the general issue, according to 
circumstances ’ (o) 

The lattei of the two lules abo\e mentioned ma\ be thus 
illustrated An exception was iiitioduced into the leservation 
of rent in a demise, not m express teinis, but only b) reference 
to subsequent matter in the instiunient, mz , by the words, 
‘ except as lieieinaftei mentioned ”, the pliintifi m his declara- 
tion stated the leseivatioii without the exception, this was hold, 
accoidiiig to the al) 0 \e iiile, to lye a 'caiiance (p) 


Ad PROXIMIM AvJfCHUXS i34T En 4TIO, NISI IMPLDIATUR 

S^N1F^TI\ Mar , ed p 4 ) — Relahie uordi 

lefer to the mrt antecedent, nnlesh hy such ( onstruchon 
iht me-amny of the sentence uould be impaired 


Relatne woids must oidinaiih be lefeiied to the last 
antecedent, wheie the intent upon the whole deed or mstiument 
does not appeal to the coiitiar> (g), and where the mattei itself 
does not hindei it (?) the ‘‘last antecedent^’ being the last 


«on, B m Mayor of Salford \ Ackers, 16 Id 85, at p 92), per Paike, B in 
ThtbauH \ Gtbson, 12 Id 88 at p 96 

(n) Davi^ \ Scrace L B 4 C P 172, Taylor ^ Humphries 17 C B 
N S 639 

(o) Per Aldeisoii, B in Simpson \ Ready, 12 M A W 73f) it p 740 
Simpson \ Ready, 11 Id 344, see per Ld Mansfield m Spteres v Parker, 1 
r E 141, at 144, and m E > Jarvis, 1 East, 643 (e), Bousfield v U tlson, 16 
M & W 186, Tennant v Cumberland, IE & E i)l 

(p) Vat asour ^ Onnrod, 6 B AC 430 

(?) Com Dig Parols (A 14, 15), Jenk Cent 180 Dyer, 46 b Wing 
Max , p 19 See Bryant \ Wardell, 2 Exch 479 Pratt v Ashley, 1 Exch 

267, Elect Tel Co \ Brett 10 C B 638, E ^ Brown, 17 Q B 813, with 

which compav Re Jones, 7 Excdi 686 E Cos Ry Co v Marriage 9 H L 

Gas 12 (cited by Chaiinell, B , m Tetley v Wattless, L B 2 E\ 21, at p 29, 

and in Latham v Lafone, Id 115, at p 123), Bristol d E Ry Go y Carton, 
8 H L Gas 477 

(f) Pimh, Law, 8 
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word which can be made an antecedent <?o as to have a 
meaning (i-) 

But, although this general pioposition is tiue in strict 
grammatical construction, yet there are numeioiis examples in 
the best wi iters to &ho\v that the context often requires a 
deviation fiom the lule, and that the relatne may refer to nouns 
which go before the last antecedent, and either take from it oi 
give to it some qualification (t) 

For instance, an ordei of magistiaies uas diiected to the 
parish of W , in the county of K , and also to the paiisli of 
M , in the county of L , and the woids ‘county of R ’’ were 
then T^iitteii in the margin, and the niagistiates were, m a 
subse([ueut pait of the oidei, dcsciibed is ]ustices of the peace 
foi the count} aforesaid it uas held that it theieby sufhcientl} 
appealed that they ueie ]ustices foi the count} of R (?/) 

The aboie iiile of grammar is, of couise, applicable to wills Willb 
as well as to other wiitten instriimentb foi instance — A testatoi 
de-vised all his pwpciti/ ‘situate in P , and also his farm called 
S , to his adopted c hild M He then left to Ins nephew , W 
all his other lands, and the will contained tins subsequent 
clause ‘ And should M Inne lawful issue, th( ^aid property 
to be equall} dnided between her lawful issue ^ It was held 
that these words, “the said piopeity ” did not comprise the' 
lands demised to the nephew, although it was aigued that they 
must, Iff 01 ding to the tiiie giammatical constiuction of the 
will, eitliei comprise all the piopeit} befoie spoken of, oi musf 
refei to the next antecedent (?) 


(«) Per Tmdal, C J , in R \ H right, 1 A A E 445 See Esdatle v 
Maclean, 15 M AW 277, Wdltam y Newton, 14 M AW 747, Peake v 
Screech, 7 Q B 603, R v St Margarets, Westminster, Id 669, Ledeam v 
Russell (in error), 16 M A W 633, and 1 H L Cas 687 

(0 See Staniland v Hopkins, 3 M A W 178, at p 192, where a difldculty arose 
upon the construction of a statute See, also, A G v Shxlltbeer, 3 Exch 7] 
Beer v Santer, 10 C B N S 436, Beekh y Page, 7 Id 861, Kintore \ 
Inverury, 4 Macq 620 

(tt) R y St Mary $, Leicester IB A Aid 327 , R v Casterton, 6 Q B 

507, Baring y Christie, 6 East, 398, R v Chilversooton, 8 T R 178 

(i) Peppercorn v Peacock, 3 Scott, N R 661 See Hall \ Warren, 9 H L 

Gas 420 , Doc d Gore v Langton 2 B A Ad 680, at p 691 , Cheyney e Case 

5 Rep 68 a, and cases collected in R v Richards, 1 Moo & R 177, Owen 
V Smith, 2 Black H> 694, Galley v Barrington, 2 Bing 387, 27 R R 663, 
Doe d Beech v Nall, 6 Exch 102 Peacock \ Stockford^ 3 De G M AG 
78, at p 79 
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CONIFMPOBAMA EXPOSIIIO I- SI OPflM^ FT FORTISSIMA IN LeGE 
(2 hut U ) — llu best and niiest mode of constnnng an 
nutiument is to lead if tit the vewsc uliuh noitid have 
been applied vhen it was diawn up {y) 

Then* is no bettei \\d\ of inteipretmjr ancient 'words, or of 
constiuing* am lent giants, deeds, and ( haiteis, than b'v usage (z ) , 
and the unifoim couise of modem aiitlioiities fulh establishes 
the rule that, howe\ei geneial the 'woids of an ancient grant 
may be, it is to be construed bj eMdeiue of the manner in 'which 
the thing gi anted has al^a^s been possessed apd used, foi so the 
jiarties thcieto must be supposed to ha\e intended (a) Thus, if 
it be doubtful on the face of an instiument Aihethei a piesent 
demise oi futuie letting uas meant, the intention of the parties 
may be elucidated b\ the conduct tlieA liaAe pursued (b) and 
wheie the 'words of an instiument aie ambiguous, the CViiiit mav 
call in aid acts done undei it as i clue to the intention (c) 

Upon the same ])iiiifiple, also, depends the gieat authoiit> 
AAliich, 111 (onstiuing an old statute, is atliibuted to the con- 
struction ])ut ii])on it bA ]udges aaIio Ined at oi soon after the 
time AAhen the statute Aias made, as being l>est able to deteimine 
the intention of the legislatuie fiom then knoAAing the ciicum 
stances to A^hlcll the statute related (d) and AAheie the "words 
of an Act are obscuie, and "where the sense of the legislature 
cannot, AAitli (Citaiiit\, be collected bA interpreting the language 
according to gi immatical correctness, considerable stiess is laid 
ypon the light in aaIucIi it was lecened and held bA the con- 

1 (y) Tin Courtf. liowtAei, line frtqutnth ripudiakd the idti of beingf 

influenced m their inteipretation of «i stitute In knowledge of whit oeeurred in 
Pdriiinie^nt during the pissing of the bill see for instmcc, per Polkck CB 
in Barhat a Aliev 7 E\ch 609, at 617 per Aide i son B , in Cwoiham a 
Exeter, 5 E\ch 630 at p 667 

iz) Per Ld Haidwicke in 4 G a Parker, 3 Atk 676, and 2 Inst 282 
(cited in fi V Bellrmger 4 T K 810, at p 819) per Parkt, B m Chft v 
Schtuabe, 3 C B 437 at p 469, and Jetcison a Dyson 9 M & W 566, jB a 
MaMer, 6 A A E 153, a Davie Id 374 Ser^house v Earle, Amb 285, 
at 288, Co latt 8 b, Lockwood v Wood 6 Q B 31, par Ld Eldon m 4 G 

V Forster, 10 \es 3^, at p 338 R \ Dulwich College, 17 Q B 600 

Ifl) Weld A Hornby, 7 East 196 at p 199 R \ Osbourne 4 Eist 327 

(b) Chapman a Bluch , 4 Bing N C 187 it p 195 

(c) Per Tindal, C J , m Doe d Pearson \ Ries 8 Bing 176, it p 181 

(d) 2 Phill EAid 10th ed 420, Bank of England v Anderson 3 Bing N C 
689, &t p 666 See the resolutions in Heydon s Case 3 Bep 7 (as to which see 
per Pollock, C B , m A 6 a Stllem 2 H A C 131, at p 609) , Ld Cdmden s 
Judgment in Enttcl \ Carrington, 19 How St Trials, 1030 it pp 1043 et seq 
per Goleridgt, J , m N a Archb of ( anterbury 11 Q B 483 at pp 695, 
596 , per Crompton J , m Sharpley \ Mablethorpe 3 E A B 90b, at p 917 , 
per Bjles, J , in Shrewsbury a Scott, 6 C B N b 1, at p 213 
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ieiuporary ld^\^e^ls ()1 lepute Great legaid, said Sir E Coke, 
ought, in construing a statute, to be paid to the (onsliuctinn 
\shich the sages of the law, who lued about the time or soon 
after it was made, put upon it, betause thev weie liest able to 
judge of the intention of the makers at the time when the law 
was made ’ (c) And, “ it is bj no means an iiicomenieiit mode 
of construing statutes to presume that the legislatuie was aware 
of the state of the law at the time the^ were passed (/) Yet, 
an A(t whnh purports to amend the law is not condusne 
eMdence of what the earlier law was {g) and e\eii the use of 
the words ‘ it is declared does not necessanlj render an A<t 
]etiosj)ectn( in operation (//) 

Conformably to whit has been said, stress was laid b\ se\eial 
of the judges in the Fdmoy Pedatjt Case (/), R]>on the usage 
obsened in the < nation of Irish Peerages since the passing of 
the Act of Fnion And in SallelJ a Johnson (/), the Court 
of Excheqiiei, refeiiing to the statute 2 & I AVill 4 c 100 
obsened, ‘ We piojiose to (onstiue the Act accoiding to the 
legal lilies for the inter pi etation of st itutes, piincij)ill\ b\ the 
words of the statute itself which we aie to lead in then 
ordinary sense, and only modify or alter so fai as it may 1 m 
necessary to aioid some in in i test absurdity oi me ongiuity , but 
no fuithei (/) It is piopei also to consider the state of the 
law which it jiroposes or purports to alter, the mischiefs which 
existed and which it w is intended to remedy (nr), iiid the nature 
of the remedy pioyided, md to look at the st itutes in jijaii 
matena (n), as a means of explaining this statute These aic 
the proper modes of ascei taming the intention of the legislature 
Generally, howeyei, usage does not aid interpretation unless 
there be ambiguity (o) If there has been a long usage to 
apply trust funds to purposes warranted by one possible con- 
struction of a will, but not by another, the Courts lean to that 

(e) 2 Inst 11, 136, 181 set per Holt C J in Harcourt y J'oj Comb 2W 
'Newcastle Corp \ A G 12 Cl \ F 402 it p 419 Morgan y Crawshay 
L R 6 H L 304 at p 315 

if) Per Pollock, C B , in Jones v Bron n 2 E\th J29 
(g) Moiltbo y Court of Wards L R 4 P C 419, at p 437 
(fe) Harding v Queensland (ommrs , [1898] A C 769 
0) 6 H L Cas 716 at pp 747 7Hj 
{ k) 2 Excb 256, at p 271 

(l) Ante, pp 362, et seq 

(m) Cf per Ld Esher in Pouell \ hempton Co [1898] 2 Q B 242 it 
pp 255, 256 

(n) See Fx p Copeland 2 De (4 M A (i 914 

(o) A E Ry Co \ Hastings [1900] A f 260 


Limits of 
the maxim 
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C0NTEMF011A>L\ EXPOSITIO l-Sl OrflMt LI FOETISSIMA IN LeGE 
(2 In\t 11 )—7h( he^t and surest mode of construing an 
instilment is to ttad it in the sense uhiih uould ha%e 
been applied uhen it iva^ drawn up [y) 

Theie is no better \iav of inteipretins^ ancient ^ords, or of 
constiumg ancient giants, deeds, and ( baiters, than b'v usage (::) , 
and the uniform coiiise of modem aiithoiities fully establishes 
the rule that, however general the uoids of an ancient grant 
may be, it is to be construed b^ e\iden(e of the inannei in \\hich 
the thing giiinted has alTia\s been possessed a^id used, foi so the 
parties thereto must be supjiosed to ha\e intended (o) Tims, it 
it be doubtful on the face of an instiument uhethei a present 
demise oi futuie Icttmj^ was meant, the intention of the parties 
may be elucidated b\ the conduct the\ ha^e puisued (b) and 
^^here the uords of an instiument are ambiguous, the (’ouit ma\ 
call in aid acts done undei it as a clue to the intention (c) 

Upon the same ])imfiple, also, depends the great author it \ 
A\lii(h, in constiiuiig an old stitiite is attiibutecl to the con- 
struction put upon it b\ ]udges uho Ined at oi soon aftei the 
tune uhen tlie statute uas made, as being liest able to determine 
the intention of the legislatuie from then knouing the ciicum- 
stances to which the statute related (d) and uheie the words 
of an Act are obscure, and where the sense of the legislature 
cannot, with ceitaint\, be collected In interpreting the language 
according to grammatical correctness, considerable stress is laid 
muon the light in which it was lecenecl and held M the con- 


Xy) The Couits, lio^c^tr, h'i\e frcqutiith rtpudiited th( iden, of being 
influenced in their interpretation of *i stituh b\ knowltdgt of whit occurred in 
Pamanient during the pissing of the bill set for instincc per Pollctk C B 
in Burbot ^ Allen 7 E\ch 609 dt 617, per Aldcrson B in Gorham 's 

Fxeter, 5 Exch 630, at p 667 

(z) Per Ld Hardwicke in 4 0 \ Parker, 3 Atk 57b and 2 Inst 282 

(Cited in i? ^ Bellringer, 4 T E 810, at p 819) per Parke B , in Chft v 

Schieabe 3 C B 437 at p 469, and Jettison v Dyson 9 M AW 556, B v 
Mashter 6 A A E 153, i? v Davte Id 374, Ser^house v Earle, Amb 285 
pt 288 Co Litt 8 b Lockwood \ Wood 6 Q B 31 per Ld Bldon m A (? 

Forster 10 \e8 335, at p 338 E v Duluich College, 17 Q B 600 

(fl) Weld ^ Hornby, 7 East 195 at p 199 R \ Osbourne, 4 East, 327 
(6) Chapman \ Bluck, 4 Bmg N C 187 at p 196 
\c) Per Tindal, C J , in Doe d Pearson \ Rtes 8 Bing 178, at p 181 

fti) 2 Phill E^id , lOth ed 420, Bank of England \ Anderson 3 Bing N C 

689, lat p 666 See the lesolutions in Heydon's Case 1 Rep 7 (as to which see 
per Pollock, CB , m A G \ Stllem 2R AC 431 at p 50Q), Ld Camden s 
Judgment in Entich v Carrington 19 How St Trials 1030, at pp 104t3 et seq 
per Cokndge, J , in E \ iichb of Canterbury, 11 Q B 483, at pp 595, 

596 , per Crompton J , m Sharpley \ Mablethorpe J E & B 906, it p 917 , 

per Byles, J , in E/i rein \ Ecotf, 6 f BN S 1, at p 21d 
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temporaiy ld^\}er '5 of lepute “ Gieat legaid^ ’ said Sii E Coke, 
‘ ought, in ton&trumg a statute, to he paid to the fonstiuction 
which the sages of the law, who lued about the time or soon 
dltei it was made, put upon it, lieeause the^ weie best able to 
judge of the intention of the makers at the time wlieii the law 
was made ” (e) And, it is b} no means an incon\cnient mode 
of construing statutes to presume that the legislatuie was awaie 
of the state of the law at the time the^ were passed (/) Yet, 
an Act which purports to amend the law is not conclusue 
e\idence of what the eaihei law was (g), and e^en the use of 
the w^oids “it IS declaied ’ does not iiecessaiilj render an Act 
letrospeotnc in opeiation (h) 

Confoimabl> to what his been said, sfiess was laid In se\eial 
ot the jndges in the FfJinoy Peiiagt Vase (?), iijum the usage 
obsei^ed in the cieition of lush Peerages since the jiassing ot 
the Aft of ["^nion And in Sallehl \ Johnwn (/»), the Court 
ot Exchequei, refeinng to the statute 2 & 3 Will 4 c 100 
obseiied, ‘ We piopose to constiiie the Act accoiding to the 
legal lilies for the inteiiu elation of statutes, pimdjMlh b\ the 
words of the statute itself which we aie to lead in then 
oidinai> sense, and only moclif\ oi altei so fai as it ma\ bt 
necessan to a^oul some manifest absuidity oi incongiuih , but 
no fuithei (/) It is piopei also to considei the state of the 
law which it pioposes oi pui ports to alter, the mischiefs which 
existed and which it w is intended to lemedy (w), and the nature 
of the lemedy piodded, and to look at the statutes in [tan 
vmtena (n), as a means of explaining this statute These aie 
the proper modes of ascei taming the intention of the legislature ” 

Qenerallv, however, usage does not aid interpretation unless 
there be ambiguit\ (o) If theie has been a long usage to 
apply trust funds to purposes warranted by one possible con- 
struction of a will, but not b'v anothei, the Courts lean to that 

(e) 2 Inst 11, 136 181 8<e per Holt C J , in Harcourt \ For Comb 2W 
Newcastle Corp y A G 12 Cl A F 402 it p 419, Morgan \ Crawshay 
Xj R 6 H L 304, at p 316 

(/) Per Pollock, C B , in Jones \ Brou n, 2 Exch 329 

(g) Moilwo ^ Court of Ward'!, L R 4 P ( 419 it p 437 

(h) Harding \ QMemland Commr^ , [1898] A C 769 

ft) 6 H L Cas 716 at pp 747 785 

(k) 2 Exch 256, at p 273 

(l) Ante pp 362, et 9cg 

(m) Cf per Ld Esher in Powell \ Kempton Co [18%] 2 Q B 242 it 
pp 255, 256 

fn) See Er p Copeland 2 De G M AG 914 

fo) N E By Co \ Hastings [1900] A C 260 


Limits of 
the tnaxim 
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construction which upholds the usage, but usage does not justify 
deviation from terms vhith are plain (p) it is a sirong ground 
for the interpretation of doubtful expressions, but affords no 
sanction to manifest bleaches of tiust (g) Similarl}, against 
the deal woida of a statute no usage is of a\ail (r), and hence 
it has been said that the maxim amounts to no more than this, 
that if an Act be susceptible of the construction put upon it b\ 
long usage, the Couits \^ill not distuib that constiuction (s) 

But \^heie a statute is silent upon some points, usage, 
especially if it be not inconsistent vith the diiections actualh 
given, maj well sup])ly the defect, and wheie a statute uses 
language of doubtful impoit, what has been done under it for 
a long course of ’vears well gne an inteipietation 

reducing unceitaintj to a fixed lule In such cases the maxim 
heieaftei illustrated (t), 1*^ applicable opfnnvs legi^ inleipte^ 
consuetudo (ic) 

In (onstiumg an ancient statute, such as the Act of 
Fnifoimit^, ( ontempoianeoiis usage is of gieat -salue, and to 
asceitain what that usage was the ('ouits mi\ lefei to all such 
ancient works as a careful historian would leh upon, for the 
law permits a loference to histoiical woiks in oiclei to asceitain 
ancient facts of a public natuie (r) 

But m construing a modem statute contt mpotauea evpositw 
lb of no value, and the Couits ha\e lefused to apph it to statutes 
passed within the last bundled yeais {y) 

Judii oal Similai in effect to an unbioken usage is a long cuirent of 

decisKv'>“^ judicial decisions (r), and where the authorities aie consistent 


(p) Per Turner, LJ m 1 G v Rochester, 5 De G M AG 797, at 
p 822 (uted by Ld Hatherley in A G v Sidney Sussex College, L E 4 
Ch 722, at p 732) 

(q) See Drummond \ I G for Ir , 2 H L Cas H37 861 8Ci3 

(f) Per Ld Brougham in Dunbar Mag^ v Rotburghe, 3 Cl & F 335, at 
p 354 

(a) Per Pollock, C B , in Poefem v Duncombe, 1 H A N 842, at p 866 (with 
which compare Guyn v Hardwwke, 1 H AN 49, at p 53), per Ld Campbell 
t. n Gorham \ Bp of Exeter, 16 Q B 62, at pp 73, 74 

(t) See Chap X , where the admissibility of usage to explain instruments is 

1 ', and further authorities are cited 

) per Ld Brougham in Dtinbor Mags "V Roibtirghe, 3 Cl AF 335, il 

e Mackenzie, [1899] 2 Q B 666 

ad ^ Bp of Lincoln, [1892] A t 644 

u^tees of Clyde hav \ Laird, 8 A C 658, at p 673, AsMon Smith 
[1906] 1 Ch 179, at p 213, but see R v Cemmn of Ini Rev 
Q B 485, at p 489 
ndham\ Chetuynd IBuri 414, at p 419 
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a Couit maj feel bound by them even if it does not wholly 
approve of the principles which ha've been acted upon (a) 


Qui HJERET IN LiTERA HERET IN CORTICE [Co Lltt 283 h ) — 

He who considers merely the letter of an instrvment goes 
hut shin-deey into its memtng 

The law of England lespects the eftect and substance of the 
matter, and not every nicety of form or circumstance (6) ‘ The 

leason and spirit of cases make law, and not the letter of 
particular piecedeiits ” (c) Hence it is, as we ha\e allead^ 
seen, a geneial lule connected with the inteipretation of deeds 
and written mstiuments, that, wheie the intention is cleai, too 
minute a stiess should not be laid on the stiict and precise 
signification of words (d) For instance, bj the giant of a 
lemamder, a leversion ma^ pass, and e converso (c), and if a 
lessee co\enant to lea\e all the timber which was gi owing on 
the land when he took it, the co\enant will be broken, if, at 
the end of the teim, he cuts it down, but leases it theie, foi 
this, though a liteial ptrfoimance of the covenant, would defeat 
its intent (/) 

In acc 01 dance with this principle, it is a furthei iiile that False 
morlo qrammatua non vitiat chortam (g) -the giammatical con- 
struction is not alwa\s, in judgment of law, to be followed, 
and neithei false English noi bad Latin makes a deed void 
when its meaning is appaieiit (h) Thus, the word ‘ and ” has, 
as aliead\ intimated, in certain cavses, been read “or,’^ and 
vice lersa, when this change was lendeied necessary by the 
context (?) Where, however, a pioviso in a lease was altogethei 

(a) Neuton \ Cowrie 4 Bing 234 at p 241 

(b) Co Lltt 283, Wing Max p 19 Sec per Coltmin, J , in Scott v 
Sargent 2 Scott N R 289, at p 300 

(c) Per Ld Mansfield in Ftsher v Pnnce 3 Burr 1363 

(d) inte, p 352 

(c) Roll \ Osborn, Hobart, 20 at 27 

if) Woodf L A T , 21at ed p 781 Cf Hamilton \ Hector, L H 13 Eq 
511, dt p 523 

ig) See Shrewbury s Case 9 Rep 46 b, at 48 a, Fmch s Case 6 Rep 39 
Wing Max, p 18, Vin Abr , 'Grammar ’ (A), Lofft, 441 It may a', 
properly be said in Scotch as in English law that falsa grammattca non vitiat 
charlam (per Ld Chelmsford m Gollan v Gollan, 4 Macq 585 at p 591) 

(h) Go Lltt 233 b, Osborn's Case, 10 Rep 130, at 133, Fountam v 
Quavers, 2 Show 333 See R \ ^^oolddle, 6 Q B 549, at p 565 

(t) Chapman v Dalton, Plowd 284, at 289, Hams v Davis, 1 Coll 416 
(followed in Re Clerk, [1915] 2 Ch 301, distinguished in Re Whitehead, [1920] 
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ungranimatical and insensible, the Couit declared that they did 
not consider themsehes bound to find out a meaning for it (i) 

In Intel pretiiig an Act of Pailiament, likewise, it is not 
al\\ti\s a tiue line of constiuction to decide according to the 
stiict lettei of the Act, but, subject to the remaiks already 
made (Zj, the Couits ma\ consider uhat is its fair meaning (m), 
and expound it difterently fiom the lettei, in order to preserve 
the intent (n) The meaning of paiticulai woids, indeed, in 
statutes, as ^ell as in other instruments, is to be found not so 
much in a stiict etymological proprieU oi language, nor even 
in populai use, ab in the subject or occasion on >\hi(li they are 
used, and the object that is intended to be Aittained (o) 

Still more so is this the case in applying the voids used b> 
a judge in gnmg his reasons foi a judgment The eftect of a 
judgment declaring the law cannot be a\oided by considering 
the exact voids used by a judge and then seeking ‘ to e^ade the 
piessure of his voids '' by a colourable alteiation of the subject- 
matter vith leference to vhich they are used — haiet in 
JiterOj luxret m cortue ” (p) 

The maxim applies also to the inter])] etation of rontiacts 
so as to place the constiuer in the sime position as the paity 
who made the contiact, to yiev the ciicumstances as he yiewed 
them, and so judge of the meaning of the vords, and of the 
correct application of the language to the things described (q), 
and extimsic evidence for these purposes is admissible (r) 

1 Ch 2^8j Scp per Ld Hilsbiin m Mer^iCy Dod<t \ Henderson 13 App 
)% at p 601 

(k) Doe d WyndJuim v Carew 2 Q B 317 Berdoe v Spittle 1 Lxch 176 
See Moverly \ Lee, 2 Biym Ld 1221 

(l) Ante, pp 352, et ^eq 

(tn) Per Ijd Kenyon in Hahey \ Halei, 7 T E 194, at 196 Fowler v 
Padget, Id 509 Magdalen Coll Case 11 Rep 66 b at 71 i, Litt , b 67, with 

tht lommentan, cited m Wilktmon v Hall, 3 Bmg N C 508 at p 626, 

Co Litt 381 b Sec Vincent v Slaymaker 12 East 372, Arg Bignold v 
Springfield, 7 Cl & F 71, at p 109, and cases there cited 

(n) Butler and Bakers Case 1 Rep 26 a, at 27 a Se'^nper m obscurti quod 
minimum est sequmur (D 60, 17 9), vhieh is a safe maxim for guidance in 
\)ur o'^n law, see per Maule, J , in Williams v Croshng 3 C B 967, at p 962 
' (o) Judgra in R V Hall, IB AC 123 (cited in Flounderi \ Banner, 2 
C B 63, at p 66) 

(p) Per Ld Halsburv m ^^edderbum \ Atholl, [1900] A C 403 at p 417 

{q) Addison on Contracts, 11th ed , p 46, and cases there cited 

(r) Hudson v Stewart L R 9 C P 311 Brown V Fletcher 15 L T 166 
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THi 1A^^ Oi" tONlEAtlS 

A cuKSOfil glaiico dt the contents of the preceding pages 
will show that we ha'se fiequentl^ had occasion to lefei to the 
law of contracts, in illustration of maxims submitted to the 
leadei Manj, indeed, of oui leading priiKiples of law hd\e 
necessaiily a direct bearing upon the law merchant, and must, 
therefore, be constantlv lioine in mind when attention is diiected 
to that subject The following pages are devoted to a ie\iew 
of su(h maxims as aie jieculiaily, though by no means 
exclusnel}, applnable to (Oiitracts, and an attempt has been 
made, by the aiiaiigement adojded, to show, as far as pi ai tic able, 
the (onnertion between these maxims, and the i elation in which 
the} stand to each othei The hist of these maxims sets foith 
the geneidl piimiple, that paities may, b\ expiess agreement 
iniei sp, and subject to ceitam lestiictions, acquire lights oi 
incur liabilities which the law of itself would not ha’ve confeiied 
or imposed The maxims subsequently considered show that a 
man may — except wheie contracting out is piohibited by statute 
—1 enounce a light which the liw has gnen to him, that one 
who enjoys the beneht, must likewise beai the incon\enience oi 
loss lesiiltmg fiom his contract, that, where the right or where 
the delinqueiu} on each side is equal in clegiee, the title of the 
paity in actual possession prevails Having thus stated pie- 
limmdr\ rules applicable to tbe conduct and position of 
contracting parties, we proceed to examine tbe natuie of the 
consideration essential to a valid contract tbe liabilities 
attaching respectively to vendor and purchaser the various 
modes of payment and receipt of money the effect of con- 
tracting, or, in general, of doing any act, through the inter- 
vention of an agent and the legal consequences which flow 
from the subsequent latification of a prior act Lastly, we state 
bow a contract may be revoked or dissolved, and bow a vested 
right of action may be affected by tbe Statute of Limitations, 
or by the negligence or death of the party possessing it It will 
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GeneiaJ 

principles. 


l>e e\ident, fiom thiia biief outline of the pimciples tet forth in 
this chapter, that some of them applj to actions of tort, as well 
as to actions founded on contitKt, and T\hen such is the case, 
the remaiks appended aie not confined fo actions of the lattei 
desciiption The geneial ob]eft, houe\ei, has been to exhibit 
the most important elementary lules relatiye to (ontiatts^ and 
to show how the law may, through then medium, be ajiplied 
to legulate the infiniteh yaiied iiansattions of a meicantile 
t ommunit’\ 


Modus et CowfVTio M^clNl Lk.fm (2 lie\> 73, Co Litt 
19 ) — TJu f 01 III of aquiment and tin (onmition of parties 
overrule the lau 

This may be legaided as tlie most element iiy pimciple of 
law lelatne to (ontratts {^r) and ma\ be tluis stated in a 
somewhat moie coinjirehensne form The conditions annexed to 
i giant 01 deyise, the coienants inserted in a (onyevaiice oi 
lease, and the agieements, whethei written oi yeibal, entered 
into between parties, haye, when dul} txeciited and perfected, 
and subject to certain lestiutions, the force of law oyei those 
who are paities to such mstiuments oi agieements ( 6 ) “ Parties 

to contiacts,’^ lemaiked Eile, T , ‘ aie to be allowed to legulate 
then rights and liabilities themsehes (c) and ‘the Court 
will only giye effect to the intention of the jiarties as it is 
expressed by the contract ’ (d) 

Where the tenant of a house coyenanted in his lease to paj 
a reasonable share of the expenses of supporting and repairing 
all party-walls, and to jiay all taxes, duties, assessments, 

(а) In illustration of it, see Walsh \ Sec of State for India, 10 H L Cas 
%7 Savin \ Hoylake Ry Co ,h B. 1^\ ^ Barlow v Teal, 16 Q B D 601 

(б) A ' contract ’ is defined to be Une convention par laquelle les deux 
parties, ou sculement I une des deux, promettent et s engagent envers I autre a 

S r quelque chose ou a jam ou d ne pas jam quelque chose ” (Pothier, 
i 1, chap 1, art 1, 8 1) ‘ Omne jus aut consensus fecit, oaf neoes 

itituit aut jirmavit consuetude ’ (D 1 *1, 40) “It is the essence of 
t that there should be a concurrence of intention between the parties 
terms It is an agreement because the\ agree upon the terms upon 
ct matter, the consideration and the promise (per Cleasby, B , in 
Haycock L B 4 Ex 373, at p 381) 

it \ Gandy, 2 E &, B 845, at p 847 per Erie, J , m McManus v 
id Yorks Ry Co 4 H i N 327, at p 343 

dgm in Stadhard v Lee, 3 B & B 364, at p 372, per Bramwell, B , 
V Hadley, 2 H & C 2^, at p 240, and see Manch S d L Ry Co 
, 8 App Gases, 703 
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and impositions, parliamentaiy and parochial — it being the 
intention of the parties that the landlord should receive the 
dear yeaily lent of £60 in net money, without any deduction 
whate^ei ” -and during the lease the owner of the next house 
built a pait\-wall bet^\een his oixn house and the house demised, 
undei the provisions of the 14 Geo 3, c 78 it was held that 
the tenant, and not the landlord, was bound to pa\ the moiety 
of the expense of the partvwall, ‘‘for,’’ ob'-erved Loid Kenyon, 
the covenants in the lease lender it unnecessaiy to consider 
which of the paities would have been liable under the Act, 
modus et conientio 'iincurtt leqem ” (e) 

So, in Rouhotham \ WiJso7i (/), Mai tin, B , observed, “I 
think the owmer of land mav giant the surface, subject to the 
cju.ditv 01 incident that he shall be at liberty to work the 
mines underneath, and not ])e responsible foi any subsidence 
of the suifaoe If the law of itself, under certain circumstances, 

])iotects fioni the c onseqiiences of an act, I think a man maj 
loutiact foi such ])rotection in a case where the law of itself 
would not app]\ , vwdvs et tonventto %incunt Icqemi* 

In an action loi not carrving awav tithe coin, the plaintiff 
<illeged that it vias ‘ lawfully and in due mannei ’’ set out it 
was held that this allegation was satisfied by pi oof that the tithe 
was set out according to an agreement between the parties, 
ilthough the agreed mode varied from that prescribed by the 
common law , the tithe being set out in shocks, and not in sheaves, 
as the law directed (q) 

The same compiehensive piinciple ajiplies, also, to agree- Meioantile 
ments having immediate reference to mercantile tiansactions transactions 
thus, the stipulations contained in articles of partnership ma> 
be enforced, and must be acted on as far as the^ go, their terms 
being explained, and their dehciencies supplied, by reference to 
the general principles of law Although, therefore, a new 
p.irtnei is entitled to occupy his place, if there be an express 

individual menibei of the firm, yet the executor of a deceased 

partner is entitled to occupv his place, if there be an express 

stipulation to that effect in the agreement of partnership 
Again, the lien which a factor has upon the goods of his 
principal (h) arises fiom a tacit agreement between the parties, 

(e) Barrett v Bedford, 8 T R 602, at p ^6 

if) SE & B 123, at p 160 

ig) Facey v Hurdom, 8 B A G 218 See HalhweU v Trappes, 2 Taunt 65 
(fc) See Dixon y Stanefeld, 10 C B 898 
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Doctrine of 
equity 
Specific 
perfonnancc 


\\lucli the Idw implies, but, Ttheie theie is an express stipulation 
to the contiaiy, it puts an end to the general rule of law {%) 
The general hen of a banker, also, is part of the law mei chant, 
\nd tmII be upheld by the (/ouits, unless there be some agreement 
between the bankei and the depositor, eithei express or implied, 
imonsistent with such light (/ij 

So, it has been lemaiked that, in the ordinal} case of a sale 
of (.hattels, time is not of the isseiite of the contract, it 

be made so by express agieemenl, and this may be eftected with 
fadlit} b^ introducing conditional woids into the bargain, the 
sale of a specific (hattel on (ledit, theiofore, although that 
credit be limited to a definite term, transfeis the piopert} in 
the goods to the bu}ei, gning the sellei, when that term has 
expired, a light of action toi the piice, and a lien ujion the 
goods, if they be still in Ins possession, till that ])rice be paid (/) 

The do( trine lelatne to specific peiformance niaj heie be 
mentioned, as showing that Coiiits of equit} fulh acknowledge 
the efficac} jf contiacts, wheie bona fide enteied into in accord- 
ance with the foinialities if any, required b> law Equity, 
indeed, from its peiuliar ]uiisdiction, has ])ower for enforcing 
the fulfilment of contiacts which the common law dots not 
possess (?«), and iii exeicismg this powei, jf acts iijion the 
principle that express stipulations, if yalid, piescnbe the law 
quoad the contiacting parties Foi mstinc e, money was deMsed 
to be laid out m land to the use of B in tail, remainder to the 
use of C in fee B , having no issue, agieed with V to dnule 
the mone} , but before the agieenient was earned out B died, 
wheieupon C becoming, as he supposed, entitled to the whole 
fund, refused to complete the agreement The Court, however, 
upon a bill filed b^ B ’s personal lepresentatnes, decreed a 


0) Per Ld Kenyon in Walker \ Btrch 6 T E 258 at 262 As to the 
general hen of a whaifinger at common laci^ sec Dreiser \ Bosaiiquet 4 B & 8 
460, at p 486 

(fc) Brandao v Barnett, 12 Cl A F 787, ind 3 C B 510, Misa v Currie 

I App C IS 554, it p 569 

, As to the hen of a shipowner on the cirgo for tieight, see How i Ktrchner, 

II Moo P C 21 , Kirchner v Venus, 12 Id 361 

(l) Martindale v Smith 1 Q B 389 at p 395 (cited in Page \ Eduljee, 
L E 1 P C 127, dt p 146) In SpartaU v Beneche 10 C B 212, at p 216 
Wilde, C J , observes, ' If a vendor agrees to sell for a deferred payment, the 
property passes, and the vendee is entitled to call for a present delivery without 
payment ” See the Sale of Goods Act, 1893 (66 & 57 Vict c 71), ss 10 (1) 
IB, 41 (1) (b) 

(m) See Benson v Pauli, 6 E & B 278 
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specific perfoimance (/ij, artiiig theieb} m strict accordance with 
the maxim, imdub et conientw vincunt legem {p) 

Without veiitiuing fiiitliei into the wide held which is here 
opening upon us, ^^e niaj add that it does sometimes happen, 
iiot\iithstandiug an expiess agreement beti^een parties, that 
petiiliai < iicumstances piosent tliemsehes wliiili aftoid giounds 
for the inteifereme of a (’ouit of equity, in older that the 
tontrait enteied into niav be so modihed as to meet tlie justice 
of the (asc Foi instame, wheie an attorne\, who died thiee 
weeks latei, iecei\ed, whilst he lav ill, 120 guineas bj \\d> of 
appieiitice fee with a dtik who was plated with him, the Couit 
decieed a letiiiii of 100 guineas, although the articles piovided 
that if the attoiiiev should die within the "^eai £60 only should 
be letuined [p) With lespect to this case, Loid Kenyon, 
indeed, obseived {q) that in it the jiiiisdiction of a Couit of 
eiputv had been (allied as fai as (ould be ’ , but the decision 
stems, fiom the fads stated in the pleadings (/), to be 
supportable upon a plain giouiid of equity, mi , that of mutual 
mistake, misiepieHentatioii, oi uneonscientious advantage (s), 
and, ( onsequentl^ , not leallv opposed to the spint of the maxim, 
viodiu (t (onientio nucunt legem 

The lule undei (onsideiation, liowevei, is subject to limita- Limitation 
tion, and does not ajiplj wheie the express piovisions of anv 
law aie violated In the (ontiact, noi, in general, where the 
mteiests of the public , oi of thud parties, would be injurious!) 
aftected bv its fulfilment PaitOy qua conita leges (on^titu- 
iionesque tel amtia bonos moies mtUam iim habeie, 

induhitati jut is est (t), and pmatonim conientio jun puhluo 
non deiogat {u) ‘If the thing stipulated foi is in itself 
( ontidi) to law’, the paction by which the execution of the illegal 
act is stipulated must be held as intrinsically null paiti^ 
pniatorum jini publuo non deiugatur” fi) Accoidinglv 
illegality mav be pleaded as a defence to an action on a deed 
Thus, wheie the defendant and othei obligors on a bond had Bond for 
agreed to execute the bond m favour of the plaintiff as secuntv 

(n) Garter v Carter, Cas t Talb 271 

(o) See, also, Frank v Frank, 1 Chane Cas 84 

(p) Newton y Rowse, 1 ’Vem 3rd ed 460 See Re Thompson, 1 Exch 8C1 
Wiincup V Hughet, L R 6 C P 78, at p 83 

(q) In Hale v Webb, 2 Bro Ch 78, at p 80 

(r) See Newton v Rowse, supra 

(b) 1 Story, Eq Junsp , 12th ed p 460 (f) C 2 3 6 

(u) D 60, 17, 46, § 1, D 2 14 38, 9 Rep 141 

(v) Arg , Phillips y Innes, 4 Cl & F 234, at p 241 

L M 


29 
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for mone} paid by bim to another person as a bribe not to 
prosecute the othei obligors toi peijuij, the defendant was 
permitted to set up the agieement and theieb} avoid the payment 
of the bond on the giound of illegality (0 

Again, the juii^diction of the Coiiits cannot be ousted b} 
mere agreement of the parties {y) f’ontracts in wilting often 
contain an “aibitiation clause Such clause, in so tai as it 
piovides foi the lefeience of disputes, is \alid (z), but, being 
construed as collatcial to the rest of the contiact, it is no defence 
in law to an action theieon (a), though it maj entitle the 
defendant to ha^e the iction bta^ed (&) A chuse which 
piovides absoluteh that a right under the contrart shall not 
be enforceable hs action is ^oid, as an attempt to oust ]uiis- 
diction {y)f but if it meiely piOMdes that an award, fixing the 
debt or the damages, shall l>e a (ondition precedent to the 
lecovery thereof b\ action, it is not only ^alid, but is a defence 
to the action if In ought befoie the award (r) 

Not onlv IS the consent oi prnate agieement of indniduals 
meftectual in lendeimg -valid an\ diiect contia\ention of the 
law (d), but it will altogether fail to make ]ust, sufinient, oi 
effectual that which is unjust oi deficient in respect to any 
mattei which the law declares to be indisjiensable and not 
circumstantial meieh (e) Therefoie an agieement b^ a married 
woman, that she will not a-vail heiself of hei (o^erture as a 
giound of defence to an action on a personal obligation which 
she has incuired, would not be \alid oi effective in siipjioit of 
the plaintiff^ claim and by of answer to a plea of 
co-veiture (/), foi a mairied woman is undei a total disability, 
and hei contiact is absoluteh ’void, except wheie it can be 
Mewed as a contract b^ hei husband thiough her ageing (cy), oi 

within the Mamed Women’s Property Acts 

(x) Collm ^ Blantern, 2 Wil« H B See 1 Smith b L C , 12tli ed , p 412, 

and authorities cited m the note thereto (y) Horton v Sayer, 4 H A N 043 

(z) Livingston v Ralli, 5 E A B 132 

(a) Colltns \ Lode, 4 App Cas 674, Low ^on v Fitzgerald, 1 E\ D 257 
> (b) See the Arbitration Act 1839 (62 A 6J Aict c 49), as 4, 27 
\ (c) Scott ^ Avery, 6 H L Cas 811, Viney \ Btgnold, 20 Q B D 172, 
CM Ins Co ^ Gilmour, [1893] A C 85 
yd) See Brit l^agon Co \ Gray, [1896] IQ B 35, and cf Montgomery v 
Li^enthal, [1898] 1 Q B 487 

(«) Bell, Diet and Dig of Scot Law, 694 

See Ltverp Adelp Loan Ass ^ Fairhunt, 9 Exch 422, Wright v 
Lsondsfd, lie B N S 258 Cannam\ Former, 3 Exch , Bartlett \ Wells, 
IB &S 836, Bateman \ Faber [1898] 1 Ch 144 

(y) See post, p 640 
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So, with reference to a provision in a foreign jwlicy of 
insurance against all penis of the sea, null is tuepU^^^ it was 
observed that, although theie tv as an express exclusion of any 
exception by the terms of the policy, yet the reason of the thing 
engrafts an implied exception eTen upon woids so general as 
these, as, for example, in the case of damage occasioned bj the 
wilful fault of the assured it being a geneial lule that insurers 
are not liable when loss oi damage happens by the fiaud of 
the assured, from which lule it is not permissible to deiogate 
by any pact to the contrarj , foi nulla jMctione efjiti poteht ut 
dolus pjtLstetur (li ) — a man cannot validly contract that he shall 
be irresponsible foi his own fraud Neithei will the law permit 
a jierson who enteis into a binding contract, to saj, by a 
subsequent clause, that he will not be liable to be sued foi a 
breach of it (i) 

It IS equally cleai that an agreement enteied into between 
two persons cannot, in general, affect the lights of a third party, 
who IS a stiangei to it, thus, an agreement between A and B , 
that B shall dischaige a debt duo fiom A to C , does not 
jircjudue C ’s right to sue A foi the debt, dehitorum pm tionihm 
creditor lun petit to net tolh riec mmui potest (X), and, according 
to the lule of the Eoman law, pnvatis pactionibvs non duhiuni 
est non hzdi jus cater or urn (1) 

In the aboTe and similai cases, then, as well as in some 
others lelatne to the disposition of piopeity, which have 
been noticed in the pieceding chapter (/«), another maxim 
emphatn alU applies fortior et potentwr est dispontio legis 
quani liornmis (n) — the law in some cases OTeirides the will of 
the individual, and renders ineffective and futile his expressed 
intention or contract (o) 

(Ji) Judgm 111 Cullen \ Butler 5 M A S 401 at p 4()6, 1) 2, 14 27, 3 
See Tnnder v Thames, dc bu Co , [1898] 2 Q B 114 , Shaw y G W Ry 
Co [1894J 1 Q B 373, at p 382 

(i) Per Martin, B in Kelsall \ Tyler 11 B\th 613, it p 534 
(k) 1 PothiPi Oblig , 108 109 bcc, liowtvtr, Rouse \ Bradford Bank 
[1894] A C 686 
{1) D 2, 15, 3, pr 

(m) See also, per Ld Ken) on m Doe d MiUhinson v Carter, 8 T B 67, 
at p 61 Arg , GoodUtle d Vincent v White, 15 East, 174, it p 178 

(n) Co Litt 234 a (cited 15 East, it p 178) 'Die maxim ir illustrated b> 
Williams, J , in Hyhart v Parker, 4 C B N S ^9, at pp 213 214 

(o) For instance, a man cannot, b) his own acts or words, render that 
irrevocable, which in ita own nature and according to established rules of law, 
IS revocable, as in the case of a will Similarly, it was said that ‘ the rule which 
prohibits the assignment of a right to eue on a covenant, is not one which can 
be dispensed with by the agreement of the parties, and it applies to covenants 
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Foi instance, “ buzrendei ** is ilie teini applied m law to 
‘^aii dct done b\ or to the o^nei ot a paiticuldr estate, the 
^alidit} of A\hich he is estopped horn disputing, and which 
could not ha\e been done if the jiaitnulai estate lontinued to 
exist ”, as 111 the tase of a lessee taking a second lease horn 
the lessor, oi a tenant foi life accepting a feoffment from the 
pait^ in lemaindei, oi a lessee arcepting a lent-rhaige fiom his 
lessoi In such case the suiieiulei is not the lesult of intention, 
foi, if there uas no intention to suniiidei the paitiuilai estate, 
01 e\en if theie is in txpiess intention to keep it unsurrendered, 
the suiiendei would be the act of the law, and would pievail 
in spite of the intention of the paltle^ (p) foitior et potentior 
esf fhspositio leqi\ quam liovnni^ (</) 

Subject io such ind similai evejitions, howe^ei, the general 
lule of the cnil law holds ecpialh in oui own ]Mj(fa lonienia 
qua tuque (ontia hqes veqm dolo tnnlo inifa ^unt omnimodo 
ohuiKimJa sunt (?) compacts which aie not illegal, and do not 
oiiginate iii fiaud, must in all ies}x*cts be ohsened 


QuIIIBET poll- ST RENUNCIARF JURI PRO SE INTRODT CTO (WlTig 
Mai , p 483 ) — Awy one niay, at his pJeasuie, renounce 
the benefit of a stipulation or otliei light introduced 
entirely in his own favour (s) 

Accoiding to the well-known piinciple expressed m this 
maxim, a defendant may, as a rule, decline to a^dll himself of 


(\prtHstd lo b« with assigiKCS as wdl is to others (Jndgm in Wetherell v 
Langston 1 Evli 034 it p 645) And sit ludgin in llibhlewhite \ M Mortne 
() M AW 200, at p 210 

ip) Lyon V Reed, IJ M AW 285 at p 300 (commented on m htclelh \ 
ifhcrsfone, 10 Q B 944, at p 951) As to surrender bv operation of law, see 
ilso tlie casts collected, 2 Bmith, L ( , 12th td , pp 872—882 Doe d Hull v 
Wood 14 M A W b8Q, Morn9on\ ( haduwl 7C B 260, Tanner v Hartley, 
0 C 13 034 Tudgin in Doe d Btddulph v Poole 11 Q B 713, at p 716 
' Oj) Co Litt 234 a, 338 a It may possiblv happen too, that the direction 
of a particular legal tribunal will ha\G to be disregarded bv i judge, as opposed 
to the common law (see per Coleridge, T , in Ranhn v Hamilton 15 Q B 
187, at p 192) And see other instances, m connection with illegal contracts, 
post Et vide per Ld Truio in Ellcock v Mapp, 3 H L Cas 492, at p 607 , 
per Parlie, B , m Hallett v Dowdall, 18 Q B 2, at p 87 
(r) C 2, 3, 29 

(a) Bell, Diet and Dig of Scots Law, 546 , 1 Inst 99 a , 2 Inst 183 , Beaufage e 
CcM«, lORep 99 b, atlOla, Wtfeonv McIntosh [1894] A C 129 at p 133 
The woids pro se were mtroduced to show that no man can renounce a right, 
ci which the claims of society forbid the renunciation (per Ld Westbury in 
Hunt V Hunt, 31 L J Ch 161, at p 176) For instance, if an action be* 
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a defence which would be at a \alitl and suiSicient answer 
to the plaintiff’s demand, and vane his light to insist upon 
that defence (t) 

For instance, a defendant, who is sued foi a debt barred by 
the Limitation Act, 162?! (m), nia^ vane his right to lely upon 
the defence which that statute tonfeis (?), and the lienefit of 
the statute ma\ also be wai'ved bv a debtor before action brought 
to recover the debt (y), In his signing a wiitten (~) pioinise to 
the cieditoi— and not to a thud part} — to pay the debt, eithei 
unconditionalh oi subject to conditions afteiwaids fulfilled, or 
a written acknowledgment of the debt fiom which such a piomise 
ma\ be infened (n) oi, again, b\ his making a part pijmcnt 
on account of the whole debt undei circumstances which do not 
rebut the implication of a piomise In him to pay the balance (b) 

Simi]ar]\, wheie a peison is sued aftei Ins coming of age 
foi a debt which he rontiacted during his infancy, and which, 
owing to his infanc\, was either ’voidable by him, or eyen 
absolutely •void (c), it is, no doubt, geneialh open to him to 
waive such ground of defence The statute law {(f) has, indeed 
affected the geneial iiile of the common law (c), that a person 
binds himself by liis latihcation aftei full age to tiansactions 
which he entered into while an infant, vet there are still 
transactions to which that lule applies Foi instance, if an 
infant makes a settlement of propeit\ upon his mariiage 
the settlement is geneialh voidable by him upon his coming 


brought upon a oontract which i** shown it tho tiial to be illcgil thr Courts 
may apph the miMin ex turpi causo non ontm actw although the defendant 
has not pludtd the illegilit> (Scofc \ Broinl 2 Q B 724) see post 

p 46G 

(t) See per J hi liottll \ Wood, 2 M AS 23, per Ahliott C J 

m Bonner \ WtlKin<!on 5B A Aid 0^2 Oraham \ Inqletif 1 E\ch 051 it 
p 656, showb tint ft pliintilT might w ii\{ tlit benefit of tlit stitutc 4 Ann c If) 
B 11, which requiicd tint i pli i in ibitniunt should hi vmfird b} ifhddMt 

(u) 21 Jic 1 c 16 

(x) See R S C 1881 0 10 i 15 

{y) Bateman \ Puidar, \ Q B 574 (is to wliiili su Speuoei \ Ilemmerdi 
[1922] 2 A C 507 it p 521) 

(z) ScL Ihc StituU of iiauds AiiuTidimwt Act 1828 fO (no 4 i 14) s 1, 
the Merointile Law Amendment Act 185<> flO A 20 Vict < 97) s It 

(a) See Re Rwer Steamer Co L R 6 Cb 822, at p 828, Green \ Humphreys 
36 Ch D m, Stamford Bank ^ ^mith [lS92],l(i B 765, Re Rm an [1912 | 
1 Ch 106 It p 206 

(b) Moigan \ Ronlands, L R 7 Q B 403 Tanner \ Smart 0 B A C 
603 

(c) Infants Relief Act 1874 (37 A 3S \ict c (»2) b 1, sec ilso the Betting 
and Loans (Infants) Act 1892 (55 A 5() ^Kt c 4), s 5 

(d) 37 A 38 Vict c 62, s 2, see Smtth \ King, [1892] 2 Q B 643 

(e> See Hams v Wo», 1 E\ch 122 
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of age, but he may waive bis right to avoid it bj his then 
ratifying it, oi, indeed, by his not lepudiating it within a 
reasonable time after his majority (/) 

A man may also not meiely relinquish a particular line of 
defence, but he ma> also renounce a claim vhich might ha've 
lieen substantiated, or release a debt vhich might ha\e been 
ieco\ered by ordinal y legal process, or he may, by his express 
contract or stipulation, exclude some nioie extensne right, which 
the law would otheiuise ha\e confeired upon him In all these 
cases, the lule holds, omms hcmtiam hahere hu qucr fro 
indulta nint lenviKime (g) — e\er}^ man ma^ lenounce a benefit 
or wane a piivilege vhich the law has confeired upon him (h) 
For instance, vhoe\ei contracts to pun base an estate in fee- 
simple without au\ stipulation to ’lau the geneiil right, is 
entitled to call foi a con\e}ance of the fee, and to ha\e a good 
title to the legal estate made out But i man in n , b\ express 
stipulation, 01 In contract, oi e^en In fonsent testified b"^ 
acquiescence oi otheiwise, bind himself to accept a title merely 
equitable, oi a title subject to some incumbi'ince, and whatever 
defect theie nun be, which is (oieied h\ this stipulation, must 
be clisiegaided by the (on%e'^ancci to whom the abstract of title 
IS submitted, as not aftording a -valid giound of objection (?) 
Again, the right to estoieis is incident to the estate of a tenant 
foi life 01 -vears (though not to the estate of i strict tenant at 
will), unless he be lestrained b\ special covenant to the contrary, 
which is usually the case, so that heie the abo-ve maxim, or 
that leldting to mohn ef convention ma^ lx‘ applied (A) 

Anothei familial instance of the apjilicition of the same 
jirinciple cmcuis in (onnection with the law of bills of 
exchange (/) The general rule is, that, in older to (haige the 
drawer or inclorsei of a bill, the lioldei must, on the day the 
bill falls due, piesent it to the accejdoi foi payment (?«), and, 

(f) Eduardo v Carter, [1893] A C 360, Rp Hodwn, [1894] 2 Ch 421 

(g) C 1, 3 51, C 2 3 29, Invtto benejicwm non datur D 50, 17, 69 See, 
\b in illustration Markham \ Stanford, 14 C B N S 376, at p 383 (distm 
gljiished in Morten ^ Mauhatl, 2 H A C 305) 

(7i) Per Erie C J , in Rumsey v E Ej/ Co , 14 C B N 8 641, at 
p 649, Caledon Ry Co \ Lockhart, 3 Macq 808, at p 822, per Martin, B 
in Rowbotham v Wilson, 8 E A B 123 at p 151, per Pollock, CB , and 
Bramwell, B , m Morten v Marshall, 2 H A C 305, at pp 308 , 309 See 
Enohtn v Wylte, 10 H L Cas 1, at p 15 
(i) 3 Prest Abs Tit 221 
(k) Co Litt 41 b 

(0 Now codified by iht Bills of Exchangt Act, 1882 (45 A 46 Vict c 61) 

(m) Ss 45, 46 
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if payment be lefused, he must give to the (lrfn\er or indorser 
notice of the dishonoui within a reasonable time theieafter (?i) 

As regal ds the drawer, the reason of this rule is that the acceptor 
IS presumed to have in his hands effects of the diawer for the 
purpose of discharging the bill, and, therefoie, notice to the 
diawei 18 lequisite, in ordei that he ma’v withdiaw liis effects as 
speedih as possible fioni the acceptoi s hands Unless these 
previous steps have been taken, generalh the diawei (annot be 
resorted to on non-pajment of the bill, and the want of notice 
of the dishonour to a diawer, who has eftefts in the hands of 
the acceptor, is consideied as tantamount to ])a^mellt by him 
Again, where a bill has been indorsed, and the holdei intends 
to sue an mdorsei* it is incumbent on him hist to demand 
payment fiom the acceptoi on the da} when the bill falls due, 
and, ill (ase of lefu^al, to gne notice theieof within a leasonable 
time to the mdoisei, tin leason being that the indoisei is in 
the position of a suiet\ onl\, and his iindei taking to pa\ the 
bill is not an absolute, but a (onditional undeitakmg, that is, 
in the e'vtnt of i demand made on the acceptoi (who is piimarily 
liable) at the time when the bill becomes due, and of lefusal 
on his pait to pa^ As, howevei, the lule lequiiing piesciitment 
foi ])a\iueiit and notice of dishonoui was intioduced foi the 
beneht of the pait> to whom sucli notui must be gnen, it may, 
in acioidaiiK with the alnne mixim, be waned b\ that 
pait\ (o) But though \ ])ait\ ma\ thus w me the consequences 
of 111 lespect of liimselt, he cannot do so in lespect of 

antecedent paities, for that would violate anothei legal piinciple, 
whidi limits the application of the maxim now undei toiisideia- 
tion to (ases in wliidi no iiijuiv is inflnted, by the leniincidtiou 
of a legal light, upon a thud pait> 

It will be seen, fiom some of the preceding instances, that Qualification 
the lule which enables a man to lenounce a light which he 
might otherwise ha\e enfoiced, must be applied with this 
qualification, that, in general, a pm ate c*ompact cannot be 
permitted to deiogate fiom the rights of third parties (p) II 
other wmrds, although a pait\ may i enounce a right oi benefit 
pro se introdurtumy he cannot renounce that which has been 
intioduced for the benefit of anothei party, thus, the rule that 

(n) 45 A 46 Vict c 61, ss 47-50 

( 0 ) Ss 46 (2) (e), 50 (1) (b) 

(p) See Brunsdon v illard, 2 E & E 19, Slater v Mayor of Sunderland, 

33L J Q B 87 
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a child within the age of nurture cannot be separated from the 
mother by order of removal, was established for the benefit and 
protection of the child, and theiefoie cannot be dispensed with 
by the mother’s consent (g*) 

Principal One case may, howevei, be mentioned to Clinch the rule 

applies, without qualification — that of a lelease by one of seveial 
joint Cl editors, which, in the absence of fraud and collusion, 
operates as a release of the daim of the other creditors, and 
may be pleaded accordmgl} On the othei hand, the creditor’s 
discharge of one joint or joint and seAeial debtoi is a disdiarge 
of all (/), and a lelease of the piincipal debtoi discharges the 
sureties, unless, indeed, theie be an expiess lesenation of 
lemedies as against them, enabling the lelease to be constiued 
as a mere co\enant not to sue the piincipal (s) 

It is also a uell-knoT^n piinciple of lau that, \^here a cieditoi 
gi\es time to the piincipal debtor (0, there being a suietv to 
secure payment of the debt, and does so uithout consent of oi 
communication with the 8Uiet>, he disdiaiges the surety fiom 
liability, as he theieb> places him in a neii ^ituaUon (n), and 
exposes him to a iisk to T\hich he uould not othei\iise be 
liable (^), and this seems to afPoid a fiiithei illustration of the 


{q) B, V Birmingham f 5 B 210 hte R ^ ( omb\ 5E AB 892 Salford 
Guardians y Manchester Overseers lO Q B D 172 it p 175 

(r) Nicholson \ Revill, 4 A A L 675 it p 683 Co Litt 232 a, Price v 
Barker, iE &B 760, at p 171 , (layton \ hijnaston, 2 hfiW 573, 2 Roll Abr 
410 (D ) 1, 412 (G ) 4 

(e) Kearsley \ Cole, 16 M & W 128 Thompson ^ Lad ) C B 540 , 
Price V Barker, 4 E & B 760, at p 779 Ouen \ Homan 4 H L Cis 997, 
it p 1037 Bet Com Banl of Tasm \ Jones [1893J A C 31 J 

(t) The general rule of la\^ tv here a poibon is surct\ for tlit dtht ol another 
Is this— that though the creditor nia> Ire vntithil iftir i cirtim poiiod, to 
make a demand and enfoice pd}ment of the debt he u not bound to do so 
ind provided he docs not preclude himself from proceeding against the piincipal 
lie may abstain from enforcing an> right which lu possesses If tlm creditor 
lids voluntarily placed himself in such a position tint he cannot sue the principal, 
lit thereby discharges the suret} But mere delaa on the part of the creditor 
undccompanied by arij valid contract with the principal will not dischaige the 
wirety (per Pollock, C B , in Price v Ktrkham, 3 H AC 437 at p 441) 

(u) See Harrison v Seymour, L R 1 C P 518 In Bank of Manchester v 

Beech, 3 H AC 672, SkiUett v Fletcher, L R 2 C P 469, and cases there 

cited 

(r) Per Ld Lyndhurst in Oakeley v Pasheller 4 Cl A F 207, at p 233 Set 
further as to the rule above stated per Ld Brougham in Mactaggatt \ Watson, 
3 Cl A F 525, at p 541, per Ld Eldon in Samuell \ Howorth, 3 Mer 272, 
at p 278 (adopted by Ld Cotttnham in Creighton \ Ranhn, 7 Cl A F 325, at 
p 846), Manley v Boycot, 2 E &B ^,Pooley\ Harradtne,lld 4B1 , Latvrence 
V Walmsley, 12 C B N S 799, at p 808 See also Bonar v Macdonald, 

3 H L Cds 226, Gen S Nav Go v Rdt, 6 C B N S 650, Way v Hearn, 

11 Id 774, and 13 Id 292, Frazer v Jordan, 8 E A B 303, Taylor v Burgess, 
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remark already offered, that a i enunciation of a right cannot in 
geneial (y) be made to the injui\ of a third parh 

Where, hoiie\ei, a husband, whose wife was entitled to a 
fund 111 (’ouit, signed a niemoiandum aftei iiiairiage, agreeing 
to eeciiie half her property on heiself, it was held that it was 
(ompetent for the wife to wane this agreement, while executory, 
and that any beneht whith her children might ha\e taken under 
it, had it been executed, was defeated b^ her waner (::) 

Lastl\, it IS clear that the maxim, qmhhet pote<{t unuiiciaie 
jun pio se intiodudo^ is inapplicable wheie an expiess statiitorj 
direction enjoins compliance with the foims which it prescribes 
foi instance, a testatoi cannot dispense with the obsenance of 
toimalities essential to the \aliclih of a will, foi the pro\isions 
of the Wills Act were intioduccd for the benefit of the public, 
not of the indnidual, and must be legarded as positne ordinances 
of the legislatuie, binding upon «nll (a) Xoi can an indnidual 
wane a matter in which the jmbln ha^e an mteiest (/>), or a 
public l)od\ , entiusted with poweis to be exeicised foi the benefit 
of the public, wai^e then light to exeicise an> of those 
poweis (^), and the maxim seems also inapplicable where a 
defendant enteis into an agreement h^ which he is to he deprived 
of that light to protection to which 1 )> hiv he is absolutely 
entitled {d) 


Qll SI MIT (’OMMODUM SEMIRF DfBET FT OM S (2 hist 489, 
I N(p 99 a] He uho dunes the adiantnge ought to 
sustain th( hinthdi 

This iiile fc) applies as well wheie an implied covenant luns 
with the land, as wheie the jnesent owner or occupiei of land 
IS bound In the express covenant of a prior occupant, whenever, 
indeed, the ancient maxim, tmnut term turn onere, holds 

5 H AN 1, Ba\ley \ Fdiiards 4 B AS 761 House \ Bradford Bank 

fl894J A C 580 

iy) See Langley \ Headland, 19 C B N 8 42 
(z) Fenner \ Taylor, 2 Russ A M\ 190 

(a) Sec per ■\Ailflon, T , in Habetgham ^ Vincent, 2 \es Tun 204 at p 227 

(cited in Ztchy F errant \ Hertford 3 Cuit 468 at pp 49 T 498) 

(b) Per Alderson, B , m Graham v Inglehy, 1 Bxch 661, at p 657 

(c) iyr Harh Trustees v Oswald, 8 App Cis 623, SpurUng \ Bantoft, 
[1891] 2 Q B 884, see also lahhtcom \ Kmg, [1899] 1 Q B 444 

(d) Lee \ Read, 6 Beav 381 

(e) Ju exemplification whereof see Hayward v Duff, 12 C B N S 364 
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true (/) The burthen of repaiis ha's, we may obser\e, always 
been thrown as much as possible, by the spirit of the common 
law, upon the occupier or tenant, not onlj in accordance with 
the principle contained in the abo^e maxim, but also because it 
would be contrary to justice, that the expense of accumulated 
dilapidation should, at the end of a tenancy, fall upon the 
landlord, when small outlay of money by the tenant in the 
first instance would ha\e prevented any necessity foi such 
expense, to which we ma} add that, geneially, the tenant alone 
has the opportunity of observing, from time to time, when 
repaiis become necessaiy In a leading case on this subject, 
the facts were that a man demised a house b\ indenture for 
^eais, and the lessee, for himself and his executors, (o-venanted 
with the lessoi to lepaii the house at all times necessaiy, the 
lessee afterwards assigned il to anolher pait^, who suffered it 
to decay, it was adjudged that co\enant lay at suit of the lessor 
against the assignee, although the lessee had not co\enanted for 
him and his assigns, foi the co-venant to lejiaii, which extends 
to the siippoit of the thing demised, is qHodnmmodo appiiitenant 
to it, and goes with it, and, masmudi as the lessee had taken 
upon himself to bear the charges ot the lepaiations, the ^ early 
rent was the less, which was to the benefit of the assignee, and 
qui ^entit commodum •ientiu d(h(t ft onvs {(f) 

The following case also serAes to illustiate the same piinciple 
An action was brought by the devisee in fee of piemises .igamst 
the executor of a devisee foi life of the same jueniises for 
peimissne waste, the de-vise pioAiding that the teinnt for life 
should keep the piemises in repair The Couit pioiiouiiced 
]udgment in favour of the plaintiff on the giound that, however 
doubtful might be the liability, in respect of peimissivc waste {/i), 
of a tenant for life, upon whom no expiess duty to lepau was 
imposed by the instrument creating the estate, yet wheie such 
a duty was imposed the liability passed with the enjoyment of 
the thing thus demised (i) 

The maxim under consideration affects a peison who accepts 
a bequest of leaseholds For instance, a peison who enjoys 
leasehold property under a will, as legal oi equitable tenant 
foruife, IS generally bound, as between himself and the testator’s 

(f) Co Litt 231 *1 Sec Moule v Garrett, L B 5 Ex 132, and cases there 
cited 

(g) Dean of Windsor s Case 5 Eep 24 a 

(h) See Re Cartwright, 41 Ch D 532 

(f) Woodliouse V Walker^ 6 Q B D 404, Aspden v Seddon, 1 Ex D 496 
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estate, to perform all the tenant’s obligations under the lease 
which arise during the course of his life interest (1) 

A liability to repair a public highway may attach to 
corporations and to individuals by leasoii of the tenure of lands 
held by them, and in foimer days it was common foi testators 
to lea\e portions of their estate charged with this liability (/), 
and owners of premises fiontmg a new street may now be called 
upon to contribute tow ards making it good under the pro^ isions 
of the Public Health Aft, 1875, s 150 (m) 

It has been designated a principle of uni\ersal application ” 
that where a contiact has been enteied into b> one man as 
agent for another, the person on whose behalf it has been made 
cannot take the benefit of it without bearing its burthen The 
contiact must be performed in ils integrity ” (??) Accordmgl\, 
where a peison adopts a contract which was made on lus behalf, 
but without his authoiih, he must adopt it altogether He 
cannot iatif\ that part which is beneficial to himself, and reject 
the lemaiiidei, he must take the benefit to be deined from 
the tiaiisadion n/m oncrc (o) Moicoier, wheie the owner of 
goods entiusts them to an agent, and authoiises him to sell them 
as his own goods in his own mine as principal, and the goods 
are bought b\ a bu\ei m the belief that the agent is the prin- 
cipal, the right of the owner of the f»oods to recover the price 
from the bu^er is subject to any right of set-oft as against the 
agent which accrued to the bu^ei while he still believed that 
the agent was principal ( 2 ?) , and it is a rule of general applica- 
tion that a peison who allows his agent to appear in the charactei 
of principal must take the consequences of the agent being dealt 
with on the footing that he realh is the piincipal (g^) 

Again, it IS a aery general and comprehensiae rule, which 
falls within the scope of the maxim under consideration, that 
the assignee of a chose in action takes it subject to all the 
equities to which it was liable in the hands of the assignor (r) 

(k) Re Betty, [1899] 1 Ch 821, Re Gjers [1S99] 2 Ch 64 

(l) Glen on Highway.^, 107 et seq (w) 38 A 39 \i(t c 55 

(n) Per Ld Cranworth m Bnstow v Whtnwre, 9 H L Cas 391 at p 401 
(where there was a difference of opinion as to the application of the maxim, 
see per Ld Wensleydale, Id 406, at pp 404, 418) , cited in The Feroma, L R 
2 A & E 65, at pp 76, 77, 86-86 

( 0 ) Per Ld Ellenborongh in Hovil v Pack 7 East, 164 at p 166 

ip) Semenza v Bnnsley, 18 C B N S 467 at p 477, Cooke v Eshelby, 
12 App Cas 271 

(q) Montague v Fonoood, [1893] 2 Q B 360, at p 356 

(r) Brandon v Brandon, 25 L J Ch 896, Newfound Gov v Newfound 
Ry Co , 13 App Cas 199, at p 212 
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Analop;ous 
lule in equity, 


and in 
Scotch la^ 


If, moreover, a person accepts anything \^hich he knows to be 
subject to a duty or charge, it may be rational to conclude that 
he means to take such dutj or charge upon himselt, and the 
law may imply a piomise to perfoim what he has so taken upon 
himself (s) 

In administering equity the maxim, (jm scntit rommodim 
^eutue dehet et omn^ may piopeilv be said to meige in the yet 
moie comprehensn e lule equality equity — upon the con- 
sideration of which it 18 not within the scope of oui plan to 
enter The folloy^ing instances of the application in equity of 
the maxim immediately undei our notiie must suffiie The 
legatee of a house, held by the testator on lease at a reseived 
lent, higher than it could be let foi after his death, cannot reject 
the gift of the lease and claim an annuity undei the yyill, but 
must take the beneht cum oneie [t) A testatoi gnes a specific 
bequest to A , and directs that in considei itioii of the bequest 
A shall pay his debts the pa\ment of the debts is, in this 
case, a condition annexed to the specific bequest, and if A 
accept the bequest, he is bound to pay the debts, though they 
exceed the yalue of the piopeit> bequeathed to him (w) 

We ma) obserye also that the Scotch doc time of “ approbate 
and reprobate is strictl;v analogous to that of election in oui 
oyyn law, and may, consequently, be properly lefened to the 
maxim now under consideration The principle on which this 
doctiine depends is, that a person shall not be allowed at once 
to benefit by and to repudiate an instrument, but that, if he 
choose to take the benefit which it centers, he shall likewise 
discharge the obligation oi bear the on in which it imposes 
‘It IS equally settled in the law of Scotland as of England, 
that no person can accept and reject the same mstiument If 
a testatoi give his estate to A , and gne A ’s estate to B , 
Courts of equity hold it to be against conscience that A should 
lake the estate bequeathed to him, and at the same time lefuse 
\to giye effect to the implied condition contained in the will of 
the testatoi The Court will not permit him to take that yvhich 
cannot be his but by yirue of the disposition of the will, and 
at the same time to keep w^hat, b) the same will, is giyen or 
intended to be gnen to another person It is contiaiy to the 


(ff) Sec Lucas v Noclelh, 1 Cl & F 438, at p 457, Bofianquet, J , 
adopts a passage m Abbott, Shipp , 5th ed , p 286 
(t) Talbot V Radnor, 3 Mv A K 262 

(tt) Messenger \ Andrews, 4 Russ 478, and see Armstrong v Burnett, 20 
Boar 424 
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established principles of equit} that he should enjoy the benefit, 
Mhile he rejects the condition of the gift ’’ (i) Where, there- 
fore, dll express condition is annexed to a bequest, the legatee 
cannot accept and reject, appiobate and lepiobate the uill 
containing it If the testatoi, possessing a landed estate of 
small \alue, and a laige peisonal estate, bequeath the peisonal 
estate to the heir, ^ho was not othei\Mse entitled to it, upon 
condition that he shall gi\e the land to aiiothei, the hen must 
eithei (ompl\ i\ith the condition, oi foiego the benefit intended 
foi him (y) We ina^ add that the aboie lule, as expiessed 
1 >\ the maxim yuod aj/ptoho non uproho, likeiMse holds iiheie 
the condition is implied meiel}, piovided tlieie be cleai evidence 
of an intention to make the Ix'quest conditional, and in this 
( ase, likewise, the hen will be lequiied to peifoim the condition 
01 to lenounce the benefit (:) — Qui tommodiim sentne 

debet et oivus 

The (oineise of the abo-ve maxim also holds, and i> 
occasionalh cited and applied, foi instance, inasmuch as the 
principal is bound b’y the acts of his aiitlioiised agent, so he 
ma\ take ad\antage of them (c ?) — Qut mtfit onif 6 sentne dehet 
et coinmoduni 

In the case of ai feii\, theie is a public dut} , the f err j man 
IS bound to give attendance at due times, keep i boat m due 
01 del, and take but leasonable toll ( 6 ), and if he make default 
he IS fineable on indictment (c) But there aie compensations, 
the fell} man has an exrlusne light of feii\ing acioss the stream 
which his ferr} ciosses within the area to which his franchise 
extends (d) The maxim, qni senfit onus sentne debet et 
(omvwdumf is, in fact, made to appl\ , but theie are leasonable 
limits to its application, and the ferivman’s monopol} does not 
extend to new traffic which has come into existence since the 
ferry and is w^holh different from that contemplated b^ the 
giantor of the fianchise for the ferr\ (e) 

(i) Per Ld Eldon in Kerr \ Wauchope, 1 Bligh 1, at pp 21 22 

iy) Shaw on Obligations, s 184 ( 2 ) Ibid s 187 

(a) Seignwr v Wolmer, Godb 360, Judgm m Htggins v Senior 8 M & W 
835, at p 844 

(b) Sir M Hales De Jure Mans -ib cited m A G v Simpson, [1001] 2 Ch 
671, at p 718 

(c) Ibid Paine v Patrick (al Partridge), 8 Mod 289 at p 294 

(4 See Newton v Cubitt, 12 C B N S 32 , Hopkins y G N Ry Co , I 
Q B D 224, Dthdm v Sktrrow, [1908] 1 Ch 41, General Estates Co v 
Beaver, [1913] 2 K B 433 

(e) Cowes U D C v Southampton, etc , Packet Co , [1905] 2 K B 287 , 
Hamnerton v Dysart, [1916] 1 A C 67 
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Although, moreo\ei, the maxim q\ii sentit commodum sentire 
(Jehu et onuSy to which ise hd^e dbo've mainly ad\eited, applies 
to throw the burthen of paitneiship debts upon the partnership 
estate (/), which is alone liable to them m the first instance, yet 
the con\erse of this maxim holds with regaid to the partnei^hip 
( reditor (^) 


In equali Jure melior tsr Conditio Possidentis {Plowd 
296 ) — Where the right equal^ the claim of the party in 
actual possession shall prevail 


Melw) ist 
conditw jjns 
sidiiihs 


hjectnitnt 


Tiespabs 

(ju cl Ji 


The geneial lule is, that possession constitutes a sufficient 
title against eveij person not having a better title “ He that 
hath possession of lands, though it be by dissemti^ hath a right 
against all men but against him that hath right (A), lor, 
“till some act be done by the rightful owner to divest this 
possession and assert his title, such actual possession is prima 
facie evidence of a legal title in the possessor, so that, speaking 
geneially, the burthen of proof of title is thrown upon any one 
who claims to oust him this possessoiy title, moreover, may, 
by length of time and negligence of him who had the light, by 
degiees ripen into a perfect and indefeasible title ’’ ( 2 ) 

Hence, it is a familial lule that, in ejectment, the part} 
contro^ertlng my title must recover by his own strength, and 
not by m} w^eakness (A), and “when you will lecover anything 
tiom me, it is not enough foi >ou to destioy m\ title, but you 
must prove your own better than mine, for without a better 
right, melior est conditio possidentis ” (1) Similarly, mere 
possession will support trespass qu cl fr against any one who 


(/) “Perhaps the maxim that he 'who partakes the advantage ought to bear 
the loss IS only the consequence not the cause why a man is made liabk 
IS a partner “ (per Blackburn, J , m Bullen v Sh,arp^ L R 1 C P 86 
at p 111) 

(9) The maxim qut senttt onus sentire debet et commodum is applied also m 
equitj See, for example, Pitt v Pitt, IT & R 180, Francis, Mix 6 
{h) Doct A Stud 9 
(1) 2 Blac Com 196 

(ft) Dtgby v Fttzherbert, Hobart, 101, at 103, 104, Case XXXVI , Jenk Cent 
118, per Lee, C J , in Martin v Struchan, 6 T R 101, at 110, n See Feret 
V Hill 15 C B 207 (explained by Maule, J , in Canham v Barry, Id 69'^ 
at p 611), Doewon v Gent, 1 H & N 744, at p 760 

(I) R V Worcester, Vaugh 63, at 68, 60, Digby v Fttzherbert, Hob 101, 
at 103 See Asher v Whttbek, L R 1 Q B 1 
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cannot shoT^ a better title (m), theiefore he Tiho commits a 
trespass upon the possession of another, being himself a wrong- 
doer, has no right to put the other party to pioof of his title (n) 
And to the like effect are the rules of the civil lai\ non possesson 
incumhit necessita^ prohandi pos^essiones ad se peitinere (o), 
and in pan caum pos^es^or potior liaheri debet (p) 

The same rule as to the effect of possession holds good Tuth 
regard to chattels For instance, if a person finds a je\vel and 
takes possession of it (g), he becomes entitled to keep it as 
against anj peison \^ho has no better title, and he can maintain 
tiover for a conversion thereof by a mere wiong-doei (r) It 
must be noticed, ho\ve\ei, that the possessoi of land is generallj 
entitled, as against the findei, to chattels found on the land, 
for, as a rule, the possession of land caiiies with it possession 
of e\ery thing vhicli is upon the land, and, theiefoie, as against 
a mere findei, also the light to possess it (s) 

It IS a rule laid down m the Digest that the condition of the 
defendant shall be fa\ cured lather than that of the jdaintiff, 
favoiahiliores lei potiu^ quavi adores hahentnr (t), a maxim 
>\hich admits of \en simple illiistiation in the ancient piactice 
of oui ovn Courts, lor, if, on moving in arrest of ]udgment, 
it appealed fiom the whole record that the plaintiff had no cause 
of action, the Court would ne^er give judgment for him, foi 
mehor est conditio defendentis (u) 

If a loss must fall upon one or othei of two innocent parties 
who aie both free from blame, justice being thus in equihbno, 
the application of the maxim, mehoi est conditio possidentis, 
frequenth turns the scale (sr) It was, indeed, laid down by 
Ashhuist, J , “ as a broad general principle, that whenever one 
of two innocent peisons must suffer bj the acts of a third, he 
who has enabled such third person to occasion the loss must 
sustain it ” (y) But, in the light of later decisions, this 

(m) Every v Smith, 26 L J Ex 344, Jones v Chapman, 2 Exch 803, and 
cases there cited 

(n) Addison on Torts, 8th ed , p 303, citing isher v Whitlock, supra 

(o) C 4 19, 2 

ip) D 60, 17, 128, § 1 

iq) As to larceny of lost chattels, see R v Clyde, L B 1 C C 139 
(r) Armory v Delamme, 1 Stra 604 , see 1 Sm L C , 12th ed , p 396 

(«) S Staff Water Co v Sharman, [1896] 2 Q B 44, Elwes \ Bngg Gas 
Co , 33 Ch D 662 
it) D 60, 17, 125 

(tt) See Bnckhead ^ York, Hob 197, at 199 

(a) Per Bayley, J , in East Ind Co v Tntton, 3 B & C 280, at p 289 
iy) In Ltckbarrow v Mason, 2 T R 63, at 70 
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pioposition lequires modification (r) As a lule, A is not liable 
to make good a loss which has fallen upon B by the act of 
C , unless the proximate cause of the loss was the bleach of a 
duty owed bj A to B (a) For example, A innocentl} accepts 
a bill of exchange drawn b> V foi £500, but so diawn as to 
facilitate the foigerv which C subsequenth commits by fiaiidii- 
lentlj altering the bill into a bill foi £3,500, aftei the forgery 
B teomcN the holder of the bill in due couise (6), he (aiinot 
cast any loss he sustains thiough the forgeiy upon A , for A 
owed him no dut>, eithei by law oi bj contiact, to take 
precautions against the altciatioii (() ‘It is not (onsistent 
with the geneial spin! of the law to hold innocent peisons 
lesjionsible foi not taking nieasuies to pie\ent the commission 
of a crime which they haie no leason to anticipate although 
theie maj be an exception in the case wheie one of the paities 
to the instiuinent has, eithei by expiess agieement, or by 
implication established m the law, become bound to use such 
precautions ” (d) 

Freedom from blame, howeMu, In no means leads in all 
cases to the application of the maxim, melio? e^t tondiiio 
pomdentis For instance, monej which has been jiaid and 
leceived without fault on either side is frequently reco\eiable, 
either as paid undei a mistake of fact (e), oi on the giound of 
failuie of consideration (/), oi in consequence of the expiess oi 
implied terms of some contiact Thus, in ( or \ F)enttip (y), 
the plaintiffs bought from the defendant a bar of sihei at an 
agreed puce pei ounce, and paid the puce of four ounces which 
an assayer, acting as agent foi both paities, calculated that the 
bai contained, aftei the delner^ of the bai it was discovered 
that it in fact contained onh two ounces, and it was held that 
(he plaintiffs, having first offered to letuin tlie bar, weie entitled 
to lecovei the difference in -calue between its supposed and its 

(z) See per Ld Coleridge in Arnold v Cheque Bank 1 C P T) 587 \t 
p 588 , per Ld Field in Bank of Eng \ T agliano Bros , [1891] \ C 107, 
at p 169 

(а) Le Lime v Gould, [1893] 1 Q B 491 

(б) See the BiPs of Exchange Act, 1682 (45 A 40 ^lct c 01), b 04 

(c) Seholfieli V Londesborougli, [1896] A C 614 see also to/ Bank of- 
Aus\ral V MareUll, [1906] A C 659 

id) Per Ld Halsbury, [1896] A C at p 537 

(^Shandy Grant, 15 C B N S 324, see p 181 

Jones v Ryde, 6 Taunt 488, at n 495, Devaux \ (onolhj 8 

C B b40 

(y) 3 M & S 344, and 8 C B 668-659 



IHE LAW or CONTBACTS 


465 


true eight, ds moiie> had and receivetl to their use, for this 
was d case of mutual innoceiK e and equal erroi 

In (^ouits of equity, where two persons, having an ^qual 
equity, Ihue been equalh innocent and equalh diligent, the 
general rule applicable is, inehor tst ionditio im^idenUs oi 
(lefendeutis Siuh (\niits hequentlj refuse to inteifeie against 
a hona fide purchaser for \aluAble consideration of the legal 
estate who purchased without notice of anv acheise equitable 
title (h) provided that the purchaser’s legal title is complete (/) 

Not oiih III aquoli jine, but likewise in pan delido^ is it 
true that potwi e^t (onditw pomdeniis, where each parh is 
equalh in fault, the law fa'^ours him who is actually in 
possession, a wrell-known lule, which is, m fact, included in 
that moie comprehensi\e maxim to which the piesent remarks 
aie appended said Jluller, T, “a paity come into a 

court of ]U 8 tice to enfoice an illegal contiact, two answers ma\ 
lie gi\en to his denund the one, that he must draw justice 
f 10111 a puie fountain, and the othei, that potwi est ( onditw 
po^mhntis ” {1) Agieeabh to this lule, wheie money is paid 
b\ one of two jiaities to such a contiact to the othei, in a case 
where both mav be c onsidoiec?^^s participes rinnniis, an action 
will not lie aftei the contiact is executed to ieco\ei the mone-v 
If A agiee to gne B mone^ foi doing an illegal act, B cannot 
leco'iei the mone> b\ iction, although he has done the act, yet, 
if the inone> be paid A cannot leco^ei it back (?) So the 
premium paid on an illegal insurance, to co^ei a trading with 
an enem\, cannot be reco'ieied back, though the underwriter 
cannot be comjielled to make good the loss {m) In these and 
similar cases, the jiaity actualh in possession has the advantage 
am par dehctnm est duorum sempei oneratui petitor ct mehor 
hahetin possessoris lansa (n) 

(h) Thorndike v Hunt 1 De Cj AT 563 Taylor \ Blakelock U Ch D 
560 

(t) Ptmell \ bond d Prov Bank [1893] 1 Ch CIO, and [1893] 2 Ch 556 
See also the maxim, qut prior ett tempore, Ac an-fcj, p 234 

(k) Munt V Stoker, 4 T B 561, at p 564 see 2 Inst 391 

(l) Webb V Btihop, cited 1 Sel^v N P , 13th ed at p 112 see Brotcntng 

V Moms, Cowp 790, per Park, J in Richardson v Melhsh, 2 Bing 229, at 
p 260, Taylor v Chester, L R 4 Q B 309 Horse v Pearl Ins Co, [1TO41 
IK B 668, Farmers Mart v Mtlne, [1916] A C 106 

(m) Vandyck v Hewitt, 1 East, 96, Lowry v Bourdteu, Dougl 468, Andree 

V Fletcher, 3 T R 266, Lubbock v Potts, 7 East, 449, Palyart v Leckte, 
6 M AS 290, Cowie v Barber, 4 M A S 16 See Edgar v Fowler 3 East, 
222, Thistlewood v Cracroft, 1 M AS 600 

(n) D 60, 17, 164 
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“The maxim, in pan delicto potioi est conditio possidentu, 
IS as thoroughly settled as am pioposition of law can he It 
IS a maxim of law, established, not foi the benefit of plamtifts 
01 defendants, but is founded on the piinciples of publn policy, 
uhi(h yill not assist a plaintiff T\ho has paid o\ei nione\, or 
handed o^ei piopeih, iii pursuaiRe of an illegal oi immoral 
(ontract, to lero’sei it bark ^foi (o) the Courts will not assist 
an illegal tiansartion in an^ lespect ’ ” {p) The maxim is, 
theiefoie, intimateh (onneded with the nioie < ompiehensive 
luleof 0111 law, <i tuipi (misa non ontui actio (cj), on account 
of which no (Wit will allow itself to be made the instrument 
of enfoicing obligations illeged to iiise out of a contiact oi 
transaction which is illegal ^ (?) and the maxim ma\ be said 
to be i biainh of that compi(hensi\e iiile foi the well- 
establisJied test, foi deteiiiiiniiig whethei mone^ oi piopertv 
which has been jiaited with m LOimeetion with in illegal 
tiansactioii can be leco^eied in a Couit of justice, is to ascertain 
whcthei the plaintiff, in suppoit of liis case, oi as pait of his 
cause of action, necessaiih lelieb upon the illegal tiansaction 
if he “lecjuiies aid fiom the illegal tiansaction to establish his 
case,” the Couit will not entertain his claim (sj 

In connection with this test it must be obsel^ecl th.it, until 
the contian be shown, thtie is a piesumption that when nic)ne\ 
IS paid it is paid in dischaige of an antecedent debt oi liability 
upon the jdamtiff who claims the lepayment of mone^ lies the 
onus of juoMiig eirnimstam es lendeimg the defendant liable 
to lepa's it (t) The application of the tebt led to the defeat 
of an action to leco^ei the half of a bank-note, pledged to secure 
payment of a debt which was conti acted for an illegal con- 
sideiation, and of which debt no payment or tendei bad been 
made (?c) 

In Tayloj ^ Boueis (?), the lule laid down, and acted upon, 
was that ^ wheie mone^ his been paid oi g*oods delneied, under 

(o) Per Ld Ellenborough m Edgar ^ Fowler 3 East 2‘22 
ip) Jiuigiii 111 Taylor \ Chehter L R 4 Q B 309 it p 313 Scl Collms 
Blantern 2 Wils K B 341 and Holman \ Johnson Cowp 341, at 343 
(q) Post p 472 

tr) Per Lindlti L T , in Scott \ Brown [1892] 2 Q B 724, at p 728 
Is) Smpson a Bloss 7 Taunt 246 and Fitaz v Nicholls 2 C B *'01 
(both appioied in Farmers Mart v Mtlne [1915] A C 106, at p 113) See 
also Soott a Brown [1892] 2 Q B 724 

(f) ^ekh \ Seaborn 1 Stiik 474, Aubert ^ Wa/sli, 4 Taunt 293 Ex p 
Cooper, N , 1882, p 96 

(tt) Taylor ^ Chester, L E 4 Q B 309 

(x) 1 Q B D 291 see also Syme* \ Hughes L B 9 Eq 475 
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an unla^^^ul afrieement, but tlieie lias l>eeii no fiiitlier pei 
formaiice of it, tlie ])ait\ pavinp^ the mollt^, oi deliieiinfif the 
goods, niav icjmdiaie Ihe tiausaction, and leroiei hack his 
mone^ oi goods ’ (y) and it ^\as said that sudi action is not 
founded upon tlie illepi.il agreement, noi biought to enforce it 
but, on the (outran , the plaintiff has Te]mdiated the if»ieenient 
and Ills action is founded on that lepiidi ition ” fy) Tim 
doctiine 'was followed m a latei case (r), in which i lad\ ga\e 
inone\ to a niaiiiage biokei under an illegal (ontiact 1)\ winch 
part of the iuone\ w is io lie letuined if he did not piocuie 
her an engageinenl of maiiiage within nine niontlis She 
lepudiated the agieenienl within the ]>eiiod and ie(o\eied the 
whole of the nione\ paid In kuiihy \ I'homson (n), howe\er 
some doubt was exjiiessed In the (biiii is fo whethei the alum 
lule was feound, and it was held that when inon{\ lias been 
paid iindei an illef>al a^ieenient a paiiml (allying into effect 
of the illegal puipose foi which it was jiaid is siifhi.ienl to 
2 )ie\ent the ie(o\ei\ of the mone’^ A foil ion, the iiioiun 
cannot be lenneied it the illegal puipose has bten tulh 
completed (b) It is to be ob&eived that in fappauht} \ 

Rarulan (c), wlieie the doctiine was applied, that theie was a 
hnus pa n\t( ntme ^ enabling a person to ieco\ei money jiaid undei 
an illegal coutiact so long as the contiait lemained txecutoiv, 
it was suggested (d) that such doctiine would not apph to a 
contiact ‘ of a natuu too gio&sly imnioial foi the (’ouit to 
entei into aii\ disiussion ot it as where one man has jiaid 
mone\ In of hue to aiiothei to niuidei a thud peison ’ 

The geiieial iiile undoubtedly ib that ‘whoe\ei is a ])alt^ A{,gjgnees 
to an unlawful ( ontiact, if he hath once jiaid the iii{)ne\ 
stipulated to be paid in pursuance thereof, he shall not have 
the help of the Couit to fetch it back again ” (c), and this lule 
so fai as it affects a pait\ to an unlawful contract, iiectssaiily 
affects also all such assignees oi lepreseutatives of that ])ait\ 
as stand in no bettei position than the party himself (/J A 

(y) Per Cockbuiu, C J 1 Q B D 295 , «ee also per Mtllish T J Id 
300, and per Bavley and Littledale, JJ , in Ha^telou, ^ Jackson, h B & C 
221, at pp 224 226 

(*) Herman ^ Charlesuwrth, [1906] 2 B. B 12 i 
(a) 24 Q B D 742 

{b) Herman v Jeuchner, 16 Q B D 661 
(c) 2 B & P 467 
id) By Heath, J 

(e) Per Wilmot, C T , m Colhns v Blantem, 2 WiJs 341 

(f) See Belcher v Samhoums 6 Q B 414, Be Mwpleback, 4 Ch D 160 
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Trastee in 
bankruptcy 


Impat 

dehdtm 


One party 
innocent 


tiustee in bankiuptn, llo^^e^eI, (an sometimes rerovei mone\ 
paid by the bdiikiupt iindei an illegal (ontratt, and not 
^e(o^p^able In the bankiiipt himsell, on the ground that he 
(laiins the moiie'N, not thiough the bankrupt, but by foKe of 
his own title tbeieto iindei the baiikiuptf\ lau {()) 

In (iitain c iic iimstam es parties to an illegal transaction 
ought not to be legauled as in pan Jeluto ‘ Wheie rontiaots 
or tiansac tions aie piobibited M ])ositne statutes foi the sake 
of protecting one set of men horn anothei set of men, the one 
fioni then situation and condition lieing liable to be oppressed 
or imposed u])on by the other theie the jiaities aie not in pan 
fleluto, and in fuitheiance of these statutes the person injured, 
iftei the ti ansae ti on is finished and completed, may bimg his 
iction and defeat the contract’ (//) And it maj be said 
geneiallv that the doc time of pai 'lehctiim is inapplieahle “m 
cases of oppressoi and ojipiessed For this reason a debtoi 
\ias alloyed to leccner mone\ which he had secretlj paid to one 
of his cieditois in oidei to induce him to agiee to a composi- 
tion (i), both juiities yeie ni diluto, because the act was a 
fraud upon thc' othei cieclitois hut it was held not to be jmi 
(leliitum^ because the one had powei to dictate, the othei no 
alternate e but to submit 

It a])])eais that eqiiih will gne lelief to a peison who has 
been ])ait> to «ni illegal tiansactioii, and i)aid money oi giyen 
se( unties undei it, if he has acted iindei pressuie oi undue 
influence ( 1 ), and it has been laid down generally that where 
the parties to an illegal contiact aie not in pa<n deluto, and 
where public polic\ nia;^ be considered as advanced by allowing 
the moip excusable of the two to sue foi relief against the 
transaction, lelief maj be gnen to him in equity (/) 

In 111 action foi money had and leceiyed to the use of the 

(pi Re ( ampbeW 14 Q B D 32, where Re MaplehacK supra, was dis 
tmguished flee also Doe d WtlhamH v Lloyd 5 Bing N C 741 Clarke 
iV Shee, 1 Cowp 197 

(h) Per Ld Mansfield in BrotrniTig v Moms 2 Cowp 790, see also per 
Fry, LJ m Kearley v Thompson, 24 Q B D 742 The provisions of a 
statute sometimes enable the one party to an illegal contract to sue the other 
although both contracted with knowledge that the contract was illegal (see 
Lewis V Kmght, 4 E A B 917, Barclay v Pearson, fl893] 2 Ch 164, 
Bonnard v Doit, [1906] 1 Ch 740) 

(t) itkmeon V Denby, 7 H A N 934, and 6 Id 778 , and cases there cited 
(fe) Osbaldiston v Smpson, 13 Sim 613, WtlUams v Bayley, L R 1 H L 
200, Jones v Merwnethshire Soc , [1892] 1 Ch 173, at p 183 

(1) See per Knight Bruce L J , in Reynell v Sprye 1 D M A G 660, at 
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two p]aintifps (//?), tlie defendant lelied on a leteipt for the 
mone}, sig^ned bj one of them It was held that Ihe receipt 
did not estop the plamtifts fiom pio\in^, as they did, that the 
mone} had not been paid (n), and upon pi oof that the leceipt 
was a fiauduleiit ti ansae tion, between the detendant and the 
plaintitt who sip^ned it, to which his co-plaintitt was not pin}, 
it was also held that neither the maxim, in pan dehtto potioi 
conditio posbidentn^ noi the maxim, nemo allegans furpi- 
tudinem wain est audiendus (o), was a])plKahle to defeat the 
action One of the plaintifts was not in deJuto^ and as ap;ainsi 
him the defendant could not leh upon liis own fiaud 

Thus far we ha\e (onsideied the effect of pat d( I id inn as 
lietween the immediate parties to the illepfal tiaiisaction, oi 
])eisons who (laini iindei them wo must add tint, whne inoiio> 
payable undei an illegal contract, is paid one paih fheieto 
to a third peison, who lecenes if as a^^enl toi the^othei pait\, 
the maxim undei c onsideiation does nof ^^eneiallv apjih to 
j)ie\ent such othei pait\ tiorn lecoAeiini^ the monev tiom his 
agenf, is moue\ had and lecened to the jdaintift s use (p) The 
obligation ot an agent, who has iccened moue\ io the use of 
Ills piincipal, to jiaA it cnei to him, lests ujicm the agent’s own 
jiiomise which the law implies tiom his so lectning the money, 
and, since the piincipal bases his claim to the mone} upon that 
promise, and not upon the oiigina] contiact in icspect of which 
the mone} was paid fo the agent, it is geiieialh immateiial 
whether such original contiact was legal oi illegal (q) A 
])iincipal, liowe'vei, cannot leco^ei moiie> leccned foi him 
Ills agent, if such leceipt itself was illegal and pait of an 
illegal tiansaction in which both piincijial and agent were 
concerned (;) The law will not lend its assistance to adjust 
thc^ profits of a paitnership formed foi the puipose of deriving 
profit from an illegal ad\enture, or to settle the mutual claims 

(m) Skaife v Jackson, 3 B AC 421, Farrar \ HuMnnson, 0 A A F 
h41, see per Parke B , m Wallace \ Jackson, 7 M AW 273 

(»0 See Bowes \ Foster, 2 H AN 779, Lee \ L ti I Ry Co , h K 
Ch 527 Cf Bickerton \ Walker, 31 Ch D 151, Llotjd s Bank v Bullock 
[18%] 2 Ch 192 
(o) 4 Inst 279 

ip) Tennant v Elhott, IB A P 3, Farmer ^ Russell Id 296, Bousfield 
Wilson, 16 M A W 185 

iq) See 1 B A P at pp 29b 299 Cf Bridqer v Savage, 15 Q B D 363 
(r) Nichohon \ Gooch, 5 E A B 999, at p 1016 



470 


Till* LAW OF CONTKACTS 


Stakeboldeis 


Contribution 
between joint 
tort feasois 


of the paities engaged m it (s) The maxim, ei patto ilhcito 
non oritur adio, (learl\ applies [t) 

Again, T\heie a piimipal pci}s mone\ to his own agent, 
authorising him to apply it to \ paiticiilai jmipose, it is 
generally open to the piinoipal, so long as the monej lemains 
ill the agent’s hands unapplied, to ie\oke the authorit;y and 
demand the mone\ back, and the agent ( annot lesist this demand 
by saving that the jmipobe to which he was ongmalh authoiised 
to appl\ the money was illegal (u) And, similaily, it a part} 
to an illegal wagei pays mone\ theieunder, not to the othei 
I)arh , but to a stakeholdei, the stakeholclei, so long as the money 
lemains in his hands, is Iwund io letuin the mouoA to that party 
if he demand it back liefoie it has been ])aid to the winner oi 
the winiiei s igeiii he is liable to the losei it he pay the Inserts 
money to the winiiei after notice horn the losei not to do so (i), 
though it IS othei wise, if he pay it to the winner without any 
such notice fioiu the losei (y) This mle, that the authoiity 
of the stakeholclei to pay the money may he leyoked before it 
has been acted upon, tends to pieyent the illegal contract from 
being executed 

To the maxim lespecling [/ai rlehctum ina} be leferied the 
rule that one of ttvo ]oint wiong-doeis c annot enforce against 
the otlic'i any claim foi tontiibufion oi indemnity, although 
the foimei has home, oi is about to beai, the entiie buideii ot 
making roinpeus itioii for the joint wioiig (r) This lule, 
howeyei does not apply m the case of c oiitiibution in general 
ayeiage (u), and, moieoyei, is limited to cases in which the 
wioiig-doei who seeks such rediess knew, or inust he piesumed 


Judp[ni in M r allan ^ Mortimer M & y\ 036 it pp 642 643 see 
Fvrret \ ^ftlllam8 (the Cise of tlu Tvio HighwiMnen I tikd in Burrows 
\ Rhodes, [1899] 1 Q B 816, it p 820 ind (f T/iiiaiffs a ( ouJthiiatU 
[1896] 1 Ch 496 

(t) See Stewart v Gtbwn 7 Cl A b 707 it p 728 
(ii) Taylor v Leudey 9 Exst, 49, Bone \ Eihlei^i > H A N 925 
U) Cotton ^ Thurland, 5 T R 405 Smith \ Bichnere 4 Tinnt 474 
Hastelow v Jackson 8 B AC 221, Barclay \ Pearson, [1893] 2 Ch 164, at 
168 See nlso Strachan ^ Unwers Stock Fxth [1895] 2 Q B 329 (iffirmed 
[11896] A C 367), at p H4 and Burge \ ishley, [1900] 1 Q B 744, 747 (cases 
lAhere the contrict uas void under the Gamini? Ad 1S45 (h A 9 y let c 109) but 
noV» illegal) 

\jy) Houson a Hancock, 8 T R 576 Gafty a Field, 9 Q B 431 440, 
see \*l8o Strachan v hmver^ Stock Etch (^o 2), [1895] 2 Q B 697, at 
p 

Merryweaiher ^ Nixan, 8 T R 186, see The Englishman, [1894] 
P 23fe. iiid [1896] P 212 (distinguished m The Morgenqry [1900] P 1 
(a) \ Austin Fnare S S Co v Spllers rf Bakers [1915] 3 K B 686 
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to have known, that he was doing an unlawful art (6) A 
person, who has been employed oi lequested to do an act, which 
in itself was not necessaiily oi appaienllv illegal, and which 
he has done honestly and bona fide in (ompliance with his 
emplo\er’b instructions oi lequest, is theiefore geneiall^ entitled 
to be indemnified b\ liis emplo’^ti against the consequences of 
such act pro\ing to be an ]n]ui\ to thud peisons (c), but only 
wheie he has acted without negligence, and wheie the m]ury is 
the natuial and direct consequence of the act, and not a con- 
sequence aiising meieh fioni the paituular manner in which 
the act IS done (</), and the iiile does not affect an action ol 
deceit, bi ought b^ a peisoii who has been induced by a fraudu- 
lent misiepiesentation to do acts which were in tact illegal, 
or e^en ciiininal, but which, in consequence of such lejiiesenta- 
tion, he did in the belief that the\ weie neither illegal noi 
immoral acts (e) Again one of two paitneis who has dischaiged 
a liabilitv of the him, inciiiied thiough the wiongful acts of 
hib co-paitnei to which lie liiniself was not pin\ (/), oi thiough 
negligent acts done, not himself, but by a sei\ant of the 
firm (9), can geiieially claim indemuiti 01 contribution from 
his copaitner Moieo\ei, it is well established that, where 
mone\ has been paid In a tiustee in bleach of iiust to persons 
who took it knowing the payment to be a bieath of trust, 
the> and the tiustee aie not joint toit-feasois within the abo\e 
lule (Ji) 


Ex Doio MALo ojjiiiii Actio (Pei Loid Mansfield in 
Holman \ Johnwn, Cowp Ml, at p 343 ) — A tight of 
action cannot anse out of fiaud 
It was thought con\enient to jdace this maxim in immediate 
proximity to that which piecedes it, because these two important 

(6) Adamson v Jams 4 Bing 06, at p 73 see per Ld Herachell m 
Palmer v WtcK, dc Co [1894] A C 318, it p 324 

(c) Betts V Gtbbtns, 2 A A B 37 see ShacKell \ Roster, 2 Bmg N C 
634, at p 637 Toplis \ Grane 5 Bmg N C 636, at p 660, Dugdale v 
Lovenng, L R 10 C P 196 (Jrotes \ Webb 114 L T 1082 

(d) Per Lindle} Ij J in Cory \ Lamhton, etc ColUertes, 113 L T 738, at 
p 740 

(e) Burrows a Rhodes, [1899] IQ B 816 (as to which see Leslie v 
Reltable, etc Agency, [1916] 1KB 652, at pp 668—660) Dixon \ Faueus 
30L J Q B 137 

(/) Campbell v Campbell 7 Cl A F 166, at p 181 

ig) Pearson v Skelton, 1 M AW 604 

(h) Moxham v Grant, [1900] 1 Q B 88, at p 93 


Innocent 
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lules of aie iiitimateh lelated to each other, and the cases 
\)vhich h*ne alread} been cited in illustration of the rule as to 
par deluUnu mA\ be lefeired to /generally as establishing the 
position, that an action cannot be maintained which is lounded 
in fraud, oi which spimgs ei tin pi (ansa The connection 
which exists between these maxims ma> , indeed, be batisfactonlj 
shown by lefeience to a case alieach cited In Fnaz ^ 
^icliolh (/), an action was bioiight to refo\ei damages foi an 
alleged conspiiac^ between 11 , the defendant, and a third part'y, 
r , to obtain pavment of a bill of exc hange ac c epted by the 
plainti# in consideiation that B would abstain fiom pioseciiting 
C for embezzlement , and it was held that the action would not 
lie, inasmuch is it spiang out of an illegal tiansaction, in which 
both plaintift and defendant had been engaged, and of which 
proof was essential in oidei to establish the plaintih s claim as 
stated upon the lecoid In this case, theiefore, the maxim, 
(I (lolo mala non otitai adio^ was eMclenth applicable and 
not less SC), with regard Indh to the oiiginal (oiru])t agieement 
and to the subsequent alleged c c)ns])iiaf\, was the geneial piin- 
ciple of law, in [tan (hhdo poiwi esf (onditio defendentis (/.) 
To the class of cases also which establish that c onti ibution 
cannot be enfoiced amongst wiong-doeis (/), and that a person, 
who has Iviiowingh committed an act declaied bi the law to 
be criminal, will not be permitted to reco\ei compensation from 
others who participated with him in the commission of the 
crime (w), a similar remark seems ecpialh to apph Bearing 
in mind, then, this connection between the two kindled maxims, 
we shall proceed to consider biiefl^ the \er\ comprehensne 
principle, ei dolo vwhj or, more generally, ci fin pi cansa^ non 
oiitin actio 

In the hrst place, then, we ma\ obsene that the word dohi, 
when used in its more comprehensne sense, was understood by 
the Eoman jurists to include '‘e'ver^ intentional misrepresenta- 
tion of the truth made to induce another to perform an act 
which he would not else have undertaken ” (n), and a marked 
distinction accordingly existed in the cnil law betw^een dohi 
honui and dolui mahis the former signifying that degree of 

ro 2 C B 501 at pp 612 516 Set ante p 460 

(ic) See aleo Stevens \ Oourley 7 T B N S 99 it p 108 

(1) See ante p 470 

(w) Per Ld L\ndhuiBt in ( ilburn \ Patmore, 1 Cr M A, E 73, at p 83, 
per Maule, J , in Ftvaz \ Nicholls 2 C B 501 it p 609 

(w) Mackcld Cn Law, 165 
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ditifiee 01 (lexterit\ a ijeison mififlit law full} emi)lo\ to 

achance Ins own inteiest, in seli-deiem e aj^ainst an eneim oi 
toi some othei ]iistifiable pin pose («), and the lattei infludinfi^ 
e\ei> kind of craft, f^iiile, oi inat lunation, intenlionalh 
employed foi the purpose of deception, cheatnifif, oi (iicum- 
^ention (p) As to the latter species of do/f/s (with whuh alone 
we aie now concerned), it was a fundamental iiile, to he ohseiied 
In e\ei}one in a jiidunl jiosiiion, that dolo main padum ac 
)ion senafumm ((/), and, in oui own law, it is a familial 
])iin(iple that an action hroujj^ht upon a supjiosed contract 
which IS shown to haie ansen fiom fraud, ma\ he successfulh 
lesisted (/) 

It is, moieo\ei, a ^eneial pioposition that an a^iieeinent to 
do an unlawful act cannot he siippoited at law (s)--that no 
iip^ht oi iction can sjuiiifr out of an illegal contiict (f), and 
tliisiule, which apjdies not onh wheie the contiact is es]>eciall\ 
illegal, hut wheneiei it is o])])osed to public ])o]ic\ (/) oi founded 
on an imnioial < oiisideiation (w), is cxpiessed h\ the well-known 
maxim, c? t///p/ (ansa non ontai (utio^ and is in accoidance 
with the doctime oi the cnil hw, [Huia (jaa (uipan laiuain 
(ontinint non sunt ohsiuanda (/), that is to sai, wheieiei the 
c onsicleiation, whic h is the giouncl of the juomise, oi the piomise 
which IS the consequence oi effect of the c onsicleiation, is 

unlawful, the whole conti ut is \oul A Couit ol law will not, 
then, lend its aid to enfoice the peifoimance of a contiact which 
ippeais to haie been enteied into h\ both the contracting paities 

(o) Mitkeld Ci\ Liw 10s B<11 Diet ind Difj ot '^cots T 119 D ^ 

3, Brissoii ad verb Dolus Tayl tiv Law 4th ed llh 

(p) D 4 I 1 2, Id 60 17 79 Id 2 14 7 0 9 

iq) D 2 14, 7, ^ 9 

(r) Per Pdtteson, J , in iampbell \ Fleming 1 A d. E 40 at p 42 per 
Holroyd J in BaUon ^ Donovan 4 B & Aid 21, at p 34 per Ld Mansfield 
m Gtbbori \ PayrUon 4 Burr 2298, at p 2300, Eians \ Edmonds 13 C B 
777, Canhani v Barry 16 C B 597 (with which cf Feret \ Hill, Id 207) 
Retfnell v Sprye, 1 De (1 M AG 600, Cur&on \ BelvLortliy 3 H L C 742 
The effect cf fraud upon a contricl, and the right to rescind i contiict on the 
ground of fraud ire discussed under the maxim caieat emptor post 

(a) Per Ld Abingcr in Lewis v Davison, 4 M A W 054, it p 057 

(t) Per Ashhurst, J, in Bloch ford \ Preston, 8 T B 89 at 9i Sn 
Jones V Waite, 5 Scott N E 951, 6 Bmg E C 341, and 1 Id 650 Rttchu 
V Smith, 0 C B 462, Cundell ^ Dauson, 4 Id 370, Sargent \ Wedlaki 
11 Id 732 

(u) Allen Y Eescotts, 2 Lev 174 ^alker\ Perkins 3 Bun 16()H, Wetherell 

\ Jones 3 B A Ad 221, at pp 226, 22(}, Egerton \ Brounlou 1 H L 

Cas 1 (distinguished in Caithness v Sinclair, [1912] S C 79, and in Re 
Wallace [1920] 2 Ch 274) 

lx) D 2, 14, 27, § 4, I 3, 20, 24 


Euh in 
our law 
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foi the express imipose of cairymg into effect that ^hich is 
piohibiied by the law of the land, and this objection to the 
’validity of a contract 'must, from authority and reason, be 
alloTved in all cases to pievail N^o legal distinction can be 
supported between the application of this objection to paiol 
(ontiaots and to (ontracts undei seal, for ‘ it would be in oii- 
sistent with reason and principle to hold, that, by the mere 
(eiemoin of putting a seal to an instiument, that is, b) the 
\oluntan act of the paities themseUes, a contract, which was 
'void in itself, on fhe giound of its being in Molation of the law 
ol the land, should be deemed ^alid, and .in action maintainabb 
thereon, in a (’ourt of justice fi/) 

In ( olhns ^ Bhmtein {z), winch is a leading rase to show 
that illegality ma\ well be pleaded as a defence to an action 
on a bond, it was alleged that the bond had been given to the 
obligee as an indemnih foi a note entered into by him for the 
jiuipose of indiKing the piosecutoi of an indictment for peijun 
to withhold his eMdence For the plaintiff, it was contended 
tint the bond was good and lawful, the condition being singlv 
foi the pa\nieiit of a sum of money, and that no a\(nnent 
should be admitted that the bond was gi\en upon an unlawful 
consideration not ipjiearing upon the face of it, but it was 
held that the bond was ^oid ah imtw, and that the facts might 
be specially pleaded, and it was obsened b> Wilmot, ('' J 
delneiing the judgment of the (^uit, that the maiinei of 
the transaction was to gild o'ver and conceal the tiuth, and 
w lienee ei Courts of law see such attempts made to conceal such 
wicked deeds, the^ will brush away the <obweb \arnish and 
show the tiansactions in then tiue light ” And again, this 
is d coiitiact to teiujit a man to tiansgiess the law, to do that 
which IS injuiious to the communit\ it is ^oid by the common 
law, and the reason wh> the common law sa\s such contiacts 
aie 'void is for the public good you shall not stipulate for 
iniquity All writeis upon oui law^ agree in this — no polluted 
hand shall touch the puie fountains of justice ” (a) 

It Is obviously detrimental to the interests of the publn 
that the course of justice should be perveited, and upon that 

fy) Pei Tind^l C T in Gax Light Co y, Turner, 5 Bmg N C 666 at 

p m 

(z) 2 \^]ls 341 Bee 1 Sm L C 12th ed , p 412 

(a) See, also, Prole ^ IT iggins, 3 Bmg N C 230 , Parton v Popham 9 
East 408, Pole \ Harrobtn Id 416, n , Gas Light Go v Turner, 5 Bing 
N C 666, and 6 Id 324, Cuthbert ^ Haley, 8 T B 390 
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ground, and in accoi dance with the decision in ColJtn^ \ 
Blantern, it has been fiequently luled that agreements to 
( ompromise pending criminal piosecutions are illegal and 
\oid (6), and such an agreement cannot be enforced, e\en 
though it was enteied into with the sanction of the ]udge at 
the trial of the proceedings to which it i elated (0 Tliere is 
authority for sa-^ing that a compromise is peimissible in the 
ease of a misdemeanor, such as a (ommon assault, which might 
ha-\e lieen made the subject of a cnil action, ind which is not 
legal ded foi this purpose as an oltence of a public natuie (d) 
but this exception to the gcneial lule <leail\ does not extend 
to the offence of obstiucting a highway, for that is a matter 
wdiich conceins the public (e) Siniilaih agieements, whether 
expiess or implied, that no jiioseculion shall be iiistitutfd lor 
a supposed ciime aie illegal, and no action can be inaintamed 
theieon (/), though it ajipeais thit a meie threat of a piosecu- 
lion, made by a cieditoi to his debtoi, does not m-ialidate a 
security foi pajinent of the debt which the debtoi subseqiienth 
gives to the cieditoi, and which the cieditoi, though induced 
theiebj not to juosecute, ^ft takes without enteiing into an\ 
agreement whate'sei that he will not prosecute (g) Other 
igieements which aie illegal, because tlu‘\ tend to inteifere 
impiopeilv with the coiiise of justice, aie agieements to pa-v 
mone} loi the withdrawal of a iietition to set aside a jinblic 
election on the giound of biibei) (A), oi of a motion to stiike 
a solicitoi oft the lolls foi professional misconduct (/), oi of 
opposition to a bankrupt’s application foi his disdiaige {L) 
and also agieements, made with a buret;y for the ippeaiance 
01 good conduct of a defendant to ciiminal proceedings, to 


(b) bee Ex p Cntchley, ID A L 527, Be Campbell, 14 Q H i) )2 
Lound \ Grimwade 39 Ch D 605 

(c) Keir V Leeman^ (> Q B 308 , 9 Id 371, Wtndhill L Bd \ Viut 45 
Ch D 351 bee R \ Blakemore, 14 Q B 544, i? \ Hardey Id 530 
R "v Alleyne, 4 E A B 186 

(d) Ketry Leeman, supra Fishei \ ipolHtiaris Co L B 10 Ch 1297 

(e) WindhiU L Bd v Vmt, •supra 

tO Ward \ Lloyd, 6 M A Gr 785, f lubb \ Uution, 18 ( B N b 4i4 
U tlUams V Bayley, L R 1 H L 200 Re MaplelacK 4 Ch D IdO Flou er \ 
Sadler, 10 Q B D 572 Jones v Menonethshtre Soc [1892] 1 Ch 173 
(gf) Ward v Lloyd, and Flouer v Sadler supra 

(h) Coppocl \ Bower, 4 M & W %1 

(i) Ktrtoan \ Goodman 9 Dowl 330 

(K) Kearley v Thomson, 24 Q B D 742 
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3 ii(leinnif\ the siiiet\ against his liabilities as mch (/) None 
of those agreementfa will be enfoired b\ the Courts (w?) 

As a geiieial iiile, then, a f ontiatt ( annot be made the subject 
ot an action if it l>e impeachable on the ground of dishonesty, 
01 as being opposed to jmblic poli(\ if it be either (ont}/i hono^ 
mores, oi forbidden h^ the law (n) In answei to an action 
founded on such an agieement, the maxim ma\ be urged, er 
malefido i\on outur contracts (o)- a coiitiact cannot aiise out 
of an act ladnallv mcious and illegal “those who come into 
i court of justice to seek lediess must come with clean hands, 
and must disclose a ti ansae turn warianted In law ’ (;>), and 
“it IS quite deal, that a coiiit of justice can gne no assistance 
to the enforcement of contracts which the law of the land has 
interdicted ’ (c/) 

It does not fall within the jdan ot this woik io eiiumeiate 
much less to considei at length, all the difteient giounds on 
which a contract nnu be invalidated foi illegality (/) We 
shall meieU cite vmie few cases in illustration of the alxive 
lemaiks In stiict accoidaiice with them, it has been held that 
no action could be maintained on \ bond gnen to a jierson 


(h Herman \ Jeuchnei 13 Q B D 51)1 ( onsol E d ? ( o \ Mu^qravi 
flOOUj 1 011 i7 

(m)As to the (oiiiproinist of divoitt. suits sic Ciipps v Hume fl L T Ch 
J7, and Broun \ Brine 1 L\ D 5 md compiiL I pion v Hindcrson lOG 
L T 

(«) Pei Ijd Ecn^on m Kirkman v Shati trass, 6 T B 14 at p Ih SUtem 
\ Gourleij, 7 C B N S 9*1 CunarJ \ Hydt 2 E & E 1 bit per Holiovd, 

J , in Doe d ^e^ard \ Hawthorn 2 B A Aid %, it p 10 i, per Martin B 
m Horton \ Westminster Impr ( ommn 7 Euh 7W), <i1 p 791 

As to contracts void ou tin prouiid of miintenancc or charapert\ tee Earle \ 
Hopwood 9 C B N S 566 Simpson \ Lamb 7 E A B 84 Sprye v Porter 

Id 58 Grell \ Levy, 16 C B N b 7i Andenon v Radchjfe, E B & E 

806, ilahaster \ Harness, [1895J 1 Q B 3^9 Rees v De Bemaidy [1896J 
2 Ch 437 

(oj Judgni in Shove \ W ebb 1 T K 734 Parsons v Thompson 1 Black , 

H , 322 See Nicholson v Gooch, 5 E A B 99*) 1015 which lorcibh illustrates 

tlie maxiiii 

(p) Per Ld Keinon m Petrie \ Hannay, 3 T B 418 at 422 
(g) Per Ld Eldon in Fx parte Dyster, 2 Bose 349, at p 351 
(r) The following cases, however, iiiiv be riferreil to upon this subject, in 
iddition to tbost already cited Simpson v Ld Howden, 9 Cl A F 61 (cited 
by Ld Campbell in Hall v Dyson 17 Q B 786 (as to which, set Hills v 

Mitson, 8 Exch 751, at p 791), and by Ld St Leonards in Hawkes \ 

E Cos Ry Co , 1 De G M AG 737, at p 763), Preston v Liverpool, dc 
Ry Co , 5 H L Cas 603, Jones v ^ aite 9 Cl A F 101 Mittelholzer v 
Fullarfon 6 Q B 989 and 1022, Santos v Illidge, 8 C B N S 861, and 6 Id 
841, Bousield \ Wilson, 16 M AW 185 In Attwood \ Small, 6 Cl A F 

232, the effect of fraud on \ contract of sale was much considered, but this case 

proper! V falls under the maxim, caveat emptor to which therefore, the reader 
IS ref ei red 
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in consideidtion oi Ins doing, and inducing otlieis to do 
something (ontiaiv to and prohilnted hy the -salid teims ot 
letteis pitent, and that the obligee w is equalU nuapable ot 
re(o\eiing, whethei he kiitii oi did not hnoii the tumv ot the 
letters patent- -the ignorant e, it in fatt it existed, lesultmg 
from his own fault (s) ‘ The question, ’ said Loid Teiiteiden, 

‘comes to this tan a man haie the benefit ot a liond by the 
(ondition of which he iindeitakes to \iolate the law It seems 
to me that it would not be accoidmg to the piimiples of the 
law of England, which is a liw ot leason and jiistiie, to allow 
a man to maintain an action undei such circinnstamcs, it i;\oul(l 
be to hold out an encouiagement to an\ man to induce otheis 
to become dupes, and to pa\ then money foi that fiom winch 
the's could demo no dd\antage 

In ?cne against the defendant as membei of a steam- 

pwket comptin^, the plea stated that the original action was 
toi a demand m respect of which neither defendant in the 
s(i fa , 1101 the ])acket compau\, noi the defendant in the 
oiiginal action (the public officei of the (ompan\), was bv law 
liable, as the jilaintift at the commencement ot the action well 
knew, and that, such legistered ofhcei and the plaintift well 
knowing the premises, the sud ofhcei tiaudulentlv and deceit- 
ful]>, and In coiiiindiKc with pliintift, sufteied the judgment 
in oidei to cliaigc the defendant m ah fa The Vomi held the 
plea to be good, and fuithei ohsei^ed that fiaud no douht i itmfes 
everyihint) (t), and that, upon being satisfied ot such fiaud, 
the\ possessed powei to vacate, and would ^a(ate, then own 
judgment (w) 

To tike jet one othei illustiation of the maxim before us 
To d cleclaration in a co\enant for the jiajment of a certain sum 
of mone\, the defendant pleaded that, hefoie the making of 
the covenant, it was unlawfully agreed between the plaintiff 
and defendant that the jdaintiff should sell and the defendant 
purchase of him a conveyance of land foi a term of years, in 
consideration of a sum of money to be paid by the defendant 
to the plaintiff, to the intent and in older and for the purpose 

(«) Duvergter v Fellowes, 1 Cl & F 39 

(t) See, for instance, Fo^iter v Mackmnon, L R 4 C P 7G4 711 (explained 
in CarUgUj rfe Bank v Bragg, [1911] 1KB 489, at pp 493 497), Lewi? v 
Clay, 67 L J Q B 224 

(tt) Phtlipson V Egremcnt, 6 Q B 687, at p 606, Dodg^on v Scott, 2 Exch 
457 See also per Pollock, C B in Rogers v Hadley, 32 L J Ex 241, at 


Judgment 
obtained br 
collusion 


Fishei \ 
Bi idqes 
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IS tlio jJdintift a< tlie time of the making the said agreement 
\\el] knew, ’ that the land should lie sold In lotten, contiar) 
to th( statutes in such case made and provided that afterwards 
in piiisuanfe ot the said illegil agreement, the land was 
ihsjgiied foi the term ind a ])ait of the ])n]( hase-inone\ 
i(m lining unpaid, thf defend int, to secuie the payment thereof 
to the plaintift, made the (o\en int m the dedaiatioii mentioned 
l"])on these jdeadings, tlu ( oiiit of Queen a llench held that thi 
»o\(nant in question ajipeared to ha\e 1m en nude iftei the 
illegal tiaiisaftion lietween the jiarties hid teniiiinted, tint it 
toimed no pait of sinh tiansadion, and was conscquenth 
unaheited hi it The judgment thus gnen was, howe\ei 
i( versed in inoi u])on giounds which seem (oiulusne The 
oiigiiial agitcinenl w is deailv tiinted with illegalitv, inasmuch 
IS all lotteiKs wile juohihited bv the Lottiiies Act, 1698 (c) 
mil In till (faming Ad 1718 (»/), all sdes ol lands by lotten 
weiH dedaied to be void to all intents ind pmposes The 
agieeimnt being illigd then no adion (oiild have been biought 
to lecovei the pUK base nioiiev of the land whn h was the siihjeit- 
mattii tluieot, and the lovenant aiiordingh being connected 
with 111 illegal apieenient, could not be enfoiied (r) And 
iuithei, even il the iletendant s jdea win not to be undeistood 
IS alleging that the lovenant was given in piiiRuance of an 
illegal agieement, it would, lenniked the Court of Exchequer 
(^hambei, still show a good defence to the action, for “the 
lOvcnant was given for the pavment ot the pun hase-monev 
It sjinngs iiom and is the creature of that illegal agieement 
mil it the law would not enforce the illegal loutrait, so neithei 
will it allow paities to enforce a secuiitv foi purchase-monev 
which 1>\ the original bargain was tainted with ihegaht) ’ (a) 
It is an indisputable proposition that, as agnnst an innocent 
jiaitv, ‘ no mail shall set up his own iniquit> as a defence, 
m\ moie than as a cause of adion’ (b) Where, however, 
a (oiilrad oi deed is made for an illegal jiurpose, a defendant 

(x) 10 A 11 'Will 1, 0 23 (o 17, Buff) 
iy) 12 Gio 2, c 28 B 4 

U) Paxton V Popham 0 Ebb! 408 Gas Light Co \ Turner 6 Bing 
\ C 124 and 5 Id 6Cb 

(a) Fisher v Bridges 3 E & B 642 (reverBiug judgment m same case 
2 E A B 118) follovied in Geere v Afore 2H&C 339 SeeAGv 
Holliiiqiiorth 2H AN 416,0 Connor v Bradihaw 6 Exch 882 

(b) Per Ijd Mansfield in Montefiori v Montejion, 1 Black , W 963 (cited 
by Abbott C J m Doe d Roberta \ Roberts, 2 B ft Aid 367 It is a maxim 
that fus ex infuria non onAr sec Arg , m Bird v Holbrook, 4 Bing 628 
at p 639 
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against \vliom it is sought to be eiitoiced shou the tuijutmU 
of both himself and flu plamtift, and a ( oiiit of justue will 
decline its aid to enfoiie a contract thus wiongfully eiiteied 
into Foi instance, nione> cannot be leccneied winch has bteii 
])aicl pr furpi cc7«sc7, quiim (Inntts uque et ampuntis tmpiimlu 
piisatxn (c) An unlawful agieeiiunl, it Ikin been said, < in 
<oine\ no lights in an\ (\mit to eithei jiaih and will noi 
be cnfoiiecl at law oi in ecjuit\ in fa\oui of one airaiiisi tin 
other of two peisoiis e(iual]\ culjiable [d] A jieison wh(» 
contributes to the perfoimance of an illegal act In su])p]Mnf' 
i thing with the knowledge tint it is to bt used loi that puipc»si 
is piecliidecl fioin leco^ellng the puce of the thing so siipjdiecl 
‘^ol cm m\ distinction lie made hetwcen an illcgil and in 
imiiioral puijiose, the mb* which is ajiplic ible to the matte i is 
It tut pi tau'^a non oritur (idfo^ ind whetiui it is cn imnioial 
oi an illegil jnnjiose m which the ])]dintift his paiticipited il 
comes eqiulh within the lei ms ot that ini\im, ind the elled 
IS the same no < uise of action can iiisc out of eitlui the om 
OI the othei (e) 

The piiiKiple on winch the lule abent laid clown depends eniKipi* of 
is, as stated b'y Chief lustice ilmol, tin jiublu good “The 
objection,” said Loid Mansfield {^), that i coiitiact is immoial 
or illegal as between jilamtift and detendaiii, sounds at all times 
^el'^ ill in the mouth of the defendant It is not foi his sake, 
howe^ei, that the objection is e^ei allowed, but it is founded 
in general jninciples of ])o1ica, which the defendant has the 
id\antage of, contrary to the leal justice as lietweeii him and 
the plaintiff — by accident, if I may so su The jnincijde of 
jmblic poli(\ IS this tr dolo modo non ontui actio No (\mrt 
will lend its aid to a man who founds his cause of action ujion 
an immoral oi an illegal ac t If, from the plaintiff s ow n 
stating or otherwise, the cause of action appear to aiise er turpi 
tausa 01 the tiansgression ot i positne law of this (ountiy, 

fc) 1 Potlmr Traite dc \eDite, 186 

(d) Per Ld Brougham in iwmtrong \ Armstrong 3 M\ & K it 
p 64 

(f) Pearce \ Brooks L R 1 Ex 213 at p 218 Couan \ Milbourn L U 
3 Ex 230 

(/) Holman \ Johnson Cowp 341 at 343 and Light foot \ Tenant 1 B d. P 
551, at p 554 (both cited in Hobbs v Henning 17 ( B N S 701 at 
p 819 as showing the distinction between a mere mental purpose that an 
unlawful act should be done, and a participation in the unlawful transaction 
itself ) Jackson v Duehatre 3 T R 551, at 553 (cited m Spencer v Handley^ 

5 Scott. N R 546, at p 556) 
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flieie the Court sa\s he han no rifi;ht to k assisted It is upon 
th it ^lound the (’ouit fi^ies, not foi the sake of the defendant, 
hut her ause the\ \\ill not lend their aid to sue h a jilaintift So, 
if the ])laintift and defendant wen to (haiijje sides, and the 
defendant 'lACie to hrinpf his ution agiinst theplaintift, thelattei 
would then ha^e the ad^antaj^e of it, foi wheie both lie equall\ 
Ml fault, jiotioi (st (onditio thfnuJentis (q) 

It ma} heie lie juoper to notne, that, althouj^h a Couit will 
not assist in pfiMiij? efteit to a lonliait whuh is expressU oi 
b\ iinpli(dtion for bidden 1)\ the statute oi (ommon law, oi 
which IS ‘ (ontrai\ to ]usti(e, inoialit\, and sound ])oli( v , ^et 
where the consideration and the matter to be peifoinied ire both 
lefi^al, a plaintiff will not be pieduded fiom leccneiiiifi^ by an 
infiin^^ement of the law in tlie peiforniame of somethin^ to he 
done on his part, such intiinpement not hump been lontcm- 
plated b\ the (ontiactin^ jnities {//) 

Penal fltatnu deteiininin^r^ moieoiei, the eftect of a ptnil stitute (i) 

upon the ^ ilidit\ of a (oiitint cnteied into b\ one who has 
failed in some lespects to ((mi])l\ with its juomsioiis, it is 
necessaii to (onsidei whethei the object of the statute was 
ineieH to inflict a pfnalt\ on the offendiiiif pMt\ foi the hemfit 
of the leAenue, oi whethei the lepislatuie intended to picdiibit 
the contiut itself toi the piotection of the public In the 

foiiuei case, an action ma> lie u])on the contiacf hut in the 
iattei case the maviin uiidei consideiation will ajipls, and (^eII 
if the (ontiact lie jiicdnbited foi le^enue jiiiiposes onh, if will 
be altogether iIIp^mI and \c)ici, and no action will he maintainahle 
upon it (/) 

(q) Stf ilso pfr Tindal C7 m Fnaz \ hicholh 2 C B 501, it p 512 
per Lindlp\ , 1/ J in S'coft \ Broun [W2J 2 B 724 at p 728 

(5) Weiherall \ tones IB A Ad 221 at pp 225 226 See Redmond \ 
Smith H Scott N R 250 

0) ith reftrenct to a bn uli of iht Rt venue Jjaws Ld Stociell observed 
It IS suflicient if tbire is a contravention of the hw— if there is a fraus in 
loqem Whethei tint nia> hive arisin from mistaken apprehension from careless 
ness 01 from am othir cause it is not matcnal to inquire In these cases 
it 18 not luctssaiv to piovc actual and ]Mrsonal fraud (The Reward 2 Dod 
M at p 271) 

(k) D iller V hues (Evh ) 2 Tur \ ^ *17M Taylor \ ( rowland Oa*. 
Co, 10 Exch 203 it p 29<» Batley \ Harris 12 Q B 005 v Manhood 

14 M ft W 452 (ope v Ron lands 2 M ft W 140 Cundell \ Daueon 
4 C B HO Pulgeon v Bimlem 3 Exch 466 Oulde v ffarruon 10 Exch 
572 Je\8opp \ Lutuyche, Id bl4, Ro«ercarne \ Btlhnq 33 L J CP 
35 Johnson \ Hudson, 11 East 180 Set per Holt C J in Bartlett \ Vtner 
Cirth 251 felted in De Begms v dmiMteod 10 Bing 107 at p 110 and in 
Fergwson v Norman 5 Bing >i ( 76 at p 85 m connection with which 

latter case see the Pawnbrokers Act 1872 (35 ft 36 \ict c 03) s 51) For 


480 


Rule, how 
quahlied 



THE 01 COMB UTS 


481 


It must be obsentil that a (ontiait, althguj^h illegral and 
AOid as to j)ait, is not iiecessaiih ^old in tofo Thus, it a bond 
be p^nen, >Mth (ondition to do se\oinl tbinp^s^ and some aio 
ap^reeable to la\^, and some apaln^l it, the bond shall be good 
as to doing the toiinei, and onH 'oid as to doing the lattn (/), 
and, it a deed, not founded upon an illegal (onsidei ttion, (on- 
tain t^\o se^el ible and independent to^eiunts, ot ^\hl(ll the one 
is Ugal and the othei not, the illegible oi the one does not 
usually pie\ent the entoKenient ol the othei (///) Foi ‘ the 
geiKial lule is that A\heie \ou laniiot se^el the illegal fioin 
the legal jiait ot a (o^enant the (ontiaet is altogetbei \oid, but 
uheie \ou lan be^ei them, whetliei the illegalit\ bt (leatetl b\ 
statute 01 In the (omnion 1 im, \ou ma\ ie)ett the bad jiait and 
It tain the good (/i) and thi^ lule ijiphts not onh to (o\enints, 
but ilso to issigniiients (o), and to Ine-laus (/>) 

It, howe\ei, i (ontiact be made upon a t onsideiation jiait 
of whidi IS illegal oi u])on se\pi il t onsideiations one ot \ihi(h 
Is illegal, the l^^^ ( leail\ m that the whole piomise, oi e^eT\ 
one ot the pionnses dejiendent upon sudi consideration oi <on- 
sidei itions, is also illegil (7) toi it is indined and after ted b\ 
the whole t onsideiation, 01 CAeiv one ot the ( onsideiations, 
induding what is illegal thtiein it is impossible to disc n inmate 
lietweeii thr weight to be gneii to the se^elal jMits of tin 
( onsideiation 01 to the se\enl ( onsideiations, and theie can 
be no se\eian(e of that whidi is legal iioin that whirh is not 
whcieas, wheie theie is no illegalit\ in the (onsideiation, and 
some of the jiiomi'^ts iie legal uid otheis aie illegil, th( 
illegalit\ of those whidi iie bad does not f oinmunicate itsflt 
to, 01 (ontaniinate those wliidi aie good unless, indeed, the\ 
are insep liable fioin and dependent upon one aiiothei (r) 


Divisible 

cuntnvct 


Divisible 

iihsi(,nment 

Divisible 
bjp law 
Om illegal 
< onsuleration 
taints wholt 
coiitiacfc 


nnotlici iiistimi illiistr 0111,4 sfp jier Pdik< B in liodqer v inh 

10 L\fli 33.1 It I) 337 (<it(<l in l»ios \ Smtth 1 H \ C 227 it p 241 1 
\n<l s«t Jones \ ( lies, 10 1 vli 110 at p 114 and 11 L\ch 303 KiUhie \ 
Smith bC 13 462 (/l ( hestmn \ dainty 2 Ri}in Ld 1456 at p 146^ 

(m) Cashell \ htuq 11 East 164 Malian \ May 11 M 4 W 651 hm 
Baher \ Hedqecock 30 Cb D a20 ptr I imlKv MK, in Haynes \ Daman 
[IHOy-J 2 Ch 13 at p 24 

(n) Per ^^llles J m Pukirniq \ Ilfracombt Ry ( 0 L R 3 C P 235 
at p 250 ^ee Robinsrm \ Onwianey 23 (b D 2t35 

(0) Re haacson [I8O0J 1 Q B 3.33 

(p) S<e per Lindlo L J in Strickland \ Uayer [18%] 1 <2 B 290 
at p 2*12, upon winch c iw s«c Burnett V Berry Id 641 

iq) h eatherston v Hutchiniiotu Ctn Llir HW \ GtUmare 3 Taunt 

22G Harrington v Vtctoria Dock (0 3 Q B I> 549 with which cT Shtpvay 

V Brottdwood [1S99] 1 Q B 3(59 

(ri Kearney \ Whiteharin (0 [1893] 1 Q B 700 

I M 


n 
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One of several considerations which is not illegal, but is 
merely void, does not ha\e this effect it is wholly nugatory, 
and the contract is enfoiceable if the other considerations are 
good (s) The distinction between considerations ^^hich are 
illegal and those which are onl} void is often of importance 
Foi instance, wheie a cheque is given for an illegal considera- 
tion, an indorsee for ^alue who takes with notice of the illegality 
(annot maintain an action upon the cheque (f), but it is other- 
wise if the cheque be given for a consideiation which is merely 
void (u) 

In connection with the question whether a particular contiact 
IS illegal on grounds of public policv, it has been observed that 
‘ public policy IS an uniul\ hoise and clangeioiis to ride” (a*), 
and that, although (citaiii kinds of contiaits hd\e been held 
void at common law on the ground of public poli(\, this bianch 
of tlie law “certainlv should not be extended, as judges are 
more to be trusted as inteipreteis of the law than as expounders 
of what is (ailed public policv ” (y) 

The effect of fraud is not absoluteh to avoid a contiact 
induced by it, but to render it voidable at the option of the 
part> defrauded, and the contract lontiiiues v did until the party 
defrauded has elected to avoid it fj) Thus if a partv be induced 
to buy an article b\ fiaudulent misiepresentations of the seller 
lesjiecting it, and, aftei discoveiing the fraud, continue to deal 
with the article as his own, he cannot recover back the price 
from the seller, iioi does there seem any authority for saving 
that a party must, rn such a case, know all the incidents of a 
fraud befoie he deprives himself of the right of rescinding 
the proper and safe course is to repudiate the whole tiansaction 
at the tune of discovering the fraud {a) “Where an agree- 


(s) Jonef V H aite 5 Bing N C 341 at p 351 

(t) H oolf V Hamilton [1808] 2 Q B 337 
(tt) Lilly \ Rankin 56 L J Q B 248 

(x) Per Burrough, J in Richardson \ Melh\U 2 Bmg 229 at p 252 
(v) Pff Cave J in Be? M trams, [1891] 1 Q B 594 see per Ld Bramiivtll 
in Mogul SS Co v McGregor^ [1892] A C 25 it p 45 Forcises in which 
the rule of public policv has been since extended to new circumstances, 
stc Wilson V (amley, [1908] 1KB 729 (a piomise of m image bv a man 
nho was married at the time), and In ts Beard Beard \ Hall [1906] 1 Ch 383 
(a londition in a will divesting the interest of a hgatee if he entered the naval 
or inilitarv service of the Crown) 

(z) Reese River Mtmng Co v Smith L R 4 H L 64 
(a) Campbell v Fleming, 1 A A E 40, Clarke v Dickson, E B A E 
148 (approved in Urquhart v Maepherson, 3 App Cas 831), White v Garden, 10 
C B 919 Hamor v Grores, 15 C B 667, Armstrong v Jackson, [1917] 

K B 822 
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ment has been proem ed bv fraud,” obsened Maiile, J ( 6 ), 
“the pdrt\ defiauded ina> at his ekction tieat it as \oid, but 
he must make his election \\ithin a leasoiiable time The part\ 
guiit\ of the fraud has no sucli election ’ But the election 
once made b} the paiU detiauded cannot be leliatted b^ him 
electio semcl facta non patituc ngre&sum (c) 

Lastl}, uhi quid generahUr ioiueditui intst hate cxceptw 
SI non aliquid sii cont/a jus fasque {«/), is a maxim of oui la\\, 
and if an ait ^\hl(h is the subject of a contract ma), accoiding 
to the ciicumstaiues, be lawful oi iinliwlul, it will not be 
picsiimed that the contiact was to do the unlawful act the 
contraiv is the pioper inference (e) If the act is ta])able of 
being done legalh, eithei pait\ ma> enloice the foiitiait unless 
he wifkedh intended that the law should be biokeii (/) It is 
“ a unneisal piiiuiple that OAen tiansactioii in the hist instance 
IS issumed to lx ^dlld, ind the proof of fiaud lies ujion the 
person bv whom it is imputed ’ (q) and wheie the omission 
to do an act would be a ciiminal mglect of dutv, ’ the burden 
of pioMiig that it was not done, that is, of pioving a negatnt, 
usuallv falls upon the paitv who illeges its omission (It) 

Having in the jueceding diicHted attention to somt 

leading i>oints connected with the ilhcjahtij of the oonsidtiation 
foi a promise 01 agieement and having selected fioni ver^ manv 
cases some onlj which seemed ptculiaily adapted to thiow light 
upon the iiia\iiu, ci chdet malo nan ontut a^tio, we iui\ furthei 
pi in aid of the above vtiv cursor^ lemarks lespec ting it, the 
obseivatioiis ilieadv made upon the vet moie geneial {)iin(i})le 
that a inan shall not he permitted to take advantaeje of hi'c oun 
vurony fz), and shall at once proceed to offer some remaiks is 


(b) E inql Ry^ Co \ E Cos Ky Co ^ 11 i B 776 at p 803 (uting 

Campbell \ Fleming supra} Rwlch y Plwm etc Co \ Baynes L R 2 Ex 

324 it p 326 , Oakes \ Turquand L R 2 H L 325 In Ptlbrow v Pilbroto s 
Ry Co 5 C B 440 at p 453 Mauk J , obRtnred, It ib not true that a 
deed that la cbt lined by fnud is therefore void The rule is that tht party 
defiauded mav at hib election treat it as void 
(e) Co Litt 146 a 

(d) Magdalen Coll Case, 11 Rep 66 b, at 78 b 

(e) Per Ld Abmger in Lewis v Davison 4 M & W 654 

if) Rflugi/i V Morns L R 8 Q B 202, Thwattes v Coulthwaite [18961 

1 Ch 496 Upon the latter cise set Powell \ Ktmpton Park Co [1899] A C 

143 

(ci) Per Parke B in Shaw v Beck, 8 Exch 392, at p 400, see per Ld 
Kenyon in R v Ftllongley 2 T R 709, at 711 

(A) See per Ld Ellenborough in Williams v East Ind Co , 3 East 192 at 
p 199 cf the maxim, omnia prersumuntur nte esse acta, post Chap X 
(0 Ante, p 197 


Piesumption 

against 

illegftlitT 
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fill* JAW 01 (0\rR4(TS 


Nudum 
^ioctum in 
iioman law 


Niiihan 
pactum in 
English juris 
prudiiKt 


to the iiile that a (onsideiation is neetldl to suppoit a promise, 
and as to the sufhcien{\ and essential lecpiisites theieof 


E\ NiDo Facto no\ oiiiriK Actio Mnr 24 j— Ao tau^e 

of aitioN ans(\ fiom a hare [nomise 

The maxim, as used h\ wiiteis on oiii law ot (ontiacts, 
lieais a meaning; widel\ dilteicnt tiom that which it bore m 
Homan ] in i sprue I erne \ wc/mmi paituin is defined Iw Ulpian, 
uhi nifUa iuhe^t tau^a ptopfn (onu ntiooem (1) B\ tausa 
W’ere meant the toinnl lecpiisites iiecessai\ to obtain toi an 
eng^ajfcnient leg;al lecojrnitiou, that is, the (eiemoniil conditions 
which constituted sitpulaiio^ ntium, &t (/) The f/ oti 

natssc rohlu/ation ot the Fiench cimI code is neaiei in meanini,^ 
to cmi (onsifh Kttion^ but is nioie e\tensi\e, and lna^ denote a 
mere nioial dnt\ oi a tancied dut\ hisecl upon teelinp^s of 
hcmoui, and e>en the motne which ina\ actuate i peibon in 
makings a piomise (;//), to which the tliipflish woiil eWs not 
< \tend 

The loice ot the abo\e maxim, is used in Eiijjlish jnris- 
piudeme, is thus explained In Blackstone A consideiation 
ol some sent or othei is so necessan to the toimiiig ot a fontiart, 
that a nufhun pm turn ^ oi ag;reenient to do oi j)a\ something; on 
one side, without an) compensation on the othei, will not at 
law support an action and a nun cannot be compelled to 
peitoini it (/i) The nakedness ot i jnomise, in our s\stem, 
consists in the absence ot considei ition, incl not in the want 
ot foiinil conditions, sucli is wiiting; oi ieg;isti ition Thus, 
oni notion ot a bare pioinise beais no inalogf\ to the nudum 
/UK turn ot the clifyest The law, it lias been obsened (o), 
supplies no means noi aftoids an\ leniech to compel the' 
jieitoimance of an ajfieement made without sufficient considera- 

(A) D 2 14 7 ^4 Sharniqion \ StroHon Plowd 209 at *100 ii \in 
Abr Nudum Pactum (A 1 Ste 1 Powell Contr ilO ef ^leq As to the 
doetrim of iiudum pactum iii the coil law btt Pillan^ v Van Mierop 3 Burr 
im at 1070 et St q 1 Fonbl Eq 5th ed 335 [a) 

il) PollocK on Contr Chap III 

(m) Ibid Chap I\ 

C«) 2 B1 (oru 445 No\ Max 9th id 34s 

Co) Per SkMiner CB in ffann v Huqhes 7 T R 350 n (a) Set, per 
Ld K(n>on in Petne x Hannay I T R IIH it 421 jmlgm in Bank of 
Ireland v Irclicr 11 M AW 3B3, at p 389 Set McManus v BarA, L R 
5 Ex 05 
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tion Such agreement niuhim imdum e\ quo non oritui 
€U*tw, and ^hatsoe^ei ma^ he the sense of this maxim in the 
civil lau, it IS 111 the last-mentioned sense onl\ that it is to 
be iindei stood in oiii lav 

The modern English dodiine of (oiisidei at ion ha'« been one considtra 
of giadiial de^ elojiment In the time of Heniv YI the vord 
does not seem to Inne been in ^ogiie tlu eipinalent lound in 
<ase', of that peiiod l^ quid pio quo (/»), and that jihiase (on\e\s 
an anui ite idea (d the nninotation of the modem void, exiept 
indeed as used h\ <oii\(\imeis in (on]iin( tion vith qood (q) 
('onsideiatioii (oiild not he lieliei defined than it is in tin Indian 
(^ontiaft A (1 vhen it the desiie of the jiiomisoi the jiiomisu 
01 an\ otlui ]ieison, his done oi abstained tiom doing, oi does 
01 abstains fioiii doing oi pioiiiises to do oi abstain tiom doing 
something, siuh ad oi .ibstineme oi ])ioinise is ( ailed i (on- 
sideiatioii foi the |)ioniise {/) A(roldlng]^, it I piomist to 
paA a man £100 toi nothing he neifhei doing noi piomising 
anvthing in letiiin oi to (omjiensah me foi m\ mone\, nn 
piomise Is nudum jjailum md has no tone in liv (s) A 
giatiiitoiis jnomisp oi undutakimr nia> imbed toim the subject 
oi a inoial obligation and mn lx binding in hoiioui, but it 
does not (leate a legal lesponsibilit^ {f) 

Wlieie indeed a pioinise is niadi iindei sell, the solemiiitN Contract 
of that mode of delnen is hold to inijioit, at lav, that theie 
vas 1 siifhcient ( onsideiation toi tlu pioniise, so that the plaintitt 
IS not in this case lecpiiied to picne i c onsideiation noi can 
the deed be inipeiched In meieh shoving that it vas made 
vithoiit c onsideiation, unless pioot lx gnen that it oiiginatcxl 
111 fiaiicl (//) ^elth^l Is a c onsideiation nocessai\ foi the 
^aliclitv oi a deed opeiating it coiniiicm lav Ae\ertheless it 
A made i ieoftnunt in fee to inothei vitliout consicbiation 
ec]Uit\ vould jiiesuiiK that he meant it to the use of himself 
and vould theiefoie laisc «in implied lesiilting use in hi*' 
fa^oui (d E\en H Ic should b\ txpiess limitation of uses 

ip) Pollock (uiitr (hap III (71 As to ^hich ho Matt p 171 

(r) Indiin Conti ict A(t (Act I\ of 1H72) h 2 All tin (ItfiinUoiis in fins 
bet tion should 1»( cartfulh btiidied lor tht Ait (t Pollink k Tndiin (ontiul 
Act Ird od 

(♦) 2 B1 Com 445 \ in Al»r ( ontract (Ivl 

I/) Per I d Lou^'hl)Oiou^li m Partaiis \ Thompson 1 Blick H 322 it 
p 327 ^eiBdfe\ 3kc«f HC B IW) Flsee \ ( atuard 5T It 11*3 it 149 
(ul 2 Bh Com Ifith ed 441) n f4l Per Psrkt B in H allts \ Day 2 
M & 273 at p 277 

(;r) 1 Sand Uses, 92 
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“Good and 
‘ valuable ” 
conflidcration 


Consid(uit><)n 
in simple 
( ontract 


Consideiation 
must have 
some \alue 


pie^OTii flio estate from lesiiltin^ at law, there would still in 
equity result a fni\t for liis benefit Eyen in the case of a deed, 
moreoyei, it is necessary fo ohseiyp the distinction between a 
ffood and a 'lalnohle <onsid(iat]on the foimer is such as that 
of blood, 01 of natuial lo\e and afleition is when a man p^rants 
an estate to a noar lelative, hemp; influenred by motives of 
ppenerosity, prudenre, or natural duty Deeds made upon this 
( onsideraiioii are looked upon by the law as meiel} lohmtary, 
and, altliough good as lietweeii the parties, ire liable to he set 
aside in fa\our of (reditois undei tht Bankiuptry Act, 1914, 
s 42, (7), 01, jf fraudulent within the meaning of the 13 Eliz 
( 6, undei that Act (,:) On the othei hand, a yaluable con- 
sideiatioii is siuh is luone}, niaiiiage, 01 the like, and this 
IS esteemed by the liw as an equnalent gnen toi the giant {a) 

Owing to the lonslnution put upon the 27 Eli/ c 4, a 
jiuichasei tor yaluable (onsidtiation of lands (oiild, is a rule, 
ayoid a juioi yoluntiiy foiiyeyaiue of the lands, though in 
tart unde houa fi/U ind wifhoiit any fiaudulent intent (h) 
But this lule w IS alteied by the Yoluiitny Coineyances Act, 
1891 (() 

It IS ot ilie fiieatest impoitaiHe to flic student of 0111 law 
to stait with an aifiiiate (01112)1 eh ensi on of the meaning of 
( onsideialiun m siiiijde (ontiads theiefoie add to what 

has ahead) lieeii said the definition ot Puke, B ‘ any act 
of the ])laintift horn which the delendanf denies a l>enefit or 
adyantage, 01 any liliour, detiiment, or inconvenience sustained 
by the jdaintiff, howeyei small the lienefit 01 inconvenience 
raa) be, is a sufficient consideration, if such act is 2)erformed, 
or such iiKoiiyeiiieiice suffered, by the jdiintift with the consent, 
either expiess 01 implied, of the defendant ’’ {d) 

The consideration foi a jiiomise must haie some tangible 

(}/) 4 A 6 Geo 5 r 59 

(zj fki notis to Twyne a Case, 1 Smith L C 12th ed p 1 

(a) 2 B1 Coni 297, 444, Gully \ Btshp of Lxetir 10 B A C 564 at p 606 

(b) Sei Doe <1 Otley \ Manmng, 9 Fast oO at p 66, Ramsay \ Gtlchnst, 
[1892] A C 412 

(c) 60 A 67 y let e 21 

id) 1 Seli^ N P 10th ed 41 See per Ld Campbell in Gerhard \ Bates, 
2 fi A B 470 nt pp 487—488 , per Parke , B , m Moss \ Hall 5 E\ch 46 , 
BracetLell v Utl/iawf li H 2 C P 1% Crowther \ Farrer, 15 Q B 677, 
it p 680 Hulse \ Huhe, 17 C B 711 See also, \ 4r»Mfrongf, 10 C B 
N S 259 Shadwell v Shadwell, 9 Id 159, Darts \ ^tsbett, 10 Id 762, 
Surtees w Luter 7H AN l,Scotaonv Pegg Old 295 Westlake v Adams, 
5 C B N 6 248, Hartley v Ponsonby, 7 E A B 872, Garble \ Carbolte 
Smoke BaU Co , [1893] IQ B 256, at p 271 
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value in the e\e of the la^\ (e) Wheie in an action of assumpsit 
the consideiation foi the defendant s piomise ^\as slated to be 
the release and con^e^ iiue bj the plaintiff of his interest in 
ceitain piemises, at the defend int s lequesf, but the declaiation 
did not hiiow that the plaintiff llad aii\ iiiteiest in the piemi&es 
except a lien upon them, ^\hi(h wag exprc'sslj ieser\ed b\ him, 
the declaiation was held liad, as disdosinp^ no legal consideration 
foi the promise (/) 

It is now well settled that, as long as Iht consideiation for 
a promise has some ^ahie, its adeqmn y is not mateiul (c;) The 
^allle of all things contiuted for ‘is measuied In the apju'tite 
of the contiactois, and theiefoie the ]ust ^ ihie is tint which 
the^ be content to gne ’ (//} Moiecnei, the consideration may 
be fontingent It ma} consist of something which i ])ail> docs 
not undeitake, and consec|uentlv is not bound to peifoim, but 
which being done lendeis the piomisc on the othci side binding 
m law Thus, if a tiadesni in agree to supply on leitain terms 
such goods as a ciistomei ma^ oidei dining i future jieiiod, 
he cannot sue the customei for not ordenng aii'v goods, but 
if the customei oidei iiu goods, the consideration becomes 
effectual, and i conti^ict binding upon the tiadesrnan inime- 
diatelv iiises {i) \ot onh is a piomise to foi bear an action 

1 good consideiation but so also is actual forliearance at 
lequest (/) 

!^^or€o^el, a consideiation maj be good in Iiw, although 
theie nia\ be ineiely a chance, and that a i emote one, of any 
benefit aiisiiig to one pait\ oi detiimeiit to the other Thus, 
although i claim be wliolh ill-founded, yet if it has been made 

(f) P(r PitUson T in Thomas ^ Thomas 2 Q B 851 it p 859 sto 
Prwe \ Easton 4 B A. Ad 413 Tueddle \ Aikmson IB A 391 Edwards 
\ Baugh 11 M k W 641 Bridgman \ Dean 7 Fxch 199 Wade \ Smeon 

2 C B 548 Llewellyn v Llewellyn 15 L T Q B 4 Crow \ Bogers 1 

Stra 592, Lilly v Hay^ 5 A A, L 548 (approved m \oble ^ Nat Due Co 
5 H A ^ 225 at p 228), Galloway \ Jackson 3 Scott, N B 763, at p 763 
Thornton v Jenyns 1 Id 52 Jackwn \ ( obbtn, 8 M AW 790 Cowper \ 
Green 7 M A \\ 633 1 Roll Abr 23 pi 29 Fisher \ B altham 4 Q B 
889 Wilson \ 1 H L Cas 538, Hart ^ Miles 4 C B N b 371 

and caMb infra 

if) Kaye v Dutton 7 M A (ir 807 (rcKrugni&in|( Fduards \ Baugh, 11 
MAW 641), see Lyth i 4ult 7 Exdi 669, Stnckland v Turner Id 208 
Fremltn \ Hamilton 8 1 xch 308 , Cooper \ Parker, 14 C B 118 and 15 
C B 822 Millward \ Littlewood, 5 Exch 775, Wild v Harris, 7 C B 999, 
Holmes \ Penney 9 Exch 564 at p 589 Foakes v Beer 9 App Cas 605 

ig) Per Byles J , m WesUake v Adams 6 C B N S 248, at p 265 
(h) Hobbes Leviathan, pt 1, Ch XV 

(I) G N By Co \ Witham L R 9 C P 16 
(k) Crears > Hunter, 19 Q B D 341 


Adequacy not 
material 


^ alue may be 
contingent, 


or problem 
atical 
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THE LAW OF CONTKACTS 


Consideration 
must be real, 
not lUusoiy , 
must not fail 
through the 
act of the 
promisee 


Oonsideiation 
not to be 
confounded 
with motive 


Consideration 
must move 
from the 
plaintiff 


m good faith, a promise to abandon it, or its abandonment at 
request, either before oi pending an action upon it, constitutes 
<1 good consideration foi a contract (/) 

The consideration foi a coiitiact, although its adequacy will 
not be examined by the Couits, must not bo colourable mereh 
noi illusory (w), and it is open to the pioiiiisoi to slic)\\, if he 
can, th^t the chance of his derning benefit from that vtliicb is 
put foiyard as the consideiation foi his promise has been 
defeated b} the act of the piomisee In such a case there is 
said to be a failure of (oii^Hfetatimi In dpht toi mone\ had 
and lecened, the defendant pleaded the excdition and delners 
to the plaintiff of a deed securing to the [ilaintiff an annuih 
and acceptance of the same by the jdaintift in dischaige of the 
debt, replication, that no memorial of the deed had been enrolled 
puisuant to the statute, that, the anniiih being in aireai, the 
plaintiff biought an action foi the aiicais that defendant 
pleaded in bar the non-enrolment and that jdaintiif theieupon 
elected and agreed that the indent me should be \oid, and 
discontinued the action The leplication nas held to lie a good 
ansiier to the plea, since it shoued that the accoid and satis- 
faction thereby set up had lieen lendered nugator\ bj the 
defendant s oyn act (w) 

The definitions of consideration ^^hich hi\e aliead^ been 
gnen are sufficient to pieclude the p()ssibilit\ of its being 
confounded ^Mth the motue ot a juomise (o) Consideration 
maj furnish the inducement foi a jiiomise, and that inducement 
ma^ be a motive, but the motne is a mental fut subjecti've to 
the piomisoi, the consideiation is objective and extianeous to 
his mind A common expiession, mIikIi in'\()hes a leading 
principle of the lau of contracts, is that f//e ( onsuleraf^ou 
mu<st more from the plaintiff ” this is meant not onl’s i 
the consideration must be something external to the mind of 
the promisor, and therefoie not a mere motive, but also that 
there must have been what is called ‘ pnnty of fontiad^' 
bet\\een the ])iomisoi and the person vho seeks to enforce the 
promise In common parlance, the pimciple may he thus 

ill CalUsheT \ Bischojfheim, I R 5 Q B 4i'l Mths \ \ Zealand Co , 
32 Ch D 266 

(m) White V Bluett 28 L J Exch 36 See Gouqh ^ Findon 7 P\ch 
48, Frazer \ Hatton, 2 C B N S 512 Gorgier v Morns 7 C B N S 688 

(n) Turner \ Broune 1C B 167 Thomas \ Thomas, 2 Q B 861 

(o) See per Ld Denman C T and per Patteson J in Thomas \ Thomas, 
supraf at p 869, and compare Thomas \ Thomas supra, at p 861, n (a) 
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stated lie alone can exact performance of a promise, \tho has 
furnished oi (ontnbuted to fiiinish the consideration (p) 

Where plamtift piomised to disdiaif^e A flora part of a 
debt due to himself, and to peimit B to stand in his place a*' 
to that part, defendant piomising-, in letuin, that B should 
gi\e plamtift a pionussory note, the consideration nioMiig from 
plamtift, and being an undtitaking detiimental to him, ^as 
held siiffident to sustain the defendant’s pioinise (q) Where, 
houe\ei, A being indebted to jdaintift m one sum, and B 
being indebted to A in anothei, the defendant, in ( onsideiation 
of being jieimitted b\ A to sue B in his name, pioniised to 
])aA A s debt to tlu plamtift, and A gaie siuh peinnssion, 
whereupon defendant leco'ieied from B , judgment was ariested 
on the giound that jdaintift was a meie stiangei to tlie con- 
sideiation foi the piomise made defendant, ha\ing done 
nothing of tiouble to himself oi of lieneht to the defendant (/) 
The question of ])ii\ih ot (ontiaft has lieen miuh discussed 
111 connection with the lelaticm of a coiuitn solicitor tow aids 
Ills client and town agent lespectneh It has been moie than 
once subject of inqiiin whethei such pinih exists between 
the client and town agent as would entitle one to sue the other 
Wheie B , the iounti\ attoincj of A , sent mone\ to the 
defendanis, who weie his London agents, to be paid to C , on 
account of A , and the defendants piomised B to pd\ the mone> 
according to his diiec turns, but afteiwaids, being applied to b^ 

V , lefiised to pa\ it, claiming a balance due to themsehes from 
B on an account between them, it was held that an action foi 
inonc^ had and lecened would not lie against the detoiidants 
at the suit of A (s) The gtneial lule,” obsened Lord 
Denman ( 0 , ‘ uiidoubtedH ifc', that there is no pniity between 

(p) Set Playford \ I K Tele ( o L K t Q 13 7% Becher \ (j E 
Hy (0 T R 5 g B 341 Jemmgs \ (i ^ Ry Co L K 1 Q B 7 
iltou \ Mtd Ry Co C B ^ S 213 Batson \ R is<ieU 5 B A S 9f»8 

iq) Peate \ Dichen 1 (’i M A K 422 see ilno Tipper \ Btcknell T Bing 
N C 710 Harper \ \\ lUianu 4 Q B 219 end Da<ihuood \ Jermyn, 12 
Ch B 770 

(r) Bouine \ Mason 1 \Lnlr 0 Liierndge \ Broadbent 4 H A N 003 
nt p 610 ind Tneddle \ ithinson IB A B 393 ilso illiistiatc the maxim 

fv) ( obb V B(clt 6 B 930 See also Robbins \ Fennell 11 Q B 248 
Bluch V Siddauay 15 L 7 Q B 359 Hooper v Treffry 1 Exch 17 Bei 
Lttt V Martmdale 18 C B 314 ^^Ileu thcie hienis to luve been \er\ sliglit 
(if any) evidence ol prnit^ Johnson v R Mail S Pack (o , L R 3 C P 38 
Moore v Bushell 27 L T Ex 3, Gerhard v Bates, 2 E A B 47G, Brewer 

V Jone^i, 10 Exch 665 Bari worth \ Ellerman, 6 H AN 605, Pamter \ 

Abel, 2 H A C 113 Collins \ Brook 5 H AN 700 (followed in Holland v 
Kersley, [1912] N 64) (t) In (obb \ Becke, 6 Q B 930. at p 935 
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IJSE LAW OF CONTRACTS 


Moral obliga 
tion does not 
constitute 
consideration 


the agent in town and the client in the country, and the former 
cannot maintain an action against the latter for his fees, nor 
the latter against the former for negligence ” (u) 

A employs B , an attorney, to do an act for the benefit of 
C , A having to pay B , and there being no intercourse of any 
sort between B and C If, through the negligence or ignorance 
of B in transacting the business, C loses the benefit intended 
for him by A , C cannot maintain an action against B to 
recover damages for the loss If the law were otherwise, a 
disappointed legatee might sue the solicitor employed by a 
testator to make a will in favour of a stranger, whom the 
solicitor never saw or before heard of, if the will were void for 
not being properly signed and attested (^?) 

As will shortly be seen, nothing done or suffered by the 
promisee antecedently to the promise constitutes a good con- 
sideration for the promise unless it was done or suffered at the 
request of the promisor In certain cases it was once thought 
that where the plaintiff voluntarily did that which the defendant 
was morally bound to do, and the defendant afterwards expressly 
promised to reward him, a previous request would be implied, 
so that the moral duty attaching to the defendant would be a 
valid consideration for his promise {y) It never was considered 
that every moral consideration was sufficient for this purpose (z) 
After considerable controversy it was finally settled in Eastwood 
V Kenyon (a), that a mere moral obligation arising from a 
past benefit not conferred at the request of the defendant is 
not a good consideration, and that the class of considerations 
derived from moral obligations includes only those cases in 
which there has been a legal right deprived of legal remedy 
In such cases, as will be seen, the defendant may be held liable, 
without putting moral duty on a par with legal consideration (b) 
It is now past controversy that mere moral feeling is not enough 

L (u) For later cases on this snbject sec Laiorence v Fletcher, 12 Ch D 858, 
Xyee v Foster, L B 10 Ch 236, F® p Edwards, 8 Q B D 262, Be Nelson, 
ib Ch D 1, Macfarlane v Lister, 37 Ch D 89, Hannaford v Spas, 79 
4 T 30 

\ (x) Per Ld Campbell m Robertson v Fleming, 4 Mocq 167, nt p 177 
As to privity m connection with the relation of attorney and client, see 
Fish V Kelly, 17 C B N S 194, Helps v Clayton, Id 663 

(b Lee V Muggeridge, 6 Taunt 36 , Watson v Turner, B N P pp 129, 
147,^1, Trueman v Fenton, Cowp M4, Atkins v Banwell, 2 East, 606 
(caPer Ld Tenterden in Littlefield v Shee, 2 B & Ad 811 
(a)UlA AE 438 
(bi post, p 497 
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to affect the legal rights of parties (c), nor can a subsequent 
express promise convert into a debt that Tvhich of itself was 
not a legal debt [d), and although the mere fact of giving a 
promise creates a moial obligation to perform it, yet the enforce- 
ment of such promises by law, however plausibly justified bv 
the desire to effect all conscientious engagements, might be 
attended with mischievous consequences, one of vhi(h would be 
the frequent preference of \oluntary undertakings to claims for 
just debts Suits would thereby be multiplied, and ’soluntary 
undertakings would also be multiplied, to the prejudice of real 
creditors (c) 

As regards bills of exchange, cheques, and piomissory notes, 
the lule is, that such instruments are presumed to be made 
upon, and itnma facie import, consideration (/) A.nA the words 
‘Walue leceived express only what the law implies from the 
nature of the instiument, and the relation of the parties apparent 
upon it (g), and then the maxim, etpressio eoium qua tacite 
insunt nihil operatui, is applicable (//) In an action upon a 
bill or note between the immediate parties theieto, the con 
sideiation may be inquiied into, and if it be pro'ved that the 
plaintiff ga\e, and the defendant recened, no value, the action 
will fail (?) And it may fail in part where the consideration 
IS dnisible and has failed in part, for where, observed Cress- 
well, J (I), there is a piomise to pay a certain sum, the whole 
being supposed to be due, ^‘each part of the mone^ exjiressed 
to be due is the consideration for each part of the promise, 
and the consideration as to an} part failing, the promise is 
pro tanfo nudum pcBctum 

In actions not between immediate parties to a bill or note, 
the established lule is, that suspicion must be cast upon the 


(c) Per Ld Denman, Beaumont v Reeve, 8 Q B 483 (cittd and recognised in 
Fisher v Bridges, 3 E A B G42) Fastwood v Kenyon, 11 A A E 438, 
Wenndl v Adney, 3 B A F 247, at 249 (a) In Jennings \ Broun, 9 M 
A W 496 at p 601, Parke B , observes m reference to Bmnmgton 'C Wallu 
(4 B A Aid 660), that the giving up of the annuity in the latter case was “ a 
mere moral consideration, which is nothing 

(d) Per Tindal, C T , in Kaye v Dutton, 7 M A Gr 807 at pp 811—812 

(e) Judgm in Eattwood v Kenyon, 11 A A E 438, at pp 460, 461 Sec 
Roberts v Smith, 4 H AN 816 

(/) Per Martin, B , in Flight v Reed, 1 H A C 703 it p 710, see the 

Bills of Exchange Act, 1882 (46 A 46 'Vict c 61), s 30 

(g) Hatch v Trayes, 11 A A E 702, see 46 A 46 Vict c 61, s 3 (4) 

(k) Ante, p 431 

(i) Southall V Rigg, and Forman v Wnght, 11 C B 481, at p 492, see 
Re Whitaker, 42 Oh D 119 

(k) 11 C B 494, see Warwick v Nairn, 10 Exch 762 
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exchange 
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plaintiff’s title before be can be lequired to prove ^hat con- 
sideration be gaie for it But, if it be proved that tbe 
instrument was obtained b^ fraud, oi is averted by illegalit;^, 
such proof affords a presumption that tbe guiltj partj placed 
it in tbe hands of an af(omplice to sue upon it, and ( onsequently 
casts upon tbe plaintift the burden of showing that be was a 
horn fide indoisee loi \alue (/) 

Ha\ing thus briefly shown the natuie ot tbe (on^idetatwn 
and the prnify n(‘ces8ar\ to a \ali(I contract, we inav pioceed 
to specif\ the important distinctions which exist between 
consideiations neiuted, (oniunent, loninunntj^ and etecutory 
These terms, as used to cjualif\ consideiation, are lelatne in 
])C)int ot time to the promise The follow ing examjde will serv e 
as an intioducton illustiation A deilaiatioii in assumpsit 
stated that in consideration of the plaintift s aqiceinq to stai 
an action against B , the defendant piomised to ])a^ the amount 
upon a certain event, at the tiial, the following agi cement was 
proved ‘ In consideration of the plaintiff’s haung agretd to 
sta> proceedings against B , &c , it was held that the contract 
was an executorv contract, and a continuing agreement to stav 
pioceedmgs, and that there was theiefoie no variance (m) In 
this case having agreed before the date of the promise would 
indicate an executed consideration, agreeing might constitute a 
comurrent consideration (/ e , coincident in point of time with 
the promise), or emutory (/ c , to be jierformecl after the 
promise) 

It will appear fiom the definitions of consideration above 
cited (n) that it is necessary that the service which is advanced 
as the consideration for a promise should be unclei taken at the 
instance oi recpiest of the piomisor This is the nieduing of 
the decision in the leading rase of TAimpleigh v Jhafhuaif (o) 
that a mere voluntaiv rouites\ will not support an assumpsit 
but a couites) moved bv a previous request will In the case 
of a service which is not past oi executed at the time of the 
promise, it is obvious that a request on the part of the promisor 
1 ' a logical necessitv To pioiiiise something in consideration 

(1) Per Parke, B , in Batley v Bidwell, 13 M & 73 it p 7<) see 45 A. 

46 \ict c Gl, s 30 (2), Tafaw \ Ha^lar 23 Q B D 345 Talbot v Van 
Bone [1911] IK B 854 , Rohimon v Benkel 29 T Ij K 475 

(w) Tanner v Moore, 9 Q B 1 

(n) Ante, p 485 

(o) Hob 105 , noted 1 Sm L C 12th ed 69 see ilso per Parke J , in 
Reason v Wirdnam 1C & P 434, 1 Wms Saund 264 (1) 
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that another amU m the lutiiie do oi suftei something (executoi} 
consideidtion), or will continue to do or siifter something (con- 
tinuing), 01 will hu et nunt do oi suftei something (concuirent), 

IS itselt d lequest 

Where, howe\ei, the sei\i(e is past oi executed at the date In case oi 
of the piomise, it is, as a lule, iiece8sai\ to show that the service fequeSm^st 
wds undeitaken at the lequest of the pioinisoi Foi, to take a bepio\ed 
simj)le illustiation, if a man disbuise mone\ about the aftaiis 
of anothei, without lequtst, and then afteiwaids the lattei 
jiromise to lepa^ him (/>), tlieie is wanting an essential element 
of Aalid legal c onsideiatioii 

Although, geneialH speaking, in the case of iidutcd 
c onsideiations it is necessai^ that a lequest should be laid and semct ^\heie 
i)io\ecl, thcie aie cases of iiast consideidtion, wheie, as m the 
case of executoiv sei\ice, the nature of the consideidtion itseli i)io\eie(iuest 
imjioits a leque*?! (q) Thus, in an action of assumjisit foi 
iuone\ hnt^ it was held iimiecessai’v to all(‘ge that it was lent 
it the defendant’s leqiiest, foi theie cannot be a claim foi 
mone^ lent unless theie lie a loan, and a loan implies an 
obligation to pa^ (/) In the case of nionev howe^el, 

the abo\e doc time will not apjih because a gi ituitous paMiient 
would not create a legal obligation, and ‘ no man can be a 
clebtoi toi mone\ paid unless it was paid at his lequest (s) 

Moieo^ei, theie aie c iicumstances undei which the luu will Eeciuest 
itself imph that the senice has been undtitaken b\ lequest of cases 

the ])ionnsoi Such lequest is imjdied in the following cases 
1 Where the defendant has adcjjitcd and enjoyed the beiieht 
of the serMce, and the maxim, omnis lafihahitw tetrotiahitu/ 
et mandaio priou (iquiimtatin (0, i'' ajiplicable, for instance, 
where A , ])ui porting to act on behalf oi B , but without his 
authonh, oideis goods tiom (’ , and pa^s the price, and A 

(p) Per Tindal, C J in Thonitnv \ Jenyns 1 Scott N R 32 it p 74 

(citing Hunt \ Bate D>er 272 ind 1 Roll Abi 11) heo piiticuhrh Ro^corln 

\ Thomas 3 Q B 2*14 

iq) See Fihher \ Pyne 1 M & Or 206 note (b) cittd pei Parke, B , in 
Victor<t V Daiiei, 12 M AW 758, it p 769 

(r» Vtctors v Davies, supra per Pollock CB in Flight \ Reed 1 H A 
C 703 at p 71b M Gregor \ Graves S Exch 34 

(i) Per Ptrkc B in Victors \ Danes 12 M A W 758 at p 760 Brittain 

V Lloyd 14 M A 762 (cited in Lewis v Caniphell 8 C B 541, at p 647 
dud per Parke B in Hutchinson v Sydney 10 Exch 439) Hayes v Warren 
2 Stra 932 (cited 1 Wms Saund 264 {!)) See, in further illustration of the 
subject above touched upon Dietnchsen v Giuhilei, 14 M & W 845 pei 
Parke, B in Aiwgf v Sears, 2 Cr M A R 48, at p 53, Emmens \ Elderton 
4 H L Cas 624 
(f) See post, p 567 
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afterwards adopts the contiact bj accepting the goods But 
It must be observed that a peison cannot be said in law to adopt 
or ratify an act, unless it ^as in fact done on his behalf (w), 
and a request to do an act is not implied from the mere fact 
that a benefit is enjoyed b} leason that the act was done This 
is sho^vn by the cases where one of the parties interested in a 
life policy, who on his own account has kept it up by paying 
the premiums [x), or one tenant m common of a house, who on 
his own account has spent monc} on its lepair (y), has failed to 
reco\er for his outlay fiom the others Again, wheic a buildei 
contracts to erect buildings on the defendant s land foi a lump 
sum, and, after part of the woik has been done, abandons the 
contract, the defendant is not liable to ]>a} loi the work done 
merely by reason of his deii\ing benefit from it (::) 

2 Wheie the ser\ice consists in the plaintift having been 
compelled to do that which the defendant was legally com- 
pellable Thus, as a lule, a person, whose goods are lawfullv 
seized for anothei’s debt, is entitled to ledeem them and to 
reco\er the amount paid fiom the debtoi, oi, if the goods be 
sold to satisfy the debt, he may leco'vei their value (a) And 
upon this principle lests the right to indemnity of a suret\ 
who pays the debt of his prmcip.il, and the light to contribution 
of a joint debtor who pays the whole joint debt (a) This lule, 
howevei, may be excluded by contract and wdiere the ownei 
of the goods seized is, as between himself and the defendant, 
liable to pa\ the debt, the rule is inapplicable (a) 

3 Wheie the plaintift 'loluntanly does that which the 
defendant might ha^e been legally compelled to do, and the 
defendant afterwards in consideration of the service expressly 
promises (6) It is to be noticed that m the case of such 
voluntary service, a subsequent expiess promise is necessary to 

(tt) See per Bowen, L J , m Faleke v Scott Imp Ins Co , 34 Ch D 234 
at p 250, Durant v Roberts, [1900] 1 Q B 629 

(x) Leslie v French, 23 Ch D 662 , Falcle v Scott Imp Ins Go , 34 
Ch D 234, Re Winchilsea, 39 Ch D 168 See also The Gas Float Whitton, 
[1896] P 42, at p 68 

(y) Leigh v DtcKeson, 16 Q B P 60 But see Re Jones, [1893] 2 Ch 
461, Re Cook, [1696] 1 Ch 923 

(z) Sumpter v Hedges, [1898] 1 Q B 673 

(a) See Edmunds v Wallingford, 14 Q B D 811, at pp 814, 816, and 
the authonties there cited. The Orchis, 15 F P 38 As to what amounts to 
compulsion, see Johnson v R Mail Co, LE3CP38, Gebhardt 
y Saunders, [1892] 2 Q B 462, at p 468, Andrews v St Olaoe B of W , 
[1898] 1 Q B 776 

(b) Wennall v Adney, 3 B & P 247, at p 260, in notis Wing v Mill, 1 B 
& Aid 104, Paynter v Williams, 1 C A M 810, at p 818 
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support an action, whereas in the cases under the two former 
heads, the piomise is implied as well as the lequest (c) 

A distinction will be noted between the abo\e cases and cases 
111 which it has been held that an expiess promise mav effectually 
revi\e a precedent good consideiation, which might ha've afforded 
giounds for an action upon a promise implied tiom such con- 
sideration, weie it not for the mteifeiencc of some positive rule 
of lav, which has suspended the action or lemedy without 
destroying the light Thus a debt barred by the Statute of 
Limitations is still a good consideiation for a promise m wilting 
to pay (<Z) , for the effect of a plea of the statute is to admit that 
the cause oi consideration of the action still exists, but to show 
that the remedy is lost by lapse of time (c ) 

“The rases,” said Lord Denman (/), ‘ m which it has been 
held, that, undei certain circumstances, a consideration insuffi- 
cient to raise an imjdied promise will neyerthele&s support an 
expiess one, will l)e found collected and leyiewed in the note 
to Weiitmll V Aihiey (^), and in Eastuood ^ Kenyon (h) They 
are cases of voidable contracts subsequently ratified, of debts 
barred by o])eiation of law, but subsecjuently leyned, and of 
equitable and moral obligations, which, but for some iiile of 
law, would of themsehcs haye been sufficient to raise an implied 
promise ” 

At one time theie was an inclination to explain the lule 
stated thus by Lord Denman, and pieyiously laid down by Lord 
Mansfield (i), as depending upon the moral obligation arising 
fiom the pieyious agreement ( 1 ) It is not easy to see how such 
i theory w^as reconciled yvith the fact, that an express promise 
was ineffectual where the oiigmal contract to which it had 
reference yvas not merely suspended for a time or yoidable at the 
option of the defendant, but absolutely void at law While, on 
the other hand, it was always understood that where the validity 
of an agreement is not affected by statute, but the remedy of 
one par tv is suspended, an express promise subsequently made 

(c) Atkms V Banwell, 2 East, 505 
id) La Touche y La Touche 3 H & C 576, at p 588 
(e) ScarptlUm v Atcliesoriy 7 Q B 864, at p 878 
(/) In Roscorla v Thomas, 3 Q B 234, see Cocktng v Ward, 1 C B 
858, at p 870 

(g) 3 B &; F 247, at p 249 

(h) 11 A A E 438 

(t) Hawkes v Saunders, Cowp 289, at p 290, Atkms v Hill, Id 284, at 

p 288 
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(k) Leake, Law of Conti acts 615 
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\til] lid^e lolation bd(k to the pi e\ ions ( onsideidtion, and \till 
not lie tied ted as niuhm pactum (/) 

Pi onuses to pd> a debt simply, oi b\ instalments, oi \\hen 
the paity is able, aie all eqiialK supported bv the past consideia- 
tion, and, vhen the debts Inne become pa v able insfantet, ma\ 
1)6 gnen in evidence in support of the oi dinar j indebitatus 
counts So when the debt is not aliead\ bailed bj the statute, 
d promise to pd\ tlu (leditoi will leAne it and make it a new 
debt, and a juomise to an exeiutoi to ])a\ a debt due to a testator 
creates a new debt to him Put it does not follow that though a 
jiromise ieM\es the debt in siidi tases, the debt will be a sufh- 
(lent consideration to support a piomise to do a collateral thing, 
as to su])pl\ goods 01 peifonn woik and 1 iboui In such rase it 
is but an accoid unexecuted, and no action will lie toi not 
executing it (n/) 

FormeiH man\ contracts made b> an infant, winch aie now 
\oid, were meiel) voidable at his ojitioii Accordingly an 
express promise made b\ him aftei full age ie\neJ the pie'vioiis 
consideration so as to lemoAe the subsequent promise fiom the 
categoi> of nuda pa<ia (n), but since the Infant Itelief Act, 
1874 (o), this IS no longer so, for s 2 of that stitute expressly 
enacts that no action shall be brought to charge any one iqion 
ail} such piomise (//) The contract of a mairiecl woman was 
at one time absolutely ^oicl (cy), and, therefore, if the leroicl 
stated that goods were supplied to a man red worn in, who, after 
her husband’s death, promised to pa>, this was not sufhcieiit, 
because the debt was ne\ei owing from her (/) 

Another illustration, which would sufhee, if it were neces- 
sai\, to refute the theoi> of moral obligation, is attended b^ the 
case of a person who promises to iepa> i debt from which he has 
been discharged bv bankruptcy The Bankiuptcv Act, 1849, 


[1] hte PollcKk Conti (hip XII Earle v Oliver 2 E\ch 71, at p 90, 
Reeves v Hearne 1 M AW 323 

(wi) Earle v OItvtr, 2 E\ch 71 at p 90 per Paikt, H m Smith \ 
Thorne, 18 Q B 134 it p 1{^ 

fw) Per PitteBon, J in Meyer ^ Haworth 8 A A E 407 See note (a) 
to Wennall v Adney 3 B A P 247 at p 249 

(o) 37 A 38 Vict c 62 , ante p 461 

(p) For the effect of this statute., see Pollock, Contr Cli II pt 1 

(q) See Neve v Hollands, 18 Q B 262 

(r) Meyer v Hauorth, 8 A A E 467 In Trover v 1 Sid 67, *» 

woman, after her husband s death, promised the plaintiff that it he would prove 
that her ImshMid had owed him she wnould pay it This was held a good 
conbidiraticm because it was a tiouble and chaigi to tht cicditor to pio\e 
his debt See Cope \ ilhmson, 8 E\cb 185 
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expressly annulled the efficacy of such promise \shich previously 
might have been eufoiced A similar provision containeil 
m the Act of 1861, but not in that of 1869, and, consequently, 
the question 'v^as more than once laised under the last-mentioned 
statute, whethei the common law was ie\i\ed m (onsequence of 
the omission It uas, hoT\ever, decided that the policy of the 
bankruptcy laws uas sufficient without expiess stdtutoi\ eiiact- 
nient to render meftectual any attempt to lesuscitate a debt fiom 
which a person had been dischaiged by bankruptcy (a), but such 
a debt may be leaned b'l an apjuopnate instiument (f), oi by a 
new contract (m) 

Again tlieie aie cases of agreements coming within the pur- 
Mew of 8 4 of the Statute of Fiauds, in which no aition tan he 
fnought on account of the absence of a wiitten memorandum, 
but in which a subsequent piomise may ne\erthele«?s furnish a 
gioiind of action A ^erbal agieement was enteied into between 
the plaintift and defendants lespectmg the tiansfer of an interest 
111 land The tiaiisfei was effected, and nothing lemained to be 
done but to pa\ the consicleiatioii It was held, that the agree- 
ment, not being m wilting, as iec|Uiied by the statute, could not 
lie enfoiced b> action, but that, as the tiansferee had, after the 
tiansfei, admitted to the transferoi that he owed him the stipu- 
lated j)iice, the amount might be leco'veied as mone\ found to 
be due upon an account stated (i) Also bills of exchange 
gnen aftei the repeal of the iisuiy law by the Fsury 
Laws Repeal Act, 1854 (y), in lenewal of bills gi\en while 
that law was in foice to secuie payment of money lent at 
usurious interest, ha've been held >alid, the leceipt of the mone> 
being a sufficient consideiation to support a new piomise to pa^ 
it In the case lefeiied to, this qualified proposition was sanc- 
tioned by the majority of the court “ A man by express promise 
may render himself liable to pay l>ack money which he has 
leceived as a loan, though some positne lule of law or statute 
intervened at the time to pie\ent the transaction from con- 
stituting a legal debt ” (-) 

We must, in the next place, obsei^e that the subsequent 

(s) Heather v Wehb 2 C P D 1 
(f) Re Bonacma, [1912] 2 Ch 394 
(tt) Aylmer, 1 Mans 391, Jakeman v Cook 4 Ex D 26 
(«•) Cocking v Ward 1C B 858, at p 870 See 1 Smith, L C , 12th ed 
p 359 

iy) 17 & 18 Vict c 90 
(*) Flight V Reed, 1 H & C 703, at p 716 

L M 
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piomise, like the antecedent leqiiest, nid\, in many cases, be 
implied lor instance, the \ery name of a loan imports that 
it \\as the intention of both parties that the money should be 
repaid (n), a piomise to pa^ inteiest \m 11 be implied by law from 
the forbeaiance of money at the defendant’s request (6), and 
from mone^ being found due on accounts stated, the law implies 
a promise to pa\ it (c) but where the consideration has been 
executed, and a promise would, under the circumstances, be 
implied by law , it is cleaily established that no express promise, 
made in lespect of that piioi consideration, but differing from 
that which by law would be implied, can be enforced [d] For, 
were it otheiwise, theie would be two (o-exi&ting piomises on 
one consideiation (e) It has, howe^el, been said that the cases 
establishing this pioposition ma\ hi\6 pioceeded on anothei 
principle, i iz , that the consideration was exhausted by the 
promise implied b\ law from the \er\ execution of it, and that, 
consequently, any piomi^'C made afterwaids must be rmdum 
'pactum, theie remaining no consideiation to sup])ort it (/) 
‘^But the case may ^leihaps be different where theie is a con- 
sideration from which no promise would be implied by law, that 
IS, where the party suing has sustained a detiiraenl to himself, 
01 conferied a benefit on the defendant, at Jtis lequest^ imdei 
circumstances which would not laise any implied promise In 
such cases it appeals to liaye been held in some mstanees, that 
the act done at the lequest of the jiarty chaiged, is a sufficient 
consideration to lender binding a piomise afterwaids made b\ 
him in respect of the act so done (y) 

But, howeyei this may be, it i> quite clear that, wheie the 
consideiation is past, the jnomise alleged, even if express, must 
be identical with that which would haye been implied by law 
from the particular transaction, in other words, “a past and 
executed consideration will support no other promise than such 
as may be implied by law ' (h) , thus, in assumpsit, the declara- 
tion stated that, in consideration that plaintiff, at the request 

(fl) Per Pollask, C B , Id it p 716 

(6) Nordenstrom v Pttt 13 M & W 723 

(c) Per Crompton, J , in Fagg \ Nudd, 3 E A B 660 

(d) Jttdgm , Kaye \ Duttav 7 M A Gi 807, at p 816, and cdses there 

cited 

(e) Par Mauk B in Hopkins \ Logan 5 M A W 241, at p 249 

if) See Deacon \ Grtdley, 16 G B 296 

ig) Judgm in Kaye v Dutton, 7 M A Gr 807, at p 816 

(fc) Per Parke B , in dfliwsoii \ Stephens 7 Exch 567, at p 672, Judgm , 
Earie v Oliver, 2 Excli 71, at p 89, Lattmore \ Garrard, 1 Exch 809, 811 
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of defendant, had bouqht a lioise of defendant at a ceitain price, 
defendant promi«»ed that the hoise ^ds ftee from but 

decei\ed the plaiiitift in that the hoi be \^ab \ it ions This 
declaration \\ab held bad, for the executed (onsideiation, though 
laid with a lequest, neither laised b> implication ot lav the 
promibe chaiged in the declaration, noi supported such promise 
if expiesb, and the Court observed that the onl} ])iomise 
which would result fioni the consider a tion, as stated, and be 
co-extensive with it, vould be to delner the hoise upon 
lequest (/) 

In an action against the public ofhcei of an insurance 
company, a count in the declaiation stated that it vas agreed 
between the companj and the plamtift that, fiom the 1st ot 
Januan then next, the plaintift, as the attorney of the company, 
should lecene a salary of £100 pei annum, in lieu of lendering 
an annual bill of costs for general business, and m consideration 
that the plaintih had promised to fulhl the agieement on his 
part, the company promised to fulfil the same on their part, 
and to retain and employ the plaintiff as mrh nttoiney (k) The 
verdict being in fa\oui of the plaintiff, the ]udgment was 
aftervaids anested b\ the Court of Common Pleas, upon this 
ground, that theie was no sufficient consideration to sustain 
that part ot the abo\e count, which alleged a promise to retain 
and emplo\ the plamtift, the Couit holding that the language 
ot the agreement, as stated, impoited an obligation to furnish 
actual employment to the plamtift in his profession of an 
attorney, and that, inasmuc h a& the consideration set forth was 
in the past, that the plamtift had promised to perform his j)art 
of the agieement, such consideration, being a past or executed 
promise, was exhausted by the like piomise of the company to 
perform the agreement, and did not enuie as a consideration 
for the additional part of the promise alleged, to retain and 
employ the plamtift m the sense before mentioned, as also to 
perform the agreement The view thus taken, howeyer, was 
pronounced erioneous by the Court of Exchequer Chamber, and 
by the House of Loids, who held that the ayeiment as to 
retaining and employing the plaintiff was not to be unclei stood 
as importing a contract beyond the strict legal effect of the 
agreement, whence it followed that the mutual promises to 

(«; Boscoria v Thomas, 8 Q B 284, at p 287 

(k) Emmetts v Elderton, 4 H L Gas 624, 18 G B 495 , 6 Id 160, 
4 Id 479 
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perform sucii agreement, laid in the ooiint objected to, tv ere a 
biifficient legal consideration to sustain the defendant's promise 

A concunent consideiation is Tvheie the act of the plaintiff 
and the piomise of the defendant take place at the same time, 
and heie the law does not, as in the case of a b\gone transaction, 
leqiure that, in order to make the jiiomise binding, the plaintiff 
should ha-ve acted at the request of the defendant (?) Thus, 
where it appeared fioni the whole declaration taken togethei, 
that, at the same moment, by a simultaneous act, a piomise was 
made, that, on the plaintiff’s acfej»ting bills drawn by one of 
the parties then piesent, the defendants should delnei ceitain 
deeds to the plaintiff when the lulls weie paid, it was held 
that a good consideiation was disclosed for the defendant’s 
promise (m) So, wheie the piomise of the plaintiff and that 
of the defendant aie simultaneous, the one ma\ be a good and 
sufficient consideiation foi the othei (/<)♦ and wheie two paities, 
upon the same occasion, and at the same time, mutually promise 
to peiform a ceitain agieement not then a(tuall\ enteied into, 
the consideiation moving fiom the one pait^ is sufficient to 
support the piomise bj the othei (o) 

Again, wheie, by one and the same instiument, it is agieed 
that one of the contracting paities shall pa) a sum of money, 
and that the othei shall at the same time execute a conTejance 
of an estate, the payment of the mone\ and the execution of the 
<onve}ance ma) piopeily be consideied concunent acts, and, in 
this case, no action can be maintained b\ the Tendoi to ieio\er 
the money until he executes, or offers to execute a con\ey- 
ance (p) It may, indeed, be stated, geneialU, that neither 
party can sue on such an entiie contiact without showing a 
peifoimance of, or an offer, or, at least, a leadiness and willing- 
ness to perfoim his part of the agreement, or a wrongful 
discharge oi prevention of such performance by the other party, 
in which latter case the paity guilty of the wrongful act shall 
not, in accordance with a maxim already considered, be allowed 

il) Per Tmdal, C J , m Tipper v Bichiell 3 Bmg N C 710 at p 716 

(m) Tipper ^ BtckneH supra, West v Jackson 16 Q B 280 

(n) As to mutuality m contracts, see Broom s Com , dth ed 307 et seq , 
Bealey v Stuart, 81 L J Ex 281, Weithead v Sprosm, 6 H AN 7M, 
Whittle Y Franklandt 2 B & 8 49 

(O') Thomson v Jenym, 1 M & Gr 166 See King v Gillett, 7 M & W 
66 , Harrison v Cage, 1 Rajm Ld 386 (cited m Smith v Woodfjfie, 1 C B 
N 8 660, at p 667) 

(p) Per Ld Tenterden m SpiJXer v Westlake, 2 B A Ad 156, Bankart v 
Bowers, L B 1 G P 484 
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to take advantage of it, and theieby relieve himself from hal)ilit\ 
for breach of contract (q) Whether oi not, in any gi\en case, 
one promise be the consideration for another, or whether the 
performance t and not the meie promise, be the consideration, 
must be gatheied fiom, and depends entiieh upon, the words 
and natuie of the agieemeiit, and the intention ot the con- 
tracting paities (/) 

In addition to cases in ^^hlch the consideiation is com uiient, 
01 IS altogethei jiast and exeruted, others occur wherein the 
consideration is continnuiq at the time of making the piomise 
thus, it has been held fhat the mere relation of landlord and 
tenant is a siifhcient consideration foi the tenant’s promise to 
manage a faim in a husbandlike manner (?) 


C\M4T hMPTOR {Hob 99 ) — lAt a puiihnsu huatc 

It seems (leai that, b\ the cm! Lni, a waiiant\ of title 
was, as a geiieial rule, implied on the part of the -vendoi of 
land, so that he was answerable in damages to the binei if 
eiicted, sue iota ics eunfutin^ pan, hahet 
emptor vi ^enchioiem (t) and again, non duhtafin, etn 
special itH lenditof eiutiovcm non piomhoit^ ie eiiita, ei 
empto (ompeteie actionem (u) With us, howe'vei, the above 
proposition does not hold, and it is laid down that, “ if a man 
buy lands w hereunto another hath title, which the bu\ei knoweth 
not, \et Ignorance shall not excuse him” (?) By the hmI 
law, as obsened bi Sii h ( oke, e\ei\ man is bound to warrant 
the thing that he sells oi coinejs, allieit there be no express 
warrants but the common law- binds him not, unless there be 


(q) Ante pp 197, et seq If n part} does all k can to i)erfoini tlic act 
which he has stipulated to do but is pievented b} the wrongful act of the 
other party, he is in the same situation as if the performance had been per 
fected (Per Holroyd J , m Studdv \ Sanders, 5 B & C 628, at p 639) 
see also, Caines v Smith, 16 M A "Vt 189, and notes to Cutter v Potcell, 2 
Sm L C p 1 

(r) Thorpe ^ Thorpe, 1 Harm Ld 662, per Cur in Stavers v Curling, 8 
Scott, 740, at pp 750, 764, per Williams, J m Christie v Borellq 7 C B 
N 8 661 at p 667 

(«) Powley V Walker, 6 T R 373 (recognised in Beale v Sanders 3 Bmg 
N G 860, at p 869) , Massey \ Goodall, 17 Q B 310 
it) D 21, 2, 1 
(tt) C 8, 46, 6 

(x) Doct and btud , bk 2, ch 47 
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a warranty^ either in deed (y), or in law, for caieat emptor (z) 
qui ignorare non dihuit quod jus alienum emit (a) — ^let a 
purchasei, \^lio ought not to be ignorant of the amount and 
nature of the interest uhieh he is about to bm, exercise proper 
caution 

Sale of land — As the maxim tai eat emptor applies, with 
certain specific restiictions, not only to the qualit} of, but also 
to the title to land \vhirh is sold the purchaser is generally 
bound to -view the land and to inquiie after and inspect the 
title-deeds, at his jieiil if he does not He does not use common 
piudence, if he relies on anj othei secuiih (h) The ordinary 
course, indeed, uhich is adopted on the sale of real estates is 
this the sellei hubmits his title to the ins])ection of the pur- 
chaser, \^ho exercises his ouu judgment, oi such other as he 
confides in, on the goodness of the title (c), and if it should 
tuni out to be defecti\e, the jiurchasei has no lemedy, unless 
he take special co^enant oi \^aiiant^, piovided theie be no 
fraud practised on him to induce him to purchase (d) Thus, 
if a regular con\etance is made, (ontaming the usual ro'^enants 
foi securing the bu}ei against the acts of the sellei and his 
ancestors onlj, and his title is actualh coineted to the buyer, 
the rule of caveat emptor applies against the bu>ei, so that he 
must, at his peiil, perfect all that is lequisite to his assuiance, 
and, as he might protect his pui chase h^ propei covenants, 
none can be added (t) An admmistiatoi found, among the 
papers of his intestate, a moitgage deed, pui porting to convey 
premises to him, and without aiieais of interest \ot knowing 
it to be a forgery, he assigned it, co^enantlng, not for good 
title in the mortgagoi, but onh that nothing had been done 

(y) See Worthtnqton \ Warrington, 5 C B 035 Fltis \ Roger*, 2Q Ch D 

661 

{z) Co liitt 102, a I have Blvc'l^8 understood thit in puichaseb of land 
the rule is caveat emptor (Per Lave rente J in GwiUm \ Stone, 3 Taunt 
433, at p 439) see StranU \ St John, L R 2 C P 37t), it p 379 Baynes 
Lhyd [1895] 2 Q B 610, at p 616 
(a) Afoore \ Hussey, Hob 93, it 99 

I (b) Pasley v Freeman, 3 T R 51, at 56, 65 Ro*,tLeU v Vaughan Cro Jac 
^96, Medina v Stoughton, 1 Salk 210 

(c) The Vendor and Purchaaer Act 1874 (37 A 38 1 ict c 78) a 1, substituted 
40\for 60 years as a sufficient root of title, and ste the Con\tnyancing Act, 
im (44 A 46 ^ict f 41), 8 3 

(^) Per LacMrence, J , in Parkinson v Lee, 2 East, 314, at p 323, Judgm 
in Stephens v De Medina, 4 Q B 422 at p 428 per Erie, C J , in Thackeray 
V Mood, 6 B A S 766, at p 773, per Martin B , Id 776 

(e) See Judgm m Johnson ^ Johnson, 3 B A P lb2, at p 170, Arg in 
Hawkins v Kemp, 3 East, 410, at p 446, Kite's Case 4 Rap 26 a, at 26 a, 
Perryman s Case, 6 Rep 84 a 
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by himself or bv the intestate to enciimbei the pioperty, and, 
as this precluded all presumption of any further security, the 
assignee was held bound to look to the goodness of the title, 
and failed to recovei the pui chase-money (/) The case of an 
ordinary mortgage, howe\er, clifteis fiom that of a con\eyance, 
because the moitgagoi ccsenants that at all events he has a 
good title {g) 

That an e\icted tenant ma^ be without ieined\ against his Landlord and 
landlord, by leason of the maxim caieat emptoi, is well shown 
by the case of Baynes a Lloyd (h) The plaintiffs accepted 
from the defendants a lease under seal, the operative words 
whereof were “ the landloids agiee to let ”, the woid “ demise ’ 
was not used, and theie weie no express co\enants foi title 
The defendants had onh a leasehold interest in the premises 
let, then lease expiied duiin^ the plaintiffs’ teim, and there- 
upon the plaintiffs weie evicted by the supeiioi landlord It 
was held that the\ had no lemedv in (ovenaiit against the 
defendants Fiom the ]udgment8 given it appeals that the 
weight ot authoiitv tavouis the view that a covenant in law 
IS not implied tioni the nieie relation ot landloid and tenant, 
but onlv trom ceitain woids it used in cieatmg the lease (?), 
but if an^ (ovenant is implied tiom that lelation (/), it is 
onl^ a covenant toi quiet en]oyment (/), detei mining, where 
the landloid has any estate, with the determination of that 
estate ‘ Whoevei wants to be secuie when he takes a lease 
should inquire after and examine the title-deeds ’’ {m) 

As a general lule, theie is no waiiantv, still less a condition, state of 
implied bv law on the demise of leal propeity, that it is fit for 
the pill pose foi which it is let For instance, on the lease ot 
a house oi farm theie is iisiiallv no implied wananty that it 
is leasonablj fit foi habitation oi (ultiyation (n) But to this 

(f) Bree v Holbechf 2 Doogl 054 (cited in Cnppi v Reade 6 T K 606, 
and by Gibbs, C J , in Jones v Ryde, 1 Marsh 157 at p 163), Thackeray v 
Wood, 6 B A S 766 

(jjf) Per Ld Kenton in Grippe v Reade, supra 

(h) [1895] IQ B 820 , 2 Id 610 

(i) As to demise, see the 'luthorities collected m the above cist 

(k) See Bandy v Cartwright, 8 Exch 913 Hall v City of Land Brewery 
2 B & S 737 (cited m Baynes v Lloyd, [1895] 1 Q B 825 it p 826) 

(l) As to this covenant, see Harriwn v Muncaster, [1891] 2 Q B 680 
Manch , 8 d L Ry Co \ Anderson [1898] 2 Ch 394, Tehh \ Cave, [1900] 

1 Ch 642 

(w) Per Ld Mansfield in Keech v Hall, 1 Dougl 21 

(n) Hart v Windsor, 12 M AW 68 Surplice v Farnsworth, 7 M A Gr 
576, see Keates v Cadogan, 10 C B 591 
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rule there are some exceptions, for on the letting of a ready- 
furnished house the lessor impliedly undertakes that the house 
IS reasonably lit for habitation at the time \^hen the tenanc\ 
commence«*, and if it be not so fit the tenant ma's at once quit 
it without notice (o) B\ statute, theie is a similar condition 
implied on the letting of a house, though not furnished, foi 
habitation b'v persons of the working classes (p) 

The general rule that theie is no such implied warranty i'^ 
T^ell illustrated by the decision in Sutton ^ Temple (q), yheie 
the eatage of a field, that is, the use of the herbage to be eaten 
by cattle, isas let foi a specific time at a specific lent Upon 
the tenant stocking the held Mith his lieasts seveial of them 
died from the effects of a poisonous substance -which had been 
spread o\ei the held without the landloid’s knowledge It was 
held that theie was no implied waiianty b^ the landloid that 
the eatage was wholesome food foi cattle, and that the tenant 
was not entitled to thiow up the lease The word “demise’ 
it was obser-ved, did not caii\ with it warranh as to htness 
of puipose 

The question of waiiant} is distinct fioin that of fraud and 
also from that of material misiepiesentation on the part of the 
^eiidoi The effect of fiaud will be consideied later (r), when 
we deal with contiacts foi the sale of goods, it seems enough 
to sa\ heie that the geneial pimciples, theie biiefly referred 
to, apply equall\ to cases wheie contiacts to purchase land aie 
induced b\ fiaud In the absence of fiaud, the common law 
did not legal cl anv miisiepiesentatioii as to the subject-mattei 
of a contract, as a cause of action, unless such misrepiesentation 
amounted to a waiiaiih, oi as a defence, unless either the 
misrepresentation was such as btiiick at the loot of the contiact 
or the contract was conditional upon the truth of the repiesenta- 
tion (?), but the lule of equit} has long l)een otherwise, and 
eonsequenth specific jierformance of contiacts to purchase land 
can lie lesisted, or rescission of such contiacts obtained, not 

(o) Smith \ Marrable, 11 M d. 'W 5 W ilwn \ Finch Hatton, 2 Ex D 
a36, Saraon \ Roberts, [1895] 2 Q B 395 

(p) Housing of the ySorkmg Classes Act 1890 (63 d 54 ^ict c 70), r 75 
see Walker \ Hohh^ 23 Q B D 468 

iq) 12 M d W 62 

(r) Bwt, p (il8 

(«) (Aandelor \ Lopus, Cro Jac 4, Cornfoot v Fowke, 6 M d W 368 
and see the judgments of Bowen, Ij J , m heubiggmg ^ Adam, 34 Ch D 
582, at p 592 and of BhcLburn J in Kennedy \ Panama, etc , Mail Co , 
L B 2 Q B 680, dt p 687 See also Derry ^ Peek, 14 A C 337 
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only where they ha\e been efterted through fraud (f), but also 
where they have been brought about b\ a material mis- 
lepresentation, howe\ei innocent, of the vendor oi his authorised 
agents (w) For instance, where a contiact to purchase an 
hotel was entered into on the faith of a lepieseiitatioii that the 
tenant, vho ^as in fact insohent, \^as “ leiy desiiable,” specific 
peifoimance was refused and rescission was decreed (r) It 
must be noticed, howe^ei, that, although comjiletion b\ con- 
ies ante IS not a bai to lescission on the ground ot fiaud, jet 
misrepresentation is not a giound foi lescindiiig a contiact foi 
the purchase of land after (ompletion, unless it was fiaudulent 
and capable of suppoiting a common law action of deceit (y) 

Aftei taking the comejance and pa\ing the piiic hase-nione\ 
the puicliasei, who has accepted the title, cannot call upon the 
^endol to take liack the land ind gi\e hack the monej, meieh 
because it tiiiiis out that the title, which the vendor innocenth 
lepieseiited as good, is in fact bad otheiwise theie would be no 
use in taking co\enaiits foi title, oi in lestncting then scope (c) 

Casts sometimes aiise in which the 'veiidoi can peifoim his 

lontiact 111 its substance, but cannot iieifoim it to the lettei, 

’ ‘ description 

owing to some ^el^ slight enoi of description In such cases, 
li the enoi does not amount to a mateiial misiejneseiitation 
on the faith of which the puichasei contiacted, the \piidoi ma\ 
be able to obtain a deciee foi specific peiformaiice on the 
feims of making c omjieiisation foi the eiioi (a) The modem 
tendeiic\, howe\fi, is to hold the -vendoi stiicth to the baigain 
he ill fact made, and a ])iiichasei is ne^el compelled to take 
with compensation something mateiialh difteient fioni what he 
was induced In lepiesentations to belle^e that he was offered ( 6 ) 

Eoi instance, a puichasei will not be compelled to accept an 
underlease, if it was misdesciibed in the Aendoi s particulars 
of sale as a lease, and was liought as such (c) 

Conti acts for the sale of land often contain a stipulation Stipulations 
that, if theie be any misdesciiption in the particulais of the 

(f) See Aftuood v Small, 6 Cl A F 232 

ill) See Redgrave v Hurd, 20 Ch D 1, at p 12 

fx) Smtfk V Land Corpn 28 Ch D 7 

(y) Wilde V Gtbion 1 H L C 605 Brett ^ Clou’ter, 5 C P D 3j76, 

Brotcnlie v Campbell, 5 App Cas 225, at p 937, Soper \ Arnold 37 Chj D 
96, at p 102 / 

(z) See per Cotton, L J m Soper v Arnold, 37 Ch D 9b, at p 101 / 

(fl) See Mortloch v Buller 10 \e8 805 Rudd v Lascelles [1900] 1 Ch 815 

(6) Re Arnold, 14 Ch D 270, at p 279 

(c) Re Beyfus d Masters s Contract, 39 Ch D 110 
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sale, tlie contract shall not be annulled, but compensation shall 
be ^nen Such a stipulation, however, is not construed as 
ajiplicdble to e\ei'v misdescription, it does not apply to a 
fiaudulent one, noi to one the compensation foi Tvhich could 
not reasonabh be estimated, and^ wheie the misdescription, 
though not fraudulent, is in a material and substantial point, 
so far aftecting the siib]ect-matter of the contract that it ma\ 
leasonablv lie supposed that, but for siuh misde&ciiption, the 
purchasei might ne^ei ha\e entered into the contiact at all, 
then he maj annul the contiact, and is not bound to resoit to 
compensation, notTMthstanding the stipulation (d) Moreover, 
unless the stipulation be so expressed as to limit it to errors 
discovered before the con\eyance, the light to compensation 
undei the stipulation is not extinguished by the completion of 
the pui chase, foi the conveyance does not co\er the whole 
giound cohered bv the contract [e) 

Wheie, howe\er, theie is no contiact foi compensation, a 
lessee oi puichaser cannot, after completion, claim compensation 
foi a defect of title which he might ha\e dl8co^e^ed before 
completion, m the absence of fiaud, he is without remedy, 
unless some express oi implied co-venant of the lease or con- 
veyance has been bioken and it ma^ be ob&er\ed that an 
express qualified co\enant excludes the implication by law oi 
any uiclei covenant (/) 

A vendor of land vho letains jiossession until completion 
owes some dut^ to the purchaser to take reasonable care to 
preserve the propeih of which he thus letains possession, and 
to see that it does not become deteiiorated Whilst a vendor 
nas still in possession, a tiespassei lemo^ed large quantities of 
soil from the land, the coni ej ante uas afterwards executed, 
neithei j)arti being then an are of the tiespass It nas held 
that the con\e\ance did not extinguish the lendoi’s liability to 
the puichasei for his breach of duty {g) 

An unpaid lendoi of a house, or othei building, nho retains 
possession until completion, is, however, as a lule, not aiiswer- 
dible to the puichasei, if in the intei^al the building he damaged 
destroyed b^ accidental fire, the loss must fall upon the 


Ud) Be Fatieetf tf Holmes s Contractj 42 Ch D 150, at p 156 
Palmer \ Johnson 13 Q B D 351 

and Clayton \ Leech, 41 Ch D 103, Kelly v Bogers [1892] 1 Q B 910 
582, aite, p 420 

L E VJlarke \ Bamuz, [1891] 2 Q B 466 
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purchaser, if bound by the contract of sale (h), and if the 
fontract is silent as to insurances against fire effected by the 
'vendor, the pui chaser cannot, even after completion, maintain 
tiny claim against the vendor in lespect of moneys recei\ed b'v 
him from the insurance offices (i) 

We ma> here add that the maxim, damnum sentit dommu^, 
or 765 pent domino (Z.), expresses the general rule applicable 
in our la'vr to the case of the accidental destruction of goods 
contracted to be sold in the absence of any agreement to the 
rontrarv the loss usually falls on the buyer or on the seller 
according as the property in the goods has or has not passed (/) 
The alx>\e maxim, however, is affected b\ another, mora 
dehitoru non dehet em creditou damnom (m), for where 
deli\er\ of the goods has been dela;^ed through the fault ot 
either bu^ei or seller, the goods aie at the risk of the party 
in fault as legaids any loss which might not ha\e occurred but 
for such fault (n) 

Sale^ of perwnal ptojjerty — We shall now consider shoith 
how fai the maxim caveat emptoi applies to sales of perRoiialt\ , 
and uhat aie the iisks taken b^ a bujei in lespect, first, of 
the quality of what he bins, and, secondly, of the title theieto 
Discussion of the subject, so fai as goods aie concerned, has 
been simplified by the Sale of Goods Act, 1893 (o), uherebi 
the legislatuie codified the law relating to the sale of all chattels 
peisonal, except things in action and money The term 
‘goods,” as used in the Act, includes “emblements, industrial 
growing (lops, and things attached to oi forming part of the 
land, which die agreed to be se'vered before sale oi undei the 
( on tract of sale ” (/?) 

To undei stand the subject, it is necessaiy at the outset to 
grasp the distinction drawn, as regaids contracts of sale, 
between a condition and a warranty A warianty is but a 
collateial agi cement with reference to the goods which aie the 

(h) Fame v Metier, h Ves 349 

(t) liayner v Preston, 18 Ch D 1 , see Collmgndge v Roy Ex 4ss Co , 3 
Q B D 173, Castelloiu v Preston 11 Q B D 380 

(A) Cited b} Blackburn J , in HetlbuH \ Hick<ion, L R 7 Q B 438, at 
pp 453, 454 

(1) See the Sale of Goods Act, 1893 (66 A 57 \ict c 71), s 21 cf s 7 
and see also ss 32, 33 

(w) See Pothier, C de Vente, § 68 
(n) 66 & 57 Vict c 71, s 21 
( 0 ) 66 & 67 Vict c 71 
ip) Ibid 8 62 (1) 
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subject of the contract, and its breach, though it may give rise 
to a claim for damages, gives no right to reject the goods and 
treat the contract as lepudiated [q), whereas the breach of a 
condition to be fulfilled by the seller, so long as it may be 
tieated as a condition, gives this right (r) Whether a stipula- 
tion in the contract is a condition or a warranty is a question 
of construction, and it may be a condition, though called a 
wairanty (s) The bujer ma'v treat a breach of a condition 
as a breach of wairantj (t), and, subject to the express or 
implied terms of the contract, that is his only remedv after he 
has accepted anj of the goods under a contract which is not 
se\erable, oi after the propeity in the goods has passed to him 
undei a contract for specific goods (u) Specific goods aie goods 
identified and agreed upon at the time of the contract (a) 

Caveat Upon a sale of goods the general lule with regard to then 

nature or quality is caieat emptor^ so that, in the absence of 
fiaud, the bu\ei has no remedy against the sellei for any defect 
in the goods, not co'veied b^ some condition or warranty, eithei 
express or implied It is bejond all doubt that, by the general 
rules of lav, there is no waiiantj of quality arising from the 
bare contract of sale of goods, and that, where there has been 
no fraud, a bu\er, who has not obtained an express wairant>, 
takes all risk of defect in the goods, unless there are circum- 
stances the law implies anv warrant's of qualit\ upon a sale 
may be implied (y) 

Implied It IS, theiefoie, necessary to considei under w^hat circura- 

warranties sf,jnces the law implies an\ warrant} of qualit} upon a sale 
of goods, and the following appear to be the onh cases m 
which, when goods are sold, there can be any implied condition 
01 warrant's as to either their nature oi their quality (r) 
Qualit} of goods here includes then state oi condition (a) 

iq) 56 A 57 Vict c 71, 6 62 a) 

(r) Ibid s 11 
fy) Ibid s 11 (h) 

(t) Ibid s 11 (a) 

(«) Ibid B 11 (c) See Perkim Bell, [18*131 1 Q B 193 

(x) 56 A 57 A let c 71, s 62 (1) 

(y) Sprmqwell v Allen, Alleyn, 91 and 2 East, 448, n Wtlltamson v 
Allinson 2 East 446, Early v Garrett, 9 B &C 928, Morleyv Attenborough 
3 E\ 500 Ormrod \ Hath 14 M AW 651 at p 664 Hall v Bonder, 2 
C B N B 22, Hopkins v Tanqueray, 15 C B 130 Word v Hobbs, 4 App 
Cas 13 

((?) The law on this subject now depends, mainly upon 56 A 57 Vict c 71 
88 1^15 For a classificdtion of the oaBes on the subject as decided by the 
common law, see Jones v Just, L E 3 Q B 197, at p 202 
(o)\See 56 A 57 Vict c 71 s 62 (1) 
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1 Wheie there is a contract for the sale of goods by 
description (h) theie is an implied condition that the goods 
shall correspond with the description (c) If the sale be by 
sample, as well as b} description, it is not sufficient that the 
bulk of the goods coriesponds with the sample, if the goods 
do not also coriespond with the desciiption (d) With this 
lule, that w^heie the sale is not merely a sale of a specific 
artnle, but is a sale of an article by desciiption, the aiticle 
must answer to that desciiption, we maA compare the statement 
of the (i\il law, aes jjw auto venent, non xalet aJitet atque 
St auium qttidem fiietit, detenus aiitem quain emptoi etistimatif 
tunc enim emptio laht (e) Generally, if the article teiideied 
igrees, in its natuie, with the description, the bluer takes the 
iisk as to its qualih , and in this respect there ippeais lc> be 
no diffeience between a sale of Mctuals and a sale of any other 
fommc)dit\ (/) Theie ran be no implied waiiant\ as to qijplih, 
unless the case falls within one ot the classes of cases next to 
be mentioned 

2 Wheie goods are bought by desciiption fiom a sellei who 
deals in goods of that description, wliethei he be the maniific- 
tiiiei 01 not, theie is an implied condition that the goods shall 
lie of merchantable quality (q) If, how ever, the buyei has 
examined the goods, there is no implied condition as regnds 
defects which such examination ought to haye re\ealed (g) 

3 In the case of a contract for sale b'^ sample there aie 
tliiee implied conditions (h) I, that the bulk shall correspond 
with the sample m quality (t) 2, that the bu\er shall ha^e a 
leasonable opportunity of comparing the bulk with the sample (k ) , 
and 3, that the goods shall be free from any defect rendering 
them unmerchantable, which would not be a])paient on reason- 
able examination of the bulk (/) 

4 Where the bu^er, expressh or by implication, makes 

(6) See Varley v Whtpp, [1900] 1 Q B 513 
(c) 66 & 67 Vict c 71, s 13 
id) Ibid 

(c) Cited in Kennedy v Panama dc Mail Co , L R 2 Q B 680 at p 688 
if) Bumby v Bollett, 16 M AW 644, Emm&rton v Mathews, 7 B[ A N 
586, Smvth v Baker, 40 L T 261, Ward v Hobbs, 4 App Cas 13 

(flf) Sale of Goode A«t, 1893 (66 A 67 Vict c 71), s 14 (2), Wren v Holt, 
[1903] 1 K B 610 (beer sold in a tied house), Thomett v Beers, [1919] 1KB 
486 (barrels of glue) 

ih) Sale of Goode Act, 1893, s 16 (2) 

(i) See Wells v Hoj^ms, 6 M A W 7 

(k) See Lorymer v Smith, 1 B A C 1 

(l) See Drummond v Van Ingen, 12 App Cas 284 
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known to the sellei the particular purpose for which the goods 
are required, so as to show that he relies on the seller’s skill 
or judgment, and the goods are of a description which it is in 
the couise of the seller’s business to supph, whether he be the 
manufacturer or not, then there is an implied condition that 
the goods shall be reasonably fit for that purpose (in), unless 
the light to such is precluded b\ expiess agreement, course 
of dealing between the parties, or usage binding on both 
])aities (w) Wheie, however, a contract is made for the sale 
of a specified article under its patent or other tiade name, there 
IS no implied condition as to its fitness foi am paiticular 
puipose (o) 

5 An implied wairanty or condition as to quality or fitness 
for a particular purpose may be annexed by the usage of 
tiade (/>) 

6 An implied warranty oi condition may be annexed b'v 
the pioMsions of a statute (q) Foi instance, on the sale of a 
chain cable there is, usually, an implied w an ant\ that it has 
been dul} tested and proved (/) 

In passing now from implied to express waiianties, we ma} 
notice that, as a geneial rule, an express waiiantj oi condition 
does not jiegatne a wanant\ or condition implied b\ law, unless 
inconsistent therewith (s) 

AVith regard to express warranties, the general rule is that 
evei} affirmation made at the time of sale is a warrant}, 
proiided it appears, on the eiridence, to have been so intended, 
the question whether or not it was so intended being one of 
fact foi the jurj , and no special foim of words is requiied to 
constitute a warranty, for if the seller assumes to assert a fact 
of which the bujer is ignorant, he will generallj be taken to 
have intended a wairanty, but it is otheiwise, if he merely gives 
an opinion on a matter of which he has no especial knowledge, 


(m) Sale of Goods Act, 1893, s 14 (1) See, for instance, Brown v Edgington, 
2 M A Gr 279, Randall v Neweon^ 2 Q B D 102, Frost v Aylesbury Datry 
Co [1905] 1 K B 608 

(n) Sale of Goods Act, 1893, e 55 see Cotntat v Myham, [1914] W N 46 

(o) Sale of Goods Act, 1893, 8 14 (1) See, for instance. Chanter v Hophns, 
4M AW 399 

ip) Bale of Goods Act, 1893, a 14 (3) See Jonei v Bowden, 4 Taunt 847 

iq) Sale of Goods Act, 1893, s 14 

(r) Anchors and Cham Cables Act, 1899 (62 A 63 Vict c 23), s 2 
(f ) Sale of Goods Act, 1893, s 14 (4) , Btgge v Parkinson, 7 H AN 956 
Cf the maxim, expressw umus, dc , ante, p 420 



THE liTV OF COMRACTS 


511 


and on which the bujer may be expected also to ha^e an opinion 
and to exercise his judgment (t) 

It iis, indeed, laid down b^ the oldei authorities that 
“ defects, apparent at the time of a bargain, are not included 
in a warranty, howeyei general, because thej can foim no 
subject of deceit oi fraud, and, originally, the mode of pro- 
ceeding for breach of wariant\ was by an action of deceit, 
grounded on a supposed fraud, and it nm be presumed that 
there can be no deceit where a defect is so manifest that both 
parties discuss it at the time of the bargain A part\ , therefoie, 
who should buy a horse, Inouing it to be blind in both eyes, 
could not sue on a geneial i^arranty of soundness ” (n) The 
maxim, caveat empior, seems, therefore, to apph, as a rule 
in cases yhere the sellei affirms that the subject-mattei of the 
sale has not a defect, which is a yisible defect and obMOUS to the 
senses, ea qua comniendandi causa in venditiomhus duimtut 
at palam appareant^ venditorern non ohhgant (c), in the absence 
of an express agreement to the contraiy, a geneial wairanty 
does not usually extend to defects apparent on simple inspection, 
requiring no skill to disco\er them, noi to defects known to 
the buyei (y) Howe-vei, if without such knowledge on the 
part of the buyer, a horse is warianted sound, which, in iealit\, 
wants the sight of an e>e, though this might be thought to 
be the object of one’s senses, yet, as the discernment of such 
a defect is frequently matter of skill, it has been held that an 
action lies to recover damages for the imposition [z) ‘ The 

defect,” as Lord Campbell said (cr), “was not one of which the 
purchaser with expiess warranty was bound to take notice, he 
might naturally exercise less Mgilance than he would exercise 
where he had not a warranty to rely on ” 

It is to be remarked that an express warranty will not 
necessaiily lesult from a simple commendation of the quality 
of goods by the sellei, for in this case the rule of the cimI 
law, sun pier commendatio non ohligat (6), has been adopted 

(t) Per Buller, J , m Pasley v Freeman 3 T R 51 at p 67, Power \ 
Barham, 4 A A E 473, Carter ^ Crtck, 4 H & N 412, Stucley \ Baily 1 
H & C 405 

(tt) Per Tindal, C J in Margetson v Wnqht, 7 Bing 603 See Ltddard v 
Kam, 2 Bing 183, HolMay v Morgan, 1 E & B 1 

(x) D 18 1, 43, pr iy) See Benj on Sale, 6th ed p 763 

iz) Butterfetld v Burroughs, 1 Salk 211 Holliday ^ Morgan, 1 E A E 1 
(a) In Holliday v Morgan, supra 

ib) D 4 per Byles, J , in Matlan \ Radloff, 17 C B N S 688, at 

p 697 
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by our own, and such sim}Aet tommendatio will, in most cases, 
l>e legarded merely as an in\itation to custom, since every sellei 
\iill natural!} aifiim that bis oun ^ares are good (c), unless it 
appeal on the eMdence, oi from the words used, that the 
affirmation at fhe time ot sale \\as intended to be a warrant}, 
or that such must be its necessan meaning (d) it is, therefore, 
laid down, that in a puiehase without warianty, a man’s eyes, 
tastes, and senses must be his piotection (e), and that where the 
subject of the affiimation is meie matter of opinion (/), and 
the buyei ma} himself institute inquines into the truth of the 
assertion, the affiimation must be considered a “ nude assertion ’ 
and it is the bmei’s tault from his own laches that he is 
deceued {g) Either pait\ ma^, therefoie, be innocently silent 
as to giounds open to both to e\ercise their judgment upon, and 
in this case, ahud est tela/e, nhud faceie (h) silence is not 
equivalent to concealment (7) 

It ma} be lecollected that oui proposition was that a buyer 
of goods has no lemedv against the seller loi an\ defects not 
covered by some condition or warranty, in the absence of fraud 
We have alreadv, in noticing the maxim as to dolus malus (Z), 
observed geneialh upon the effect of fraud in vitiating trans- 
actions, and the remarks then made apply with ])e(uliar force 
to the contract of sale 


(c) See \yer Sir J Mnisfield in Vernon \ Keyes i Tiunt 488 at p 493 
Aig in West \ Jackson 18 Q B 2K0, it pp 282 ‘283 Chandelor v Lopu? 
Cro Jac 4 

(d) Per Buller, T , m Pasley v Freeman 3 T R 67 Allan v Lake, 18 Q B 

560, Jones ^ Clark 27 L J Ex 166, Vemede \ Weber, 1 H AN 311 

Smond \ Braddon 2 C B N 9 ^4 Shepherd v Kain 6 B A Aid 240 Free 

man v Baker 6 B A Ad 797, Budd v Fairmaner 8 Bing 52 Coverley \ 
Burrell 5 B A Aid 267 (e) Fitz Nat Brev 94, 1 Roll Abr 96 

(f) See Poiter v Barham, 4 A. AE 473, Jendu me v Slade 2 Esp 572 

(g) Per Grose, T , m Poe lei/ V Freeman 3T R 61 atpp 54 65 steBayley\ 

Merrel, 3 Bulst 94 (cited and distinguished in Brass v Maitland, 6 E & B 470, 
—which itself ^as followed in Mitchell v Steel Bros [1916] 2KB 610, and in 
G N Ry V L E P Depository, dc [1922] 2KB 742— at p 482) , Lysnty 
V Selby, 2 Baym Ld 1116 (recognised in Dobell v Stevens, 3 B A C 623) 

per Tmdal, C J , m Shreusbury v Blount, 2 Scott, N R 688, at p 594 As to 

the rule in equit\ , where specific performance or rescission is sought, see Price v 
Macaulay 2 De G M AG 339, at p 346, Redgrave y Hurd, 20 Ch D 1 at 
p 13 ih) Cicero, de Officiis 1 3, c 12, 13 

(t) Per Ld Mansfield m Carter v Boehm, 3 Burr 1906, at 1910, per 
Best, C J , in Williams v Baulinson, 3 Bing 71, at p 77 See per Abbott, 
C J , in Bowrmg v Stevens, 2 C A P 337, at p 341 
As to what will constitute fraudulent concealment in the view of a Court of 
equity, see Cent Ry Co of Venezuela v Ktsch, L R 2 H L 99 By such a 
Court the maxim, qui vult decipi decipiatur is recognised, see Reynell v Sprye, 
1 De G M & G 687, at p 710 

(k) Ante p 471 
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There aie t^o couises, eithei of ^hich is usually open to 
<i buyer who has been induced to buy goods by the seller’s 
fiaud (?) He may either abide by the contract, and bring an 
action, usudllv called an action of deceit, for the damage 
sustained by the fiaud or he may rescind the contract, 
returning the goods, if alieadv accepted, and reco\ering the 
price, if alieady paid, by action after demand and lefiisal, but 
he cannot puisue the lattei couise after his onin act has put it 
out of his po^er to lestoie the parties to then oiiginal con- 
dition (//?)— “}ou cannot both eat \oui cake, and letuin jour 
cake” (n) And a contract induced h^ fiaud is not \oid, but 
onlj loidable at the election of the paitj dehaucled (o) When 
once he has elected to abide b\ the contiact, being auaie ot 
the traiul, he* cannot afteiuaids lescind it — t/jm/ kernel planat 
in clectwnihus amphus displuere non potest (^;), and in this, 
as m all cases of election, the election, if it be to rescind, must 
be made uitliin a leasonable time, that is to sa\, uitliin a 
leasonable time aftei the discoieiy of the fiaud (q) 

To establish his light to lescind a contract on the giound 
of fiaud, 01 to itco^ei damages on that giound, the bujer must 
be piepaied to picne afhimatnelv the following matteis 1, that 
the sellei made a false lepresentation of fact, 2, that in making 
it he was guiltj of fiaud, 3, that he made the fiaudulent 
misiepiesentation with the intention that the buyer should act 
upon it, 4, that the buyei belie\ed it to be* tiue, and 5, that 
he was theiebj induced to entei into the contiact In an action 
of deceit, the biijei must also prove that he has suffered damage 
aiising out of the fiaud, foi fiaud without damage or damage 
without fiaud is insuihcieiit these two must concur, to giie 
this cause of action (/) 

Upon the fiist of these matters which the buyer must pro\e, 
it should be noticed that a sellei who knows of defects in his 
goods IS undei no legal obligation to disclose them to a buyer 

(1) As to remedies for i breach of ^irranty in the sale of goods see 66 A 57 
Vict c 71, 8 63 

(w) Clarke v Dickson, E B & E 148, Urquhart v Maepherson, 3 App 
831, 838 

(n) Per Crompton, J , in Clarke \ Dickson, E B & E 148, at p 152 

(o) Clough V L d N W Ry Co , L R 7 Ex 26, at p 34 

(p) Co Litt 146 a, per Ld Blackburn, in Scarf v Jardtne, 7 App Cas 345 
atp 360 

iq) Lindsay Petroleum Co \ Hurd, L R 5 P C 221 

(r) Per Crokc J , in Bailey \ Merrel, 1 Bnlst 94 , see Pasley v Freeman 
3 T R 61, and 2 &m L C , 12th cd 71, and the notes theieto 

L M 


Remedies for 
fraud 


What 18 a 

misrepresen 

tation 


33 



514 


THE LA\\ OF CONTRACTS 


What IS 
fraud 


\^lio IS Ignorant of them (^j, and an action cannot be maintained 
against a person foi an alleged deceit, “ charging merely his 
concealment of a material fact \thich he \^as morally, but not 
legally, bound to disclose ” (t) The scllei maj knoi^ that the 
bujer belie'ves the goods to be different in quality from tv hat 
they realU aie, but if that belief has not been induced by the 
act of the sellei, he is not chaigeable with misrepresentation 
merelj because he is silent (a) A sellei, however, is, no doubt, 
guilt} of a misrepiesentation, if he does not mereh keep silent 
but in some wa^ actnel> fosteis a mistaken belief which he 
knows that the bu\ei entertains Although simple reticence 
may not amount to fraud in law, howe-vei it might be \iewed 
by moralists, } et a mere nod oi shake of the head In the seller, 
with the intention of inducing the bu\ei to believe in the 
existence of a non-existing fact, must be treated as a mis- 
representation (i?), and with regard to misrepiesentations it is 
clear that silence is an equivalent when the withholding of 
that which is not stated makes that which is stated absolutely 
false (y) Half a truth ma-^ amount to a real falsehood (z), and 
fraud ma} thus consist as well in the suppression of what is 
true, as in the lepresentation of what is false (n) Again, a 
number of statements which, when taken together, necessarily 
give a false impression, are none the less filse because it ma^ 
be diflScult to point out that an} particulai statement is 
untrue (6) 

With regard to the proof of fiaud, fraud is proved when 
it is shown that a false representation has been made, 
(1) knowingly, or (2) without belief in its truth, or (3) reck- 
lessly, without caring whether it be true or false The third 
case is probably but an instance of the second, for one who 
makes a statement under such circumstances can have no real 
belief in the truth of what he states, and to prevent a false 
statement from being fraudulent there must always be an honest 

(«) Keat£8 V Cadogan, 10 C B 591 

(t) Per Ld Chelmsford id Peek v Gurney, L R 6 H L 377, at p 390 
(tt) Smith V Hughes, L R 6 Q B 597, Ward v Hohhs 4 App Cas 13, 
Turner v Green, [1896] 2 Ch 206 

(®) See per Ld Campbell m Walters "V Morgan, 3 D F A J 718, at p 723 
(cited in Turner v Green, [1895] 2 Ch 205, at p 209) 

iy) See per Ld Cairns, m Peek v Gurney, L R 6 H L 377, at p 403 
(z) See Id at p 392, per Ld Chelmsford, Gluckstem v Bamee, [1900] 
A G 240, at p 251, per Ld Macnaghten 

(fl) Per Chambre, J , m Tapp v Lee 3 B & P 367, at 371 

(6) See per Ld Halsbury in Aaron's Reef v Twm, [1896] A C 273, at 

p 281 
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belief in its truth If fraud be proved the motne of the peison 
guilty of it IS immaterial (c) The absence of reasonable 
grounds for making a statement does not make the statement 
fraudulent, if honestly belie\ed in, and is material onl^ in so fai 
as it throvs light on the question whether there was an honest 
belief in the statement (d) False representations, made without 
knowledge that the^ aie false, are not lendered fraudulent by 
stupidit} or careles&ne&s, ho\\e\er gioss, theie must be some 
indifference to the tiiith amounting to dishonest} (f) The 
expiession “ legal fraud,” uhich is said to ha\e owed its origin 
to Lord Kenyon, is misleading Fraud has the same meaning 
when used in Couits of law as in oidinary parlance, and always 
implies moial tuipitude 

It is general!} said that the misiepresentation to be proved 
must be one of fact (/), and this is so far correct that the 
expiession of mere geneial hopes or expectations as to the 
benefits which ma^ follow from making the contract is insuffi- 
cient ( 9 ) The maxim ampler (ommendatxo non nocet, to 
which we ha've ah each referred (A), is then applicable hut 
expressions of opinion, whether as to the past or the future, 
ma^, and often do, invohe statements of existing facts, for 
which a person will be held responsible (z), and so may 
expressions of opinion upon matters which, in one aspect, are 
matters of law {1) 

The intention with which a fraudulent misrepiesentation is 
made is geneiallv a mattei of inference The law, however, 
as a rule, imputes to a man an intention to produce those 
consequences which are the natural result of his acts, and if 
a man knowingly uses language which in its natural sense 
conveys^ a wrong impression, he can scarcely be heard to say 
that he did not intend to deceive {!) To prove, in an action 

(c) Per Ld Herschell, m Derry v Peek, 14 App Cas 337, at p 374, after 
fln exhaustive review of the previous authorities 

(d) Same case, at p 369 per Ld Herschell 

(e) kngv£ v Clifford^ [1891] 2 Ch 449 

(/) See, for instance, per Ld Caime, in Peek v Gurney, L R 6 H L 377, 
at p 409 

ig) Bellairs v Tucker, 13 Q B D 662, at p 676 

{h) Ante, p 611 

(t) Edgmgton v Fttzmaurtce, 29 Ch D 459 see per Bowen L T m Smith 
V Land Gorpn , 28 Ch D 7, at ’p 16, per Lindley, L J , in Karberg s Case, 
[1892] 3 Ch 1, at p 11 

(k) West Land Bank v Kitson, 13 Q B D 360 

(l) Smith V Chadwtek, 9 App Cas 187, at p 190, Amtson v Smith, 41 Ch D 
348, at p 372 A document must be read, as against its author, in the sense it 
was intended to convey {Gluckstetn v Barnes, [1900] A C 240, at p 250) 
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of deceit, that lie intended to decene the plaintiff, it is not 
necessary to show that his misrepresentation was made to the 
jdaintift direct, it is enough that it uas made to a third person 
with the direct intent that it should be communicated to the 
plamtih, or to a class of peisons of ^^hl(h the plaintift i^as one, 
and should be acted upon b} the plaintiff in the manner in 
which he in fact acted upon it (n?) 

It is not sufficient for a biiyei to prove that the seller 
intended to defiaud him, he must also pro\e that the fraud “ vas 
an inducing cause to the contract, foi \%hi(h puipose it must 
be material, and it must ha’ve pioduc ed in Ins mind an erroneous 
belief, influencing his conduct ’ (n) Accordingly \\heie an 
action of deceit was bi ought upon a statement in a piospectus, 
and that statement was imbiguous being tiue oi false act oi ding 
as one oi other ol two possible meanings was attached to it, it 
was held that it was essential to the plaintiff’s case that he 
should proAe that he had interpreted the statement in the sense 
in which it was false, and ha^ in fact been derened hv it (o) 

It may be observed that, when an action is hi ought upon a 
fraudulent piospectus, it is an old expedient, which is seldom 
successful, to cross-examine the plaintiff, and ask him as to 
each particular statement in the piospectus what influence it 
had upon his mind, and how far it induced him to enter into 
the contract This is cjuite fallacious A person reading a 
prospectus generally looks at it as a whole, and on the whole 
forms his conclusion You cannot weigh the elements by 
ounces (/>) 

The second question which we ])ioposed shorth to consider 
relates to the iisks lun by a buyer of goods with regard to the 
title thereto Before the Sale of Goods Act, 1893 (7), it was, at 
any rate at one time, a gieat question under what ciicumstances 
could any undei taking by the sellei as to his title to sell be 
implied But the discussion of this question has been much 
limited by the rule laid down in that Act The rule which 
now obtains is that, in a contract of sale 6f goods, unless the 
circumstances of the contract are such as to show a different 
intention, there is an implied condition on the seller part 

in) Swift V Winterhotham L B 8 Q B 244 at p 263, Peekv Gumeyj. 
L E 6 H L 377, Andrews v Mockford, [1896] 1 Q B 372 

(n) Per Ld Selborne, in Smith \ ChadwtcK, 9 App Cas 187, at p 190 
(0) Smith V Chadwick, supra 

(p) Per Ld Halsbnrv in imison v Smith, 41 Ch D 348, at p 369 

(q) 66 A 67 Vict c 71 
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that, m the case of a sale, he has a right to sell, and that, m 
the case of an agreement to sell, he will have that right at the 
time when th© property is to pass (7) Moreover, in the absence 
ol circumstances shoving a contiary intention, thtre is an 
implied V arrant^ that the bii\ei shall enjoy quiet possession 
of the goods (s), and that the goods shall be tiee from an\ 
encumbrance 111 fa'voiii of a thud part), not declared 01 kiiovn 
to the bu^er before 01 at the time vhen the contract is made (t) 

This rule limits discussion mainly to the point vhethei in 
a paiticular case an intention vas shovn that the buyer should 
take iisks as to title, and its effect is that a jieison vho bu}s 
goods m the ordinai\ va\ acioss the countei in a shop usualh 
has a remech against the sellei, it the goods be subsequentlv 
claimed of light In some othei person It must be remem- 
bered, hove^ei, that the alxne implied conditions and warranties 
may be negatned 01 mailed b\ express agreement 01 b\ the 
course of dealing between the parties, 01 b\ usage binding upon 
both (w) 

If goods be sold b\ a jieison who is not the ownei, and the 
owner be found and be jiaid for the goods, then, as a general 
rule, the person who sold them under pietencled autWity has 
no right to call upon the bujei to pa\ him also (5*) Foi 
example, though an aiutioneei, inasmuch as he has a lien on 
the purchase-mone\ , ma\ bung an action in his own name 
against the bu\er for the price of goods sold, and the defendant 
has no light to jdead payment to the auctioneers employer, 
yet if the emjdoer was not the true owner of the goods, the 
defendant md\ plead pa\ment to or a claim by the true 
owner (y) 

Although the Inuei of goods bought from a seller who had General rule 
no title to sell them ma'v ha^e remedies against the seller, yet, Jj°ie 

as a rule, the sale gnes him no title to the goods as against 


(r) 5G A 57 A ict c 71 s 12 (1) \\hicli dtcldres the in accordance with the 
opinion of Mi Btnj mini lounded on the decision in Eichholz v Banmster, 17 C B 
N S 708 , see Benj on bile 4tli td 634 A seller sells in breach of the condition 
implied b> B 12 (]) if he sells ^'oods so labelled that the^ cinnot in their then 
state be resold witlioiit an infringement ot the right of a thud pirty (Ntblett v 
Confectioners ( 0 , M T L R 663, overruling Montforts v Marsden, 12 R P t 
266) 

(«) 66 & 57 Vict c 71 s 12 (2) 

(t) Ibid , 6 12 (3) 

{u) Sale of Goods Act, 1893 (56 A 57 \ict c 71), s 65 

(x) Allen V Hopktns, 13 M A W 102 See Walker v Mellor, 11 Q B 478 

(y) Bobtitson v Buffer, 4 E A B 954 , Dickenson v Naul, 4 B A Ad 638 , 
see also Grice v Kenrick, L R 5 Q B 340 
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the owner, and, as between the buyer and the owner, the maxim 
caveat emptor applies For the geneial principle is that where 
goods are sold by a peison who is not the owner, and who does 
not sell under the authority or with the consent of the owner, 
the buyer acquires no better title to the goods than the seller 
had (xr) nemo daJb quod non hahet (a) nemo plus juris ad 
ahum transferre potest quam ipse hahet (b) To this well- 
established principle, which applies to choses in action as well 
as to goods, there are, nevertheless, certain exceptions which, 
or some of which, will be briefly mentioned 

1 The first exception occurs in cases where the owner of 
the goods IS b^ his conduct precluded oi estopped from denying 
the seller^ authority to sell (c) Meie caielessness where there 
IS no dut} to be caiefuU cieates no estoppel, foi instance, a 
person who does not lock up his goods, which aie consequently 
stolen, ma^ be said to be negligent tow aids himself, but, since 
he neglects no duty which the law casts upon him, he is not 
estopped fiom denjing the title of persons wlio ma^ haye, 
howe\er innocently, Ixnight the goods from the thief {d) But 
the rase is otherwise, where the owner by his woids oi conduct 
caused the bujei to belie\e that the sellei was the ownei of the 
goods or had the owner’s authoiit} to sell them, and induced 
him to buv them in that belief, foi then he cannot afterwards 
set up the seller’s want of title or authoiity to sell (e) 

2 A second exception arises in cases which are governed by 
the Factois Act, 1889 (/), oi any enactment enabling the 
appaient ownei of goods to dispose of them as if he were the 
true owner (g) Under the Factois Act, wheie a mercantile 
agent is, with the ownei ’s consent (//), in possession of goods 


(z) 50 A 57Ai(t ( 71 R 21 U) 

(a) Per Littl dale J , in Dtron \ )iate\ 5 B A Ad 313, it p 339, per 

Willes, T , in \\'Iiistltr\ Fohfer, 14 C B N S 24h it p 257 

(b) D 60, 17, 54 Wing Ma\ , p uC, 2 Potliai, Oblig 263, see per Parke, B , 
in Awde v Dnon 0 L\ch 869 

(c) Sale of Goodb Act, 1893 '56 A 57 \ict r 71), h 21 (1) 

(d) Per Blackburn, J m Swan ^ N Brit iustral Co , 2 E AO 175, at 

p 181 cf per Lord Halsbury m Scholjield \ Londe^borough, [1896] A C 614, 

at p 522 

(e) See the general rule as to estoppels b\ conduct laid do\in by Ld Denman 

in Pickard v Sears 6 A A E 469, at p 474 and expounded bv Pirke, B m 
Freeman v Cooke 2 Exch 664 (/) 52 A 53 \ ict c 45 

fq) fiile of Goods Act, 1893 (66 A 57 ^itt c 71), a 2 (a) 

{h) For the purposes of this enactment theie is consent " where consent has 
been induced by fraud {Folkes v King, 39 T L B 77 (C A ) ), but there is not 
‘ consent ’ where possession has been obtained from the owner by larceny or by 
a tnck {Mehta v Sutton, 108 L T B 214) 
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or the documents of title to goods, a sale of the goods, made by 
him when acting in the ordinary course of business of a 
mercantile agent, is as 'valid as if he weie expressly authorised 
by the owner to make it, pro-vided that the bu'\ei acts in good 
faith and has not at the time of the sale notice that the agent 
has not aiithoiity to make it (i) The owner's consent to the 
possession must be presumed in the absence of e\idence to the 
contrary (^), and if it has been gi\en, it cannot be deter- 
mined as against a buyei who bu}s without notice of the 
determination (1) 

Moreover, undei the piovisions of this Act (/«), wheie a 
person, having sold goods, continues in possession of the goods, 
or the documents of title theieto, his [subsequent] delneiv of 
the goods, or documents, under a sale oi igreement foi sale, 
to a pel son recening them in good faith and without notice 
of the pieMous sale, has the same eftect as if the delivei} weie 
expressU authoiised In the ownei (n) And, again, wlieie a 
person, ha\ing bought oi agieed to buy goods, obtains with 
the sellei’s consent j)Ossession of the goods oi the documents of 
title theieto, his delnen of the same undei a sale oi agieement 
for sale to a jieisoii lecening them in good faith, and without 
notice of anv light ot the oiiginal sellei in lespect of the goods, 
has the sime eftect as if the deli\ei\ weie made 1)\ a mercantile 
agent in ])ossession of the goods oi documents with the ownei 's 
consent (o) 

3 A thud exception comjnises ca^-es in which a sile is made 
under a special common law or statutoi^ powei of sale, oi under 
the oidei of a Couit of (omiietent juiisdictioii (/;) Sales by 

(0 52 & 5Mict ( 15 s 2 <1) Mticantile igtut mtaim a mercantile 
ajjent having in the custumaiv touist of his business is buth agent authority to 
s(ll goods 01 consign them for sili or buy them, oi laisc money on their security 
(Id s 1(1)) see Wemgr "v Hams [1910] 1 K B 285, overruling Hcwftngi? v 
Pearson [1893] 1 Q B C*2), set also ]lfehta ^ Sutton 108 L T R 214, and 
109 L T R 629 

(k) Factois Act, 1889 (52 A 53 Aiet c 45) s 2 (4) 

(l) Ibid 8 2 (2) set Moodi/ \ Pall Mall Deposit, 33 T L R 306 

(m) Ss 8 A 9, see also the bale of Goods Act, 1893 (56 A 57 'Vict c 71), s 25 

(n) But where a merchant first sells goods stored ^ith a \Mrehouseman and 
then pledges them to the warehouseman to secure money lent without notice of the 
sale, the warehouseman aoquircb no titlt (htclioUon \ Harper, [1895] 2 Ch 
415) 

(o) See ante, p 304 See, as to hiicpurchast agreements, Lee v Butler, 
[1893] 2 Q B 318, Helby v Matthews, [1895] A C 471 Payne v Wilson, 
[1895] 1 Q B 663, and 2 Id 637, Belstze Co v Cox, [1914] 1 K B 244, follow 
mg Helby v Matthews, supra and distinguishing Lee v Butler, supra, and, 
as to auctioneers, Shenstone \ Hilton [1894] 2 Q B 452 

ip) 56 & 57 Yict c 71, s 21 |2) (b) As to sales by order of Court, see 


Sale by seller 
01 buyer in 
posbesbion 
after sale 


} Sale under 
special powei 
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pawnees (j), sherififs (r), masters of ships in case of necessity (i), 
landlords distraining for lent (/), or innkeepers realising their 
hen (m), are examples of this exception 

4 A fourth exception relates to sales in market orert, foi 
uhere goods are sold in maiket o\ert actording to the usage 
of the market, the bujer acquiics a good title thereto, if he 
bu\ in good faith and without notice of an\ defect oi want of 
title on the part of the seller (?) This exception does not afFeot 
an unauthorised sale of goods belonging to the (Vown (y), 
and it protects onl> the buiei, and not the seller, hox^e'cer 
innocent (c) It apjdics onh to sales in an ojien, public, «md 
legally constituted maiket oi fair (c/) though it seems that a 
sale in a modem statutory market is as much piotected as a 
sale m an ancient market held h\ chaitei oi piesciiption (h) 
The Inner is not protected, unless the sale uas according to 
the usage of the market Hence, he is not piotected, unless 
the uhole transaction took place in the market fc), and a sale 
b\ sample in the maiket of goods lying outside the market-place 
aftords him no protection (c/) It seems that the onus of 
showing that the usages of the maiket, as to pa\ment of toll oi 
otherwise, weie complied with lies upon the binei (c) 

the custom of the cih of Loudon, e^ei\ shop in the citv 
which IS open to the public is maiket cneit, Wtween sunrise and 


It S C 1H8J, 0 60, r 2, ( C R 1880 0 12 i 2 See ilho iht Con 
\ejancing Act 1881 (44 4 45 \ict e 41) b 7(» 

!</) See Pothonier \ Dau<ion Holt 385 Tucler \ Wtlwn 1 Peere Wm^ 
261, Lockwood V Ewer, 9 Mod 273 Martin \ Read 11 C B N S 730, 
Johnston v Stear, 16 Id 130 (applied in tiehize Co \ (or [1014] 1KB 244) , 
Pigot \ ( ubJey, Id 701 HalJtday v HoJgafe L H I F\ 20*) As to pavsn 
biokeife Bte the Pawnbrokers A(t 1872 (J5 4 3() Aitt t 9)) 

(r) Anon S D>er, %3 a Doe d Sieiens \ Donston 1 B 4 Aid 230 

(s) Kaltenbach v Mackenzie, 3 C P D 407 it p 473 

(t) Sale of Distress Act, lb8*) (2 W 4 M , sess 1 c 6) s 2 Law of Distress 

Amendment Act, 1688 (61 A 62 Vict c 21) 

(«) Innkeepers Act 1878 (41 & 42 Aict c 38) «?ec (he^ham \ Btrchinqton 
Hotel 29 T L K 684 

la*) Sale of (loods Act 1893 (6() 4 57 A ict c 71) s 22(1) wliitb igrees with the 
common law see 2 Blac Com 449, Pease on Markets 120 The sale of horses 

18 still regulated by the common law as amended h^ tlie stitiites 2 4 1 Ph 4 M 

c 7, and 31 Eliz c 12 s 22 (2) of tlic Sale of (70odb Act 1893 provides that 
such sale shall not be affected by anything in that section 

fp) 2 Inst 713 

(a) Peer v Humphrey 2 A 4 E 495, (ranly \ leduidye 10 I R C L 33 

(a) Lee v Bayes 18 C B 699 

(b) Ganly v Ledwtdge supra but see Moyce \ hentnqton 4 Q B D 32 

(c) 2 Inst 718, Boll Abr Market, £, Anon 1 Ihei 99 b 

(d) Hill V Smth, 4 Taunt 520, at p 682 ( rant \ Land Dock Co , 6 £ 4 6 

•313. 

(s) Afortm v P»tt, 42 L J Q B 47, see Cowyns \ Boyer, Cro Elir 485 
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sunset on all da^s, save Sundays and hohda}s, but only so for 
i^uch goods as the shopkeeper professes to tiade in, and the 
custom does not apph \iheie the shopkeej)ei is buvci, and not 
seller (/) 

In the ( ase of stolen goods, the title a( quired b\ buying in 
maiket o\eit is liable to be defeated Where goods ha\e been 
stolen, and the oftendei is pioseouted to (oinution ihe ])iopeit\ 
m the goods le-vests in the (mnei, not\\ithstanding an\ intei- 
niediatc deiling ^^lth them, Mhethei b^ sale m maiket o^e^t oi 
otheiwise {(j) None but stolen goods, however, nou so ie\est 
(joods obtained 1 )^ fraud oi othei viongful means not amounting 
to laicein do not le^est b\ leason onK oi the (oiniftion of th( 
oftendei (//) 

Although the (oinution oi tin thiet le^ests the piopeit\ in 
stolen goods, \et until smh (oini(tion a title gamed b\ pun hast 
in maiket o^eit (ontmues good Heiue the ownei (annot main- 
tain tro\ei against the bu\ei if he disjiosed of the gfKids befoK 
the (oinution, and it is imniateiial that the biuei disposed oi 
them uitli noti( e oi the theit (/) The buyer, on the othei hand, 
cannot rettnoi lioni the ounei the (ost of keeping the goods 
before the\ le'sested ( 1 ) 

!) The fifth and last exce])tion vhich ^e shall mention to 
the general lule, that a good title to peisonal piopert\ cannot 
be aiquiied fiom a piisoii mIio has none, lelates to mone), 
bank-notes and negotiable mstniments In a leading (ase on 
this subject, it uas deiidcd that the piojwit} in a bank-note, 
like that in cash, passes bj delneiv, and that a paity taking it 
in good iaitli and foi >alue, as monej, is entitled to letain it 
as against a foimer o\^nei from Tihom it was stolen (/j And 
it 18 well-established law that a person who takes a negotiable 
instillment in good faith and foi ^alue, obtains a 'valid title, 

if) Hargreate \ Spink [18‘h2] 1 Q B 25 Lyon? \ Be Pass, 11 A AP S26, 
see r of Market Overt 5 Rep 83 b Palmer y \\ alley Cio Eliz 454, 
Bishop of \\orce^ters (ase Moort (K B) 3b0 Taylor \ ( liambers, Cro Tat 
68, Anon , 12 Mod 521 Wilkinson v Ring 2 Camp 135 

ig) Sale of Goods Act 1803 (56 A 67 \ict c 71) s 24 (1) This stetion 
applies to hones, as well as other (roods 

(h) Ibid s 24 (2i, aiiunding till Larttny Att 1861 (24 A25\ict c 9h) s 100 
as the latter section was construed in Bentley v Vilmont 12 App Cas 471 

(*) Horwood \ Smith 2 T B 750 

(Ic) Walker v Matthews 8 Q B D 109 

(T) Miller v Race, 1 Burr 452 The reader is referred, for some further 
information on the subject of negotiable instruments, to the note appended to this 
case, 1 Sm L C , 12th ed , p 525 


5 Tiansfer 
of negotiable 
instruments 
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although he takes from one who had none (m) It must be 
noticed, however, that, if the signature of an\ person is necessary 
to render any instrument negotiable, it does not become 
negotiable by the foigery of his signatuie, and the geneial rule 
IS that no title can be obtained through i forgery («) More- 
over, if a pel son is induced b} fiaud to sign a negotiable 
instrument under the belief that he is signing an entirely 
different instrument, his signature is a nullitv, provided that 
in so signing he acted without negligence (^) 

A negotiable instrument is taken in good taith when it is 
taken honestly, whether it be taken negligently oi not (p) A 
person who takes such an yistiument foi \dlue, honestly believing 
that the person from whom he takes it has a light to dispose ot 
it, acquires a good title to it and his knowledge tli it the peison 
disposing of it is only an agent does not comjiel him to inquire 
into the extent of such agent’s autlioiity (q) But, although 
carelessness or foolishness in not suspecting that theie is some- 
thing wrong in the tiansaction is not dislionesi^, ^et it is 
dishonestj, and not good faith, to take a negotiable mstiumeiit, 
suspecting that theie is something wiong, and caiefulh 
retraining from furthei iiiciuin, lest siuh suspicion of mala 
fideb ma} be comerted into knowledge (/} 

Value IS gi\en for a negotiable instiumeiit it it is accepted 
in accoid and satisfaction of a liability The manager of a 
bank stole theiefiom certain negotiable boiicls, and the plaintiffs 
became the holders toi 'lalue without notice of an\ fiaud 
Afterwards the bank managei, b> a fiaud upon the plaintiffs, 
obtained fiom them some of the bonds, and also otheis similar 
to, though not the same as, the lemaindei ot the stolen bonds 
All the bonds, so obtained by him, weie plaiecl in the possession 
ot the bankers, weie shown to the bank’s auditois, and tieated 

(m) Gorgier v Mtevtlle^ 3 B & C 45 , bond J S Bank \ Snmnons, [1892] 
A C 201, Fuller v Glyn, [1914] 2 K B 168 As to bills of c^cliange promis 
sory notes, and cheques, see the Bills of Exchange Act, lSb2 (45 A U) 1 ict c 61), 
ss 29, 38 

(n) Johnson ^ Wtndle, 3 Bing N C 225 at 'p 229 45 A 48 1 ict c 61, s 24 

(o) Foster v Macktnnon, L E 4 C P 704 (us to ^hich see Carltde, Ac , Bank 
\ Bragg, [1911] 1 K B 489, at pp 493, 497) , Lews ^ Clay, 67 L J Q B 224 

(p) See 46 A 46 Vict c 61, s 90 

(q) Lotid J S Bank v iStmmotu, supra As to acceptances and mdoisements 
per pro, see Bryant v Banque du Peuple [1893] A C 170, 45 A 4() \ict c 61, 

» n 

(r) bond J S Bank v Simmons^ supra, at p 221, per Ld Herschell, 
Raphael v Bank of England 17 C B 161, Jones v Gordon, 2 App Cas 616, 
see Tatam v Haslar, 23 Q B D 345 
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as the bank’s securities, before the theft had been discovered 
In an action brought b} the plaintiffs against the bankers to 
recover the bonds, it was held that, m the absence of evidence 
to the contrar}, the presumjdion was that the bankers had 
accepted the bonds in discharge of their manager’s (i\il obliga- 
tion to make lestitution in lespect of his theft, and that they 
were entitled to letain the bonds, as bona fide holders for 
•value (?) 

With legal d to inone}, we ma\ here notice the following Money 
case (#) A thief stole a fi-v e-pound gold piece which was current 
com of the realm, and in exchange for it a dealer in cuiiosities 
gave him fi've sovereigns, upon the subsequent (onviction 
of the thiet, the convicting justices made an ordei, under the 
Larcenv Act, 1861, s 100 (?/), for the lestitution of the com 
by the dealer to the oiigmal owner, and this order was upheld 
by a Divisional Couit The Coiiit was of opinion that the com 
would not have levested upon the conviction, if it had passed, 
as cuiient nionev, to a person mnocentl} taking it in discharge 
of a debt, but that the oidei was good in the particular case 
on the giouiid that the (oin was passed to the dealer, not m its 
character as (om of (uiiencv, but as the subject ot a sale as an 
article of virtu With defer erne, this ground of decision (r) 
does not seem whollv satista(toi> , it is, at aiiv rate, not easy 
to see how' the nature of the ti ansae tion can be made to depend 
upon what the person who takes the coin intends to do with it 
when the transaction has been ( oinpleted 

Another rather peculiar case may here be mentioned, which 
IS not only illustrative of the general legal doctrines regulating 
the rights of buyers, but likewise of another principle (ly), which 
we have ahead} considered m connection with criminal law , 

VIZ , where a man buys a chattel which, unknown to himself 
and to the seller, contains valuible piopertv (-) A person 

(s) bond d Co Bank v bond d R P Bank, 21 Q B D 535 Nash \ 

De Frevtlle, [1900] 2 Q B 72 

it) Moss V Hancock, [1899] 2 Q B 111 Cf Clarke \ Shee 1 Coup 197 

(u) 24 A 25 Vict c 96 

(x) Ghannell, J , dre\v the inference that ttie coin vias not taken bona fide 

The onus probably lay on the dealer of proving that it was so taken see the rule 

as to bills of exchange (per Parke, B , in Batley y Btdioell, 13 M A U 73 

Tfltom V Haslar, 23 Q B D 345) It was stated that the com m question 

had never been m circulation , "but the meaning of this phrase does not seem to 
have been adequately discussed 

(y) Actus non facU ream nm mens s%t rea see ante, p 216 

(a) Gf Elwes v Bngg Gas Co , 33 Ch D 562, where, after land had been 
demised, a prehistoric boat was found buried m the land 
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bought, at a public auction, a bureau, m a secret drawer of 
which he aCterwards discoveied mone>, which he appropriated 
to his own use At the time of the sale, no person knei^ that 
the bureau contained an> thing whatevei The Court held (a) 
that, although there was a delnerv of the buieau, and a lawful 
property m it thereb\ ■\ested in the buAer, \et that there was 
no delnerv so as to gne him a lautul possession of the mone-v, 
foi the sellei had no intention to delnei it, iioi the bu\er to 
recene it, both weie igiioiaiit of its existence, and vheii the 
buvei dis(o\ered that theie \\as i seciet diawei (ontaining the 
monej, it vas «i simple case of finding, to ^^hlfh the lav 
applicable to all cases of finding applied It vas furthei 
obsei\ed that the old rule (b), that “if one lose his goods and 
another find them, though he coinert them, annno fuiandif 
to his ovn use, it is no laiceii},” has undeigone in more lecent 
times, some limitations (() One is, that, if the fiiidei knows 
vho the ovner of the lost chattel is, oi if, fiom an\ maik upon 
i1, or the (iitumstances undei which it is found, the owner could 
lie leasonabh ascertained, then the taking of the chattel, with 
a guilty intent, and the subsequent iiauduleiit coineision to the 
taker’s own use, constitutes a larceny To this class of decisions 
the case under coiisi delation was held to belong, unh ss the bujei 
had reason to belie\e that he bought the contents of the buieau, 
if an}, and consequenth had a (oloutahh light to the money 

In the preceding lemarks upon the maxim ((mat emptor, 
we ha^e confined our attention to those classes of cases to which 
alone it appears to be stru tly applicable, and in c onnec tion with 
which reference to it is, in practice, most fiequeiitl} made To 
considei all the applications of the maxim which is imoked so 
frequentl} in discussions lelating to the lights and duties of a 
puichasei would not lia^e lieen possible within the limit of this 
tieatise 


(a) Merry v Green 7 M & W 623 
ih) aiDBt 108 

(c) Ste Pollock A Wright, PosseBsion, p 180, R \ Flowers, 16 Q B D 643 
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QuICQUD SOIMTIR, SOIMTLR SJCIVDLM MODIM S0L\FNTIS ['pCr 

Lord Cowper in Mannwg ^ ^yesteme^ 2 Vern 606) — 

QUICQUD RECIPIIUR, BLCIPITFR SI Cl N DIM MODIM ReCI- 

piF\Tis (Hdlk M , p 149 ) — Money paid n to he applied 
according to the intention of the party paying it, and 
money leieixcd^ according to that of the recipient 

The question upon \\hdt teims \^ds nione\ paid and lecened 
often resohes itself into one ineieh of fact, oi of intereme to 
be didwn h\ a jui\ fioiii the facts For instance, uheie the 
dispute IS whethei mone^ otieied in satisfaction of a daim was 
so taken, it is a question of tact whethei the pa\ee ai^ieed to 
take it in satisfaction oi took it inerel\ on account of his daim, 
and an infeieine ]na\ he diawn in his fa\oui from what he said 
when he took the monej (c/), oi against him from his takinji^ it 
111 silence and without objection (< ) Again, wheie mone} is 
both paid and lecened as lent undei i lease, a meie piotest that 
it IS accepted coiiditiona]l\ and without piP]udite to the light 
to insist upon a piioi foifeituie cannot countenail the fact of 
such leceipt (/), but still it is a question of fact wJiethei the 
money w as i ec ei\ ed as i ent { g ) 

With these obsci\dtions, we pass to considei biieflj the Appiopimtion 
maxim befoie us, which is fieciuentlj cited m cases wheie, a 
debtoi hdMiig made a payment on account to a creditoi to whom 
he owes several distinct debts, tlie cjuestion aiises, fiom which 
one 01 moie of the debts does the payment opeiate as a total or 
pailial (lischdjge [h) 

The geiieial rule of oui law upon this sub]tct is that “ the Genual lule 
debtoi ma>, in the fust instance, appiopiiate the payment 
solvitur in modum solvtnti6, if he omit to do so, the cieditoi 
ma-v make the appiopnation tecipitur in modum leiipicntiSj 
but if neithei make any appiopnation, the law appropnates the 
payment to the earlier debt ’ (?) 

The debtor ma> appropiiate the payment, in the first Appropnation 
instance, that is, at the time when he makes the payment, but debtor 

(d) Day v McLea, 22 Q B D 610 

(e) Kitchin v Hawktnf L R 2 C P 22, see Wehb v Weatherby, 1 Bing 
N C 602, at p 605, per Tmdal C J 

(/) Davenport v The Queen, 3 App Cas 116, at p 132 

ig) See per Ld Wensleydale m Croft v Lumley, € H L Cas 672, at p 744 

(h) For further information upon the maxim, see an article by Ld Lmdle^ 
m the Law Mag for Aug , 1856, p 21 

(0 Per Tmdal, C J , m Mills v ForiJees, 5 Bmg N C 456, at p 461 
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not afterwards (Z.) It was long ago established that a debtor 
who owes distinct debts to one creditor may, as a rule, discharge 
first whichever he prefers (?) A tender of part of one entire 
debt IS bad (m) the ci editor may stand on his rights and refuse 
it, but if he accept the mone\ as offeied, the debt is discharged 
to the extent of the pa\ment An appiopriation b> the debtoi 
at the time of payment need not be express it nia\ be inferred 
from the circumstances of the transaction (n) For instance, 
where a security for a particulai debt is sold and the proceeds 
paid to the creditor, they aie, /flnc, applied in discharge 

of that debt (o) There is a presumption, until the contran 
appear, that a man pa-ys his own mone\ on account of what he 
alone, and not anothei, owes, and that he pa\8 on account of 
what he owes to the pa\ee alone, and not of what he owes to 
the pajee and others (7;) 

Appropriation If the debtor does not make anj appropriation at the time 
by creditor makes the payment, the right of application devolves 

on the creditor (5^), and this right then continues “up to the 
ver\ last moment ’ that is, until he communicates an 
appropriation to the debtor, foi his election, whilst not so 
communicated, lemains incomplete (r) or until he brings an 
action (^), or the case comes before a iur\ (/) “He is not 
bound to declare his election in expre^'S terms, he may declare 
it by bringing an action, or in any other way that makes 
his meaning and intention plain Where the election is with 
the creditor, it is always his intention expressed, implied or 
presumed, and not any rigid rule of law, that governs the 
application of the money ’’ (?/) 

A creditor, having the right to appropriate, may elect 
between an earlier and a later debt (r), between a specialty and 
a simple contract debt (^*), between a debt which is guaranteed 

(k) The Mecca, [1897] A G 286, at p 293 

(l) Anon, Gro Eliz 68 

(m) Dtxon v Clarfc, 6 G B 365 

(n) Peters v Anderaon, 5 Taunt 596, Newmarch v Clay, 14 East, 239, at 
p 244, Thompson v Hudson, L B 6 Gh 320 

( 0 ) Brett V Marsh, 1 Vern 468 

(p) NotUdge v Pnchard, 2 Cl & F 379, at p 393, Burland v Nash, 2 F A F 
687 

(?) The Mecca, [1897] A C 286 

(f) Stmson V Ingham, 2 B AC 65, at p 74 

(s) Mills V Fowkes, 5 Bing N G 455, at p 462 

(t) Per Taunton, J , m Phdpott v Jones, 2 A A E 41, see Friend v Young, 
{;i897] 2 Gh 421. at p 437 

(tt) Per Ld Macnaghten in J7ie Mecca, [1897] A G 286, at p 294 

( 2 ) Peters v Anderaon, 5 Taunt 596 
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and one which is not (a/), between a debt ^\hich beais interest 
and one which bears none (2:), between a puiel^ equitable and 
a legal debt (a), between a debt incuried thiougli marriage and 
a debt personall} contracted (b), bet\ieen a debt ^vhicli is founded 
and one which is not founded on an illegal (oiisideration (c) 
He may appropriate the payment to a debt baried b\ the Statute 
of Limitations, but his appropriation to pait ot a delit so barred 
does not re\ive the debt so as to entitle him to sue foi the 
balance, the debt, if re\ived, is leaned, not h^ the cieditor s 
appropriation, but by the payment being made under cm uni 
stances evidencing a promise by the debtor to pa\ the i\\holo ot 
that debt (d) 

A creditor, however, has no right to appropiiate a pa\ment 
to a debt Tvhich arises after, or the amount ol which is not 
ascertained until after, the time of the payment (e), and it has 
been laid down generally that ‘‘there must be two debts the 
doctrine never has been held to authorise a cieditor, rocening 
mone> on account, to apply it towards satisfaction of what does 
not, noi e-ver did, constitute am legal 01 equitable demand 
against the paih making the pa}ments” (/) The law will 
not appropriate a payment to a demand which it piohibits as 
illegal (^) Moreo\er, the creditor’s right of appiopnation does 
not extend to all moneys of the debtor which come to the 
creditor’s hands, if he lecene money to his debtor’s use without 
the debtoi’s knowledge, he cannot at once appropriate it to a 
statute-barred debt, the debtor must be given an opportunity 
of electing how the money should be applied (//) 

The rule which we have been considering is “that where 
there are distinct accounts and a general payment, and no 
appropriation made, at the time of such pay ment, by the debtor, 
the creditor ma'j apply such payment to which account he 

(y) Ktrhy v Marlborough, 2 M AS 18, WilUams v Rawltnson, 3 Bing 71, 
Re Sherry^ 25 Ch D 692 at p 704 

(z) Chase v Box, 2 Freem 261 , Manning v Westeme, 2 Vern 606 
(a) Bosanquet v Wray, b Taunt 507 

(h) Goddairt v Cox, 2 Str 1194 , see the Mamed Women’s Property Act, 1882 
(45 A 46 Vict c 75), s 14 

(c) See Fnend v Young, [1897] 2 Ch 421, and cases there collected See also 
Smith V Betty, [1903] 2 K B 317 (where the creditor in special circumstances 
had lost the right to appropriate) 

(d) SeymoiM' v Pickett^ [1905] 1 K B 715 

(e) Hammersley v Knowlys, 2 Esp 666, Goddard v Hodges, 1 Cr A M 33, 
see Re Harrison, 83 Ch D 52, at p 67 

if) Lamprell v BiUencay Union, 3 Eich 288, at p 307 
(flf) Wnght V Laing, 3 B A C 165, at p 171 
ih) Waller v Lacy, 1 Man A Gr 54, at p 70 


Entire 

account 
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pleases But \\liere the accounts are treated as one entue account 
by all paities, that rule does not apply ” (z) 

For instance, in the case of d curient account between bankei 
dnd customer, as a rule, all the sums paid in foim one blended 
fund, the parts of which hd\e no longer an\ distinct existence, 
the customer draws upon the entire fund In this <ase there 
generally “ no room for an\ other d})pio])iiation than that 
which diises fiom the ordei in A\hich the receipts and pa\ments 
take place and are earned to the account Ptevnnahly, it is the 
sum hist paid in that is hrst drawn out, it is the hi^t item on 
the debit side of the account that is discharged oi i educed b\ 
the hrst item of the credit side the appiojniation is nude b\ 
the \ery act of setting the two items against each othei ’ (/) 

This doctrine, with regard to current accounts, which is 
known as the lule in Clayton s Tczsc, has been often ipplied in 
cases where a curient ic count to which a paitneiship him is 
party, is continimd without break, after a change in Ihe con- 
stitution of the hrm If such a change is effected b\ a partner’s 
death at a time when the hrm is indebted on such in account, 
and the account is continued as an uidnoken account between 
the new him and the ci editor, payments b^ the new him, when 
brought into the account, usually discharge or i educe the 
liability of the deceased partner s estate (?) Bui an incoming 
partner is not liable for the debts of the old hrm in the cbsence 
of an express or implied agieement b\ him to answer for 
them (w) 

The above doctiine, howe\er, ought not to lie applied to 
defeat a creditor’s right of appropriation, as alieadv exjdained, 
in cases where there is no current account betwWn the parties (n) 
Even in cases prima facie falling within that doctiine, an 
account between the parties, how^ever kejit and rendered, is not 
conclusive on the question of appropriation accounts lendeied 
are evidence of the appropriation of payments to earlier items, 
but that evidence ma\ be rebutted b> other eMdeiice to the 
contrary each case must be decided accoidmg to its own 
circumstances (o) 

(t) Per Bayley, J , in Bodehham v Purclm 2 B A Aid 39 
(fc) Per Grant, M R , in Clayton s Case, 1 Mer 572, at p 608 

(l) Claytons Case supra Hooper v Keay, 1 Q B D 178 For further 
iHnstrations, eee Lindley on Partnership 

(m) See the Partnership Act, 1890 (63 A 54 Vict c 39), s 17 , Rolje \ Flower, 

L R 1 P C 27 («) The Mecca [1897] A C 286 

(o) Ibid , per Ld Macnaghten see City Dts Co v McLean, L R 9 C P 
692, Hennther v Wtgg, 4 Q B 792 
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A person holding mone\ as trustee mixes it with his own Following 
money In pa\ing it into his prnate cuirent account with his 
hankeis, he atter\saids fiom time to time dia^ss upon the 
account, and makes payments into it, in the ordmarj mannei 
In favoui of the cestui que trust seeking to follow the tiust 
money, the law presumes that, so fai as the trustee had money 
of hib own to draw upon, he drew upon that, and not upon the 
trust mone^ {p) 

Wheie both piincipal and interest are due, sums paid on inteiest 
account are, as a lule, applicable first to interest, but thi> rule 
does not extend to interest which, by expiess or implied agi ce- 
ment, has been added to and become pait of the piinoipal 
debt (q) 

AVhere a bill of exchange or piomissor\ note has been gnen Payment by 
b\ a debtoi to his ireditoi, the question sometimes arises, 
whether the gmng of smh instiument should be considered as 
payment, and as opeiating to extinguish the oiiginal debt or 
meiel} as secuiit\ for its payment, and as postponing the period 
01 ]}ayment until the bill oi note becomes due Upon this 
subject the general lule was thus laid down by Lord Langdale — 

“ The debt ma\ be considered as actualh paid it the creditor, 
at the time of leceniiig the note, has agieed to take it in 
pi}ment of the debt, and to take upon himself the risk of the 
note being paid, oi if, fiom the conduct of the cieditor, or the 
special circumstances ot the case, such a payment is legally 
to he implied But in the absence of any special ciicumstances 
throwing the iisk nt the note upon the creditor, his lecenmg 
the note in lieu of piesent payment of the debt is no more than 
giMng extended ciedit, postponing the demand for immediate 
payment, oi gniiig time for payment on a future day, in 
consideration of recening this species of security Whilst the 
time runs, payment cannot legally be enfoiced, hut the debt 
continues till payment is actually made, and if payment be 
not made when the time has run out, payment of the debt may 
be enforced as if the note had not been giyen If payment be 

(p) Re Hallett, 13 Ch D the principle governing the decision in which 
case was applied m Sinclair ^ Brougham, [1914] A C 396, while the case was 
followed in Re Dacre, [1915] 2 Ch 4^, distinguished m Roscoe v Winder, [1915] 

1 Ch 62, and discussed in Bauque Beige v Hambrouck, [1921] 1 K B 321 Set 
also Hancock v 41 Ch D 456, Re [1894] 2 Q B 237, at p 245 

iq) Parrs Bank v \ates [1898] 2 Q B 460 


L If 


34 



m 


THE LAW OF CONTRACTS 


General rule 


Examples of 
rule 


Payment to 
agent 


made at or before the expiration of the extended time allowed, 
it IS then for the first time that the debt is paid ’’ (?) 


Qui PER ALIUM FACIT PER SEIPSUM FACERE \IDLTUR {Co Lltt 
268 a) — He uho does an act through another is deemed 
in law to do it himself 

This maxim enunciates the general doctrine on which the 
law reldtne to the rights and liabilities of piincipal and agent 
depends It can, ho\\e\ei, in this \oliime be but briefly 
considered 

Where a contract is entered into with A as agent foi B , 
it IS deemed, in contemplation of law, to be entered into with 
B , and the principal is, in most cases, the proper paity to 
sue (s) or be sued for a bieach of such contract — the agent being 
viewed simplj as the medium through which it was eftected [t) 
Qui facit 'pei ahum facit fer se 

The following instances, which are of ordinar) occurrence, 
illustiate the rule, which, for ceitain purposes, identifies the 
agent with the principal — Payment to an authorised agent (w), 
as an auctioneer, in the regulai course of his employment (ic), 
is payment to his principal (y), and geneiall> payment to an 


(r) Sayer \ U og'>taff, 5 Bcd\ 415, a,t p 423, sec Uc Romer, [1893] 2 Q B 
286, BOO also Peacock ^ Purssel, 14 C B N S 728, Davu v Reilly, [1898] 
1 Q B 1, Bence \ Shearman [1898] 2 Ch 582, Felix \ Hadley [1898] 
2Ch 680 

(«) To entitle a person to sue upon d contract it must be bliown that he himself 
made it, or that tht contrict was made on his behalf by an agent authorised to act 
for him at the time, or whose act has been subsequently ratified and adopted by 
him {Watson \ Swann, 11 C B N S 756) 

(t) Thus, in Depperman ^ Huhhersty 17 Q B 766 Coleridge, J , obseived 
Here m avowed agent of a principal sues another avowed agent of the same 
principal, and the action must fail for want of privitj of contract between the 
two parties to the suit See Lee v Etercst 2 H A N 285, at p 291, Coombs 
V Bnst d Ex Ry To , 3 H & N 1 
(tt) Bostock V Hwme 8 Scott, N B 590 

(«) See Mews v Carr, 1 H & N 484, Bell v Balls, [1897] 1 Ch 663 
<y) Sykes v Giler, 5 M A W 645 (approved in Wfilliams v Evans L B 1 
Q B 852 which latter case sho^s that an auctioneer has no authority to receive 
payment by a bill of c kchange) 

The general rule of law is, that whtre a creditor's agent is bound to pay the 
whole amount o\er to the principal, he must receive it in cash from the debtor, 
and that a person who pays such agent, and who wishes to be safe, must see that 
the mode of payment does enable the agent to perform this his duty ’ {per 
Bovill, C J , m Bridges v Garrett, L B 4 G P 680, at pp 687—588) see the 
cases there cited, and Catterall v Hmdle, L B 2 G P 368, Stephens v Badeock 
SB & Ad 354 (cited, Arg , Whyte v Rose, 3 Q B 493, at p 498) , Parrott v 
Anderson, 7 Exch 93 
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agent, if made in the ordinary couise of businesb, operates as 
payment to the principal (cj, but buch payment, in the absence 
of a custom of trade to the contrary, must be made in cabh (a) , 
if made by a bill, cheque, or note, it ma\ be a good payment 
if such bill IS subsequenth honoured, or the cheque oi note 
paid (6) 

In connection with the subject of payment it may here be 
noticed that, where an agent has bought goods on credit foi 
his principal, a subsequent payment b) the principal to his own 
agent does not, as a lule, discharge the pjincipal from his 
liability to the sellei loi the price of the goods It is cleai that 
if the seller hnew, when the tontiact was made, that the agent 
was acting foi a piimipal, whether disclosed or undisclosed, 
the subsequent paMiient bv the pimcipal to his agent does not 
aftect the sellei, unless, indeed, the payment was made in the 
belief that the seller’s claim had been alieady satisfied, and it 
was the sellei ’& own condm t that misled the principal into that 
belief (c) It has been hdd that, where the sellei has giyen 
ciedit to the agent as a piincipal in ignoiance of the fact that 
theie was a principal behind him, a payment b\ the principal 
to the agent ma> discharge the pimcipal as against the sellei (<f) , 
but the coiiectness of this decision has been doubted (c) 

The receipt of mone> by an authorised agent will charge 
the principal (c), and in like maimer, a tendei made to an 
authorised agent will in law be regaided as made to the 
principal Thus, wheie the plaintiff directed his clerk, who 
was in the habit of recening money for him, not to leceiye 
ceitain money fiom his debtoi if it should be ofteied to him, 
and the clerk, in iiuisu.ince of these directions, refused to leceiye 
the money when offered upon the pnnciple qui facii pei ahum 
facit lyer se^ the tendei to the seryant was held to be a good 
tender to the master (/) Payment also by an agent as such is 
equiyalent to payment b} the principal Where, for example, 
a coyenant was “to pay oi cause to be paid,” it was held that 
the breach was sufficiently assigned by stating that the defendant 

(*) Williams v Deacon^ 4 Lx 397, Underwood \ \tcholls, 17 C B 2J9 

(a) Barker v Greenwood 2 1 AC 414 at p 419, Sweeting \ Pearce, 9 
C B N S 634 Ree Pape \ Westacott [1894] 1 Q B 272 

(b) Bridges v Garrett, L B 6 C P 451, at p 456, per Blackburn, J , in 
Williams V Evans, L H 1 Q B 352 

(c) Irvine v Watson 5 Q B D 414 Davison v Donaldson, 9 Q B D 623 

(d) Armstrong v Stokes, L B 7 Q B 598 

(e) See Thompson v Bell 10 Exch 10 

if) Moffat V Pwsons, 5 Taunt 307 


Tender 


l*a>inent by 
agent 
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had not paid, without saying, ‘ or caused to be paid for had 
the defendant caused to be paid, he had paid, and, in such a 
case, the payment might be pleaded in discliaige ((j) So 
payment to an agent, if made in the ordinar\ couise ot business, 
will operate as payment to the principal {h) 

On the same principle, the delnei\ of goods to a cairier’s 
sei'tant is a delivery of them to the carrier (?), and the delner^ 
of a cheque to the agent of A is a delnen to A (Z ) Railway 
companies, moreo-ier, are not to lie placed m a difteient condition 
from all other carriers They will be bound in the couise of 
their business as carneis b\ the (ontiart of the agent whom 
they put forwaid as having the management of that branch 
of their business So that, where it appealed from the e\idence, 
that certain goods were undoubtedlj received b\ a railway 
company, for transmission on some contract oi other, and that 
the only person spoken to respecting such tiansmission was the 
paity stationed to receive and weigh the goods, it was held that 
this party must have an implied authority to contract foi sending 
goods, and that the companj weie consequently bound by that 
contract (Z) It has lieen held that the stationmastei of a railway 
company has not, though the general managei of the company 
has (m), implied authoiity to bind the compam b^ a contract 
for surgical attendance on an injured passenger (w) 

When an agent foi the sale of goods contracts in his own 
name, and a* a primifiol, the geneial lule is, that an action 
may be maintained, either in the name of the party bv whom 
the contract was made, and pi ivy to it, oi of the paity on whose 
behalf and for whose benefit it was made (o) Even when the 


(g) Gpe V Efit?, 1 Stra 228 

(H) See William v Deacon, 4 E\ch 397, Kaye \ Brett, 5 Exch 269, Parrott 
V Anderson, 7 Exch 93 and cases cited ante p 530 

(0 Dawes v Peck, 8 T R )30, Brown \ Hodgson 2 Camp 3t>, per Ld Ellen 
borough m Gnffin v Langfield, 3 Camp 254, Fragano v Long, 4 B A C 219, 
G W Ry Co y Goodman, 12 C B 313 Moreover a delivery to the carrier may 
be ID law a delivery to the consignee, see the above cases, and Dunlop v Lambert, 
6 Cl & F 600 But an acceptance by the earner is not an acceptance bj the 
consignee (per Parke, B , m Johnson v Dodgson, 2 M AW 653, at p 656) 

(k) Samuel v Green, 10 Q B 262 

(I) Ptchford v Grand June Ry Co , 12 M A 766 Heald ^ Carey, 11 
C B 977 

(m) Waiker v G W J?y Co , L R 2 Ex 228 

(n) Cox V Mid Cos Ry Co , 3 Exch 268 (applied in Houghton v Pilkington, 

[1912] 3 K B 408) See Poulton v L <4 S W Rg Co , L E 2 Q B 534, 

Ormtston y G W Ry Go [1917] 1 K B 598 

(o) Per Bayley J , in Sargent v Af orm, 8 B A Aid 277 , Stms v Bond, 

5 B & Ad 389, at p 393, Norfolk v Worthy, 1 Camp 337, Cothay v Fennell, 

10 B AC 671, Bastable y Poole ^ 1 Cr M A B 410, at p 413, per Ld Abinger 
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agent is a factor, recening a del credere commission, the 
principal may, at any period aftei the contract of sale, demand 
payment to himself of the sum agreed on, unless such payment 
has previously been made to the factor, in due course, and 
according to the terms of the contract (p) The following rules, 
respecting the liability of parties on a contract to buy goods, 
are likeivise illustrative of the doctrine under consideration, 
and are here briefly stated on account of their general import- 
ance — 1st, an agent, contracting as principal, is liable in that 
character, and it the leal principal v\a& known to the seller at 
the time ivhen the contiact was entered into by the agent, 
dealing in his own name, and ciedit is afterwards given to such 
agent, the latter onlv can be sued on the contract {q), 2ndly, if 
the principal be unknown at the time of contracting, whether 
the agent lepresent himself as such or not, the sellei may, within 
a reasonable time aftei discoveiing the principal, debit eithei 
at his election (/) But, frcllv, if a person act as agent without 
authoiitv, no one but he himself can be liable, and if he exceed 
his authoiitv, the principil is not bound by acts done be>ond 
the scope of his legitimate authontv (0 If A employ B to 
woik foi , without wan ant fiom C , A alone can be liable 
to paj foi the woik done (0, ami C is not liable merelv because 


m Sykes v Gilev 6 M A \\ b45 it p 660 Garrett v Handley, 4 B & C 664 
(distinguished in igacio ^ Forbes 14 Moo P C IW) it pp 170, 171) sec 
Ramazotti \ Bounnq,lC B S 651 Ferrand \ Bischoffsheim 4 Id 710 
Higgins v Senior h M A W S 34 at p 844 

ip) Hornby v Lacy 6 M A s 166 it p 172 Morru v ( leasby 4 M A S 

666, at p 574 Sadler v Leigh 4 ( amp 195 Grore v Dubois, 1 T K 112 

(consideitd b\ C A in Gabriel \ ( hurchill, [1914J 3 K B 1212) Scrmshtre \ 
Alderton 3 Stn 1182 

iq) Paterson \ Gandasequi 35 East 62, Addison v Gandasequi 4 Tiunt 
674 Franklyn v Lamond 4 C B 637 See Smith v Sleap, 12 M A 685 at 
p 588 

(r) Thomson \ Davenport 9 B AC 78 (cited per Martin, B , in Barber \ 

Po«, 4H AN 759, It p 767) Smethurst \ Mitchell 1 E & P. 622 at p 631, 

Healdv Keruiorthy 10 F'^ch 7 39 Rishourg \ Bruckner, B N S 812, per 
Park, J in Robinson v Gleadou 2 Bing N C 166, at pp 161, 162, Patersonv 
Gandaseqm 16 East 62, Bilson v Hart, 7 Taunt 295, Htqgms v Senior, 8 
M & W 834 Humfrey v Dale 7 E & B 266, and E B A E 1004 

(s) Woodin V Burford 2 Cr AM 391 Wilson v Barthrop 2 M A W 863 
Fenn\ Harrison, ST R 767 Polhill\ Walter 3B A Ad 114,pwLd Abingtr, 
C B , m Acey \ Fernie, 7 M A \\ 151 , Davidson v Stanley, 3 Scott N R 49 
Harper v Williams, 4 Q B 219 See Dottnman v WtUtams, 7 Q B 103 (where 
the question was as to the construction of a written undertaking) , Cooke v Wilson 
1 C B N S 153 Gillet \ Offor 18 C B 906, Green v Kopke, Id 549, Parker 
V WtrUoic, 7 E A B 942, at p 949, Wake \ Harrop 1 H A C 202 and 6 H A N 
768, Oglesby v Iglesias E B A E 930, Williamson v Barton, 7 H A N 899 

(t) Per Ld Holt C J , m Ashton \ Sherman, Holt, 308 (cited in Thomas v 
Edwards, 2 M A W 216, at p 218) 
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B belie\ed A to be in tiuth tlie agent of C , for, in order to 
charge C , there must be proof of a contract "with him, either 
express or implied, and i^ith him in the ( haracter of a principal, 
directly, or through the mtei'vention of an agent (?/) 

Wheie a iMfe, b} falseh representing that she acted with her 
husband’s luthoiity and on his behalf, bonoi^ed money which she 
used for hei oi^n purposes, it was held (i) that her husband was 
not liable in tort for fraud, masmurh is that Iraud was directly 
connected with, and was the means of cairMng into effect, her 
contract for the loan (y), although the lender was entitled to 
]udgment, as against her sepaiate e'state foi mone\ lent Where 
a wifefraudulenth, and without her husbind s authoiitv, signed 
his name to a documeni authoiismg the use of a policy of 
insurance as a security foi monei lent to a third paity, it was, 
for the same reason, held (r) that the husband was not liable in 
tort foi his wife’s fiaud, and i1 was fuithci held (fl') that the 
husband was entitled to a letiiin of the polic\ 

There has Wen much disdission as to what is the liability of 
a person who professes to contiirt is an agent, when he has in 
fact no authority to make the contract and the result of the 
discussion appears to be as follow s — 

1 He is not liable, as a rule, upon the contract itself as a 
party to it, for he professes to bind not himself, but another (h) 
To this lule, however, there appears to be an exception in certain 
cases where a person contracts as agent for a non-existent 
principal Foi where goods were ordered on liehalf of a 
company which had not been formed at the date of the order, 
and were supplied pursuant to the order, and subsecpiently 
consumed in the company s business it was held that the person 
who gd^e the older was personally liable upon the contract for 
the price of the goods (c) 

2 Although he be not personalh liable on the contract, yet 
a person who professes to contract as agent when he in fact has 
no authorit\, usualh incurs a liabilit’^ If he knows that he 

(tt) Thomas ^ Fduard<t, 2 M & 215 

(t) Edwards v Porter [1923] 1KB 2f)8 ifi&imed bv C A at [1023] 2 
K B 638 

(y) See Ltrerp AdeJph% Loan A^soc \ Fauhur^l, 9 E\ 422, at p 420 

(z) McNeal v Hawes, [1023] 2 K B 538 rpver‘«ng fon this point) the decision 
of Lush, T , at [1923] 1 K B 273 

(a) McNeal v Hawse, [1923] 1 K B 273 

(b) Jenkins v Hutchinson, IS Q B 744, Leu it \ Nicholson, 18 Id 603 

(c) Kelner v Baxter, L B j G P 174, where the maxim, ut res magts valeat 
quam pereat, was applied 
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has no authority, but induces a person to contiact on the faith 
of his representation that he has authority, he is liable for the 
damage resulting from his fraud, in an action of deceit (d) 

And even if he lepresent himself as an agent innocently, in 
the mistaken belief that he is such, he is generally liable, in 
damages, for the breadi of his waiiaiity of authority By 
professing to contract as c'lgent, a person usualh warrants his 
ciuthontj, either expiessh or impliedly, and it is a good con- 
sideration for the yariant\ that the contiact is enteied into on 
the faith of it (e) The measute of damages is, as a rule, the 
actual loss sustained by the plaintiff in consequence of his not 
having the benefit of the contract wan anted (/), and costs 
irawmhly incuired in attempting to enfoue the contract against 
the supposed piincipal aie lecoierable (g) 

3 It IS open howe\er, to a person who pi of esses to contract 
as agent to stipulate expiesslv that he does not variant his 
authority (//), and such a stipulation may be inferred by 
necessary implication (i), or from usage of trade {1) It seems 
that no warranty of authority will be implied m cases where 
a public seivant purpoits to contiact on behalf of the Crown (/) 

4 A person who continues to act as agent, in ignorance 
that his authorit\ has been detei mined by his piiiicipars death 
or lunacy, may be liable as having impliedly wan anted the 
continuance of his authoiity (w) 

On the maxim, qm facit per ahum jojuit per depends also Liability 
the liability of peisons in partneiship foi the acts of a member 
of the film The law of partnership, as it stood at common law, 
was frequeiith stated to be a branch of the law of principal 
and agent (w), and that doctiine is expressly recognised by 

id) PoMl \ Walter SB A Afl 114 

(e) CoUen ^ W right 8 E ek, B 047 at p 058 Ctierry \ ( olon Bank of 
Australam L R SP C 24, ]\ est Lond ( ommer Bank \ A/tson, 13 Q B D 
S60 See also Ftrhank s Executors \ Humphreys 18 Q B I) 54, CO Starkey 
V Bank of England fl903] A C 114 \onge\ Toynbee, [1910] IK B 215 

if) Smons \ Patchett 7 E A B 568 Meek ^ W endt, 21 Q B D 126 

ig) Collen v Wnght supra Btchardson ^ Dunn 8 C B N S 665 

ih) Halbot\ Lens, [1901] ICh 344 

(t) Smout V Ilbery, 10 M AW 1, 12 

ik) Lilly V Smales [1802] 1 Q B 456 

il) Dunn \ Macdonald, [1897] 1 Q B 401 and 555 

(m) See lonqe \ Toynbee, [1010] 1KB 216, \khich seems in eflfect to o\er 
rule Smout v Ilbery 10 M A 1, and Salton \ \ew Beeston Cycle Co [1900] 

1 Cli 43 But see the Con^e^ancmg Act, 1881 (44 A 45 \ict c 41), s 47, as to 
agents acting under a power of attorney 

(n) See per Abbott, C J , in Sandilands v Marsh, 2 B A Aid 673, 678, per 
Ld Wensleydale m Ernest \ ^icholls, 6 H L Cas 401, at pp 417, 418, and in 
Cox V Hickman, 8 Id 268, at p 312 
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the Partnership Act, 1890 (o), \^hich declared and amended the 
law of partnership Every partner is an agent of the firm, and 
his other partners, for the purpose of the business of the partner- 
ship, and the acts of e\eiy partner, \^ho does an^ act for carrying 
on in the usual way business of the kind cained on bv the firm, 
bind the firm and his partners, unless the partner has in fact 
no authority to act for the firm in the jjartuiilai matter, and 
the person \uth vhom he deals eitliei knows that he has no 
authority, or does not knon oi belieie him to be a jiartner (p) 
And i^heie, b^ an} wiongful act oi omission of an} paitnei 
acting in the oidmary course of the business of the fiim, oi with 
the authoiity of his co-partners, loss oi injiin is caused to 
strangeis, the firm is liable therefoi to the same extent as the 
paitner {q) Again, the firm is liable to make good the loss 
where one partner, acting within the scope of liis apparent 
authority, lecenes mone\ or pioperh of a third person and 
misapplies it, or where the film in the (oiiise of its business 
recedes such moiie} oi property and it is misapplied b\ a partner 
while it IS in the firm’s custod} (r) 

These rules are well illustrated b^ the dec ision in Marsh \ 
Keating (9) There a paitner in a firm of bankers caused a 
customer’s stock in the firm s custod\ to be sold under a forged 
powei of attoine} , the proceeds, haMng lieen jiaid into the 
firm’s account with their agent, were drawn out b\ the partner 
by means of a cheque signed in the firm s name (t), and were 
then appropnated b\ him for his own pin ate purposes The 
other partners were ignorant of these transactions, but it was 
held that the customer was entitled to adopt the sale, and sue 
the firm for the proceeds, as mone} had and lecened 

Without enteiing at length upon the sulqect of jiartnership 
liabilities incurred through the act of a member of the firm, we 
may obseiAe that, wherever a contract is alleged to ha\e been 
made through the medium of a third person, whether a co-partner 
or not, the real and substantial question is, with whom was the 
contract made^ and, to answer this question, the jur} usualh 
have to consider whether the party through whose instru- 
mentality the contiact is alleged to ha^e been made, had in fact 
authority to make it “ It w ould,’’ howe^ er, ‘‘ be \ ery dangerous 
to hold, ’ as matter of law, “ that a person who allows an agent 


(o) 63 ft 54 Yict c 39 
(?) 8 10 

(«) 2 Cl ft F 250 


(p) S 5 
(r) 8 11 
(C) See 8 6 
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to act as a principal m carrying on a business, and in\est8 him 
Tilth an apparent authority to enter into contracts incidental to 
it, could limit that authoiity b\ a seciet resen ation ” («) 

Where an action is brought by a creditor against a member 
of the managing or j)io\isional committee of a lailmaj companj, 
the question of liability ordinarily resohes itself into the con 
sideration, Tihether the defendant did oi did not authorise the 
particular eontiact upon nliich he is sued In Barnett \ 
Lambert (r) the defendant consented, by his letter to the 
'iccretary of a lailyaT company, that his name should be placed 
on the list of its pioTi^^ional committee His name was 
accoidmgly published as a provisional committee-man, and on 
one occasion he attended and acted as chaiiman at a meeting 
of the committee It nas held that he iias liable for the ])ii(e 
ot stationer! supplied on the secietaiy’s older and used b\ the 
committee, after the date of his letter— the cpiestioii for decision 
lieing one of fact, and matter c)f infeieiice foi the ]iii>, to be 
draTin from the defendant s conduct, as shoving that he had 
constituted the secietaiv his agent to pledge his credit for 
all such things as veie necessaiy loi the working oi the 
committee, and to enable it to go on ’’ ‘ Where, ’ obserTed 
Alderson, II , “ a suhsc rijition has been made, and there is a 
fund, it IS not sc^ because it \c)u gne mone\ to a person to 
buy ceitain things with, the natuial inference is that you do 
not mean him to pledge your credit for them ” fy) 

In ReyneU \ Lems and W yide ^ Hopkins [z), decided 
shortly after Barnett ^ Lambert^ the (’ourt of Exchequer laid 
doTvn the piincijdes applicable to such cases, and it ma\ probably 
be better to gne the substance of this judgment at some length, 
as it aftoids impoitant practical illustrations of that maxim, 
“which, ^ in the voids of Tindal, C I (ci), ‘ is of almost 
unnersal application qm jacxt per ahum facit per se 

“The question,” observed the Court, “in all cases in which 
the plaintiff seeks to fix the defendant with liability upon a 
contract, expiess or implied, is, whether such contract was made 

(a) Per Mellor J , m Edmunds v Ptwfeell, L R 1C P 97, at p lOO Stt 
Watteau v Fenuick, [1893] 1 Q B 34, Howard v Sheward^ L K 2 C P 148, 
Batnes v Ewing L B 1 Ex 320 

(x) 15 M A W 489 (where Todd v Emly 8 M A W 506 Flemyng v 
Hector f 2 M A 172, and Tredwen v Bourne, 6 M A y\ 4fil were citedj 

(y) Higgins v Hopkins, 3 Exch 163, Burnside \ Dayrell, Id 224 

iz) 16 M A W 617 See also Collmgwood v Berkeley, 15 C B K S 145, 
Cross V WtUtams, 7 H AN 675, Barkery Stead, 16 L J C P 160 
(a) In Cuming v Toms, 8 Soott, N B 827, at p 830 
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by the defendant, by bimself or bis agent, with the plaintiff or 
his agent, and this is a question of f ict for the decision of the 
]Uiy upon the evidence before them The plaintiff, on whom 
the burthen of proof lies in all these cases, must, in older to 
recover against the defendant, show that the defendant con- 
tracted erpressly or imphedJy, expre^dy^ b^ making a contract 
with the plaintiff, impliedly, by gi'ving an oidei to him under 
such circumstances as show that it was not to be gratuitously 
executed and, if the contract was not made the defendant 
per«ionally, it must be proved that it was made In an agent of 
the defendant properly authorised (b), and that it was made 
as his contiact In these cases of actions against pio^isional 
f ommittee-men of railways, it often happens that the contract 
IS made by a third person, and the point to be decided is, 
whether that third person was m agent for the defendant for 
the purpose of making it, and made the contract as such (c) 
The agenc} maj be constituted bv an express limited authority 
to make such a contract, or a larger authority to make all falling 
within the class or desdiption to which it belongs, or a general 
authority to make an> , oi it may be proved h^ showing that 
such a 1 elation existed between the parties as by law would 
( reate the authorit's , as, for instance, that of partners, by which 
relation, when complete, one becomes b^ law the agent of the 
other foi all pui poses necessary for canying on their particular 
partnership, whether general or special, or usually belonging to 
it or the relation of husband and wife, in which the law, under 
certain circumstances, considers the husband to make his wife 
an agent In all these cases, if the agent in making the contract 
acts on that authority, the principal is bound bv the contract, 
and the agents contract is his contract, but not otherwise This 
agencj may be created by the immediate act of the party, that 
is, bj realh gJ^mg the authority to the agent, or representing 
to him that he is to haae it, or by constituting that relation to 
which the law attaches agency, or it ma> be created by the 
representation of the defendant to the plaintiff that the part} 
making the contiact is the agent of the defendant, or that such 
relation exists as to constitute him such, and if the plaintiff 
realh makes the contract on the faith of the defendant’s repre- 
sentation, the defendant is bound — he is estopped from disputing 

(b) See Cooke ^ Tonkm, 9 Q B 936 

fc) See Riley v Packmgton, L B 2 C P 636 Maddtck \ Marshall, 17 
C B X S 829, Burbtdge v Morns, 3 H ft C 664 
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the truth of it with respect to that contract, and the representa- 
tion of an authority is, quoad hoc, precisely the same as a real 
authority given b} the defendant to the supposed agent This 
representation md\ be made directh to the plaintiff, oi made 
publicly, so that it may be inferred to have leached him and 
may be made by words and conduct Upon none of these 
propositions is there, we apprehend, the slightest doubt, and the 
proper decision of all these questions depends upon the proper 
application of these principles to the facts of each ( ase, and the 
jury are to apply the rule yith due assistance from the judge ” 

In the couise of the judgment from which we ha\e made so long 
an extract, the Court furthei observed, that an agreement to 
be a provisional committee-man is mereh an agieement foi 
carrying into eftect the preliminary airangements for petitioning 
Parliament for a bill, and thus promoting the scheme, but 
(onstitutes no agreement to share in profit or loss, whnh is the 
characteristic of a partnership, although if the provisional 
committee-man subsequently acts he will be responsible for his 
acts They likewise lemarked that, where the list of the piovi- 
sional committee has appeared in a prospectus, published with 
the defendant s consent, knowledge, or sanction, the context 
of such prospectus must be examined, to see whether oi not it 
contains any statement affecting his liabilitj, as, for instance, 
the names of a managing committee, in yhich case it will be a 
question whether the meaning be that the acting committee shall 
take the whole management of the concern, to the exclusion of 
the provisional committee, or that the provisional committee- 
men have appointed the acting committee, or the majoiity of 
it, as their agents (d) In this latter ease, moreover, it must 
further be considered whether the managing and delegated bodv 
IS authorised to pledge the credit of the provisional committee, 
or IS meiel} empowered to applv the funds subscribed to the 
liquidation of expenses incurred in the formation and carrvmg 
out of the concern fc) 

The authority of the master of a ship is very large Under Mastei of 

(d) See Judgm m Reynell v Lewis, 15 M A W 517, at pp 530 531 W t/sou 
V Curzon, Id 532, Williams v Pigoit, 2 Exch 201 

(e) Dawson v Morrison 16 L J C P 240, Rennie v Clarke 5 Evch 20*2 
See also as to the liability of a provisional committee man, Patrick v Reynold<t, 

1C B N S 727, or member of a committee of visitors, Mojfatt v Dickson 
13 C B 643, Kendall v King, 17 Id 483, at p 508 As to the authority of a 
resident agent, or the directors of a mining companj, to borrow money on the 
credit of the company, see Ricketts v Bennett, 4 C B 686, and cases there cited, 

Burmester v Noms, 6 Exch 796 
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the general authority which he has, “he ma} make contracts 
and do all things necessary ior the due and proper prosecution 
of the voyage in ^hich the ship is engaged But this authority 
does not usually extend to cases i^heie the owner can himself 
])ersonally interfere, as in the home port, or in a port in which 
he has beforehand appointed an agent \(bo can personally 
interfere to do the thing required ” (/) He may make contracts 
to can\ goods on freight, but cannot bind his owners by a 
contract to carr\ freight fiee With regard also to goods put 
on boaid the ship, the mastei mB\ sign a bill of lading, and 
acknosi ledge thereby the condition of the goods, but his 
authority to give bills of lading is limited to such goods as ha^e 
been jiut on board (g) 

A ^ife, from the mere fact of marriage, has no authority 
to pledge her husband ^ credit, except in the partnulai (a^>e of 
necessitv , this necessitj arises when Ihe wife is li\ing apart 
from the husband, through his fault, and is not pioperh 
provided for, but not, as a rule, when the\ aie In mg 
togethei (h) 

The question whether a wife has authority to pledge her 
husband s ciedit, while the> live together, is a question of fact, 
to be determined upon all the circumstanres of the particulai 
case The ordinaiy state of cohabitation between husband and 
wife gnes rise to a presumption of an authoritj in the wife to 
do things which, in the ordinary circumstances of cohabitation, 
it IS usual in a wife to do This presumption can be rebutted, 
but, since the management of certain departments of the house- 
hold expenditure is usually entiusted to the wife, it may be 
presumed, until the contrary be shown, that she has authority 
to pledge her husband’s credit in respect of necessaries, falling 
within those departments, and suitable to his station in life and 
style of living fh) 

To the general pnnciple under consideration may also be 
referred the decisions which established that the shenff is liable 

(/) Arthur v Barton^ 6 M 1 W 138, Gunn v RoberU, L R Q C P 331 

(gf) Grant v hiorway, 10 C B 065, st p 687 , Hubhenty ^ Ward 8 Exch 
830, Jessel \ Bath, L B 2 Ex 267, Valtert v Boyhmd, L B 1 C P 382 
Barker v Htghley 15 C B N S 27 Gf Comp Nav Vaeeonzada v Churchill, 
[1906] 1 E B 237 (followed m Martmeau y RMS Packet ^o , 17 Com Gas 
176) See, further, as to the authority of the master, or ship’s husband, to pledge 
the owner s credit, The Great Eastern, L B 2 A A E 88, The Kamak, L B 2 
P G 505 

(b) Debenkam v Jlfallon, 6 App Gas 24 , Manby ▼ Scott, 1 Siderf 109 and 
2 Smflh, L G 12th ed , p 432 See also Gray v Cathcartf 38 T L' B 562 , 
Callotv Nash, 3917 L B 292 
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for an illegal or fraudulent act committed b} his bailiff, eyen 
il he Tteie not personally cognisant of the tiansaction ( 7 ), and 
such decisions aie peculiail} illustratiye of this principle, 
because there is a distinction to be noticed between the ordinary 
cases and those in ^hich the illegal act is done under such 
ciicumstances as constitute the wrong-doer the special bailiff of 
the party at whose suit piocess is executed, for, wheie the 
])laintiff's attorney rec^uested of the sheriff a particular officer, 
delnered the wairant to that officei, took him in his carnage 
to the scene of action, and theie encouraged an illegal aiiest, 
it was held that the sheriff was not liable ioi a subsequent 
escape (i) Xoi will the sheriff l>e liable if the wrong c ompLimed 
of be neithei expresslj sanctioned bj him, noi impliedly 
committed b\ his authoiitj , as, where the bailiff derned his 
authoiit^, noi from the sheriff, but from the plaintiff, at whose 
instigation he acted (Z), and it is not competent to one whose 
act pioduces the misconduct of the bailiff, to Ba\, that the act 
of the ofi^cei done in breach of his dut^ to the sheriff, and 
which he has himself induced, is the act of the sheriff (m) 

But, notwithstanding the almost unnersal applicabilit} of ivccptions 
the maxim undei consideration, cases may occui in which, by 
leason of expiess piosisions of a statute, it w ill not ajjply Thus 
it was held that, uiidei the Statute of Fiauds Amendment Act, 

1828 (9 Geo 4, c 14) s 1, in acknowledgment signed by the 
debtoi’s agent did not leMve a debt barred by the Limitation 
Act, 1621 (21 Jar 1, c 16) («) But the law upon this point 
was altered b> the Mercantile Law Amendment Act, 1866 (19 & 

20 Vict c 97), s 18 

Befoie teiminating our remarks as to the legal c onsecpences Delegated 

authority 

( 1 ) Per Ashhurot, J , in Woodgate v Knatchbail, STB 148, at 154 , Oregory 
V Gotterell 5 E A B 571 Raphael v Goodman, 8 A A E 565, Sturmy v 
StMth 11 East 25, Pnce \ Peek, 1 Bmg N C 880, Crowder v Long, 8 B 
A G 506, at p 602 , Smart v Hutton, 8 A A E 668, n See PeshaU y Layton, 

2 T B 712, Thomae v Pearse, 5 Price, 578, Jarmatn v Hooper, 7 Scott, N B 
663, Moms \ Salherg 22 Q B D 614 

{k) Doe s Trye, 5 Bmg N 0 573 see also Ford v Leche, 6 A A E 690, 

Wnght \ (hid B 1 Ex 358, ilderson v Davenport, 13 M AW 42, per 
Boiler, J , in Be ilforonda y Dunktn, 4 T B 119 , Rotten v Tomlinson, 16 L J 
C P 138 

(l) CooA \ Palmer 6 B A C 739, Crowder t Long, 8 B A G 598, Tomp 
ktnson \ Rusrell, 9 Price, 287 Boieden v Watthman, 5 Moore, 183, Stuart v 
Whittaker, B AM 310, Htggtns v M Adam, 3 Y A J 1 

(m) Per Bayley, J , in Cfvtoder \ Long, 8 B A C 598, at pp 603, 604 

(n) Hyde y Johnson, 2 Bing N G 776 See, also, Toms v Cuming, 8 
Scott, N B 910, Cuming v Toms, Id 827, Davies t Hopkins, 3 C B 
K B 876 
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which flow from the relation of pnncipal and agent in trans- 
actions founded upon contract, we may briefly refer to a kindred 
principle which limits the operation of the maxim q^ai facit fer 
alium facit per se This principle is, that a delegated authority 
cannot be re-delegated delegata potestas non potest delegari (o) , 
or, as it IS otherwise expressed, vicanus non hahet vicanum (p) — 
one agent cannot lawfully appoint another to perform the duties 
of his agency (q) This rule applies wherevei the authority 
involves a trust or discretion in the agent for the exercise of 
which he is selected, but does not apply \\here it in\olves no 
matter of discretion, and it is immaterial whether the act be 
done by one person or another, and the oiigmal agent remains 
lesponsiblo to the pnncipal (rj Thus, a principal emplojs a 
broker from the opinion which he has of his personal skill and 
integiity, and the brokei has no right, without notice, to turn 
his pnncipal o\er to another, and, theiefore, a broker cannot, 
without authority from his principal, transfer consignments 
made to him, in his character of broker, to another broker for 
sale (s) On the same principle, where an Act for building a 
bridge required that an> notice to be given b) the trustees 
tippomted under the Act should be signed b} three of the tiustees, 
it was held that a notice, signed with the names of the clerks 
to the trustees, but signed, in fact, not by such cleiks, but by 
a cleik employed by them, was insufficient, as being an attempt 
to substitute for a deputy his deputy (t) But where the act 
IS purely ministerial, as, for example, the signing of a name, 
the discretionary part of the agency having been exercised by 
the piopei party to whom it was entrusted, it ma'v in general 
bo delegated to and performed by the hand of anothei (u ) , and 

(o) 2 lost 597 , Arg in FecUyr v Beacon, 5 Bing N C 302 at p 310 

(p) Branch, Max , 5th ed 360 

{q) See per Ld Denman m Cobb v Becke 6 Q B 930 at p 936 , Combe s 
Case, 9 Bep 75 , Gwilham v Twt6t, [1895] 2 Q B 84 (distinguished in Ricketts 
V Ttlltnq, [1915] 1KB 644, at p 648) See R v Newmarket Ry Co , 15 
Q B 702 , 12 V Dvlwich College, 17 Q B 600, at p 615, where Ld Campbell 
incidentally observes that * the Crown cannot enable a man to appoint magis 
tiates 

(ry See Leake on Contracts, 462 — 483, and Hemming v Hale, 7 C B 
N S 487, at p 498, see as slightly beanng on the question, Johnson v Raylton, 
7 Q B D 436 

(s) Cockran v Irlam, 2 M A S 301, n (a), Solly v RaCihone, 2 M A S 
298, Catlm v Bdl, 4 Camp 183, Schmahng v Thoniltnson, 6 Taunt 147, 
Coles V Trecothxck, 9 Yes 234, at p 251 , Henderson v Bamewall, 1 Yo A J 
387 

(t) Miles V Bough, 3 Q B 845 (cited, Arg , Allan v Waterlmse, 8 Scott, 
N B 68, at p 76) 

(u) Leake on Contracts, p 483 , Johnson v Osenton, L B 4 Ex 107 
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an agent can employ another in respect of such acts as are 
usually, and in the ordinary course of the business foi which 
the agent is employed, done by others (r), or which the agent 
must necessarily do thiough the agency of other persons (y) 

It may, likewise, be well to obsene that delegated juris- 
diction, as distinguished from proper jurisdiction, is that which 
IS communicated by a judge to some other person, who acts in 
his name, and is called a deputy, and this juiisdiction is, in 
law, held to be that of the judge who appoints the deputy, and 
not of the deputy, and m this case the maxim holds, delegatus 
non potest delegare the person to whom any ofhte or duty is 
delegated — for example, an arbitrator — cannot lawfully devolve 
the duty on another, unless he be expressly authorised so to 
do ( 2 ) Nor can an individual, clothed with judicial functions, 
delegate the dischaige of those functions to anothei, unless, as 
in the case of a County Court judge, he be expressly empowered 
to do so (a) For the ordinary lule is that, although a ministenal 
officer may appoint a deputy, a judicial officer cannot (6) 

A magistrate, as observed by Lord Camden, can ha^e no 
assistant nor deputy to execute any part of his emplo\ment 
“ The light IS personal to himself, and a trust that he can no 
more delegate to another, than a justice of the peace can transfer 
his commission to his clerk ’’ (r) 

Although, however, a deputy cannot, according to the above 
rule, tiansfei his entile powers to another, yet a deputy 
possessing general powers may, in many cases, constitute another 
person his servant or bailiff, for the purpose of doing some 
particulai act, provided, of course, that such act be within 
the scope of his own legitimate authority For instance, the 
steward of a manor, with power to make a deput), made B 
his deputy, and B , bv writing under his hand and seal, made 

(x) Leake on Contracts, 483, Ex p SutUm, 2 Cox, Eq Cas 84 

(y) Rosstier v Trafalgar Life Ass Assocn , 27 Beav 377 

(z) See Bell, Diet and Dig of Scots Law, 280, 281 292 , Whitmore \ Smith 
7 H AN 509 (cited in Thorburn v Barnes, L R 2 C P 384, at p 404) Little 
V Newton 2 Scott N R 609, R v Jones, 10 A A E 676, Hughes v Jones 
IB A Ad 388, Wilson v Thorpe 6 M AW 721, Arg , Fector v Beacon, 5 
Bing N C 302 at p 310 W hite v Sharpe, 12 M AW 712 , Rutter v Chap 
man, 8 M A W 1 See The Case of the Masters* Clerks, 1 Phill 660 See also 
R v Perkin, 7 Q B 166, Smeeton \ Collier, 1 Exch 457, Sharp v Nowell, 
6 G B 263 

( 0 ) County Courts Act 1888 (61 A 62 Vict c 43), ss 18 — 21 Sec R v 
Lloyd, [1906J 1 K B 22 

(b) See per Parke, B , in Walsh v Southworth, 6 Exch 150, at p 166 See 
also Baker v Cave, 1 H AN 674 

(c) Entick V Carrington, 19 Howell, St Trials, 1030, at p 1063 
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C Ills deputy, to the intent that he might take a surrender of 
Q , of oopjhold lands It tv as held that the surrender taken 
by C was a good surrender (</), and Loid Holt, insisting upon 
the distinction above pointed out, compared the case befoie him 
to that of an under-sheriff, vlio has power to make bailiffs and 
to send process all OTcr the kingdom, and that onl\ by virtue 
of his deputation (e) 

The rule as to delegated functions must, moreoTer, be under- 
stood with this necessaij qualification, that, in the paiticulai 
case, no power to re-delegate such functions has been gneii (/) 
Such an author it} to employ a dejuitv ma^ be eithei erpre^s oi 
implied b} the lecognised usage of tiade as in the case of an 
architect or builder, who emplo\s a sunevoi to make out the 
quantities of the building pioposed to be elected, m which case 
the maxim of the cnil law applies, in (ontiacti^ taciie insunt 
qucD smt mons et consuefvdinih (7) —terms which aie in 
accordance with and warranted by custom and usage nia\, m 
some cases, he tacitl} impoited into contiacts (h) 


Respoxdf\t SiPLHioE (4 Inst 114 )— 7.cf flu punnpal he 
held le^ponuhle 

The doctiiiie enunciated in this maxim has been earned in 
English law Ten far, and in the opinion of a learned judge, 
quite as fai as it should be (?) It is moie usually and 
appropriate!} applied to actions ei delnto, than to such as are 
founded in contract Where, foi instance, an agent commits 
a tortious act, undei the direction 01 with the assent of his 
principal, each is liable at suit of the pait\ injured the agent 
IS liable, because the authority of the principal cannot justify 
his wrongful acts, and the person Tvho directs the act to be 
done IS likewise liable, according to the maxim, respondeat 
mperior ( 1 ) “ If the servant commit a trespass bv the command 


(d) Parser v A«f<, 1 Ravm Ld 658 fcited m Bridges \ Garrett, L E 4 
C P 480. at p 691) 

(tf) Parker v Aett (supra) at p 659 Leak \ Houell, Cro EI 17 533 
(/) See 2 PreBt Abs Tit 276 

(g) per Tindal, C J , in Moon v Witney Union, S Bing N C 814, at p 818 

(h) De Bussche v Alt, 8 Ch D 286, at p 310 

(f) Per Jessel, M E , in Smith v Keai, 9 Q B D 340, at p 351 
(k) 4 Inst 114, Sands \ Child, 3 Lev 351, Jones \ Hart, 1 Baym Ld 
738, Bntton v Cole, 1 Salk 408, Gaunttett v King SC B N S 59, per 
Littledale, J ,111 Laugher v Pointer, 6B AC 547, at p 559, Perkins v Smith, 
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or encouragement of his mastei, the mastei shall he guilty of 
it, though the servant ib not theiehy excused, foi he is only to 
obe} his mastei in matteis that aie honest and lauful” (/), 
and all peisons directlj concerned in the commission of a fraud 
are to he treated as principals ” (wi) 

It IS TV ell establibhed that a peison who has employed 
another to do an act is lesponsible for the act if it be in itself 
unlduful, and it is immaterial that he employed, not a ^er^ant, 
but an independent contiactoi A company \ibich appaiently 
had no light to bieik up a street emplojed a contiactoi to break 
it up, la> pipes in it, and re-instate its surface, the conti actor’s 
sen ants did not le-mstate the suiface pioperU, but left \ heap 
of stones in the stieet it Tvas held that the companT T\ere 
liable foi damage caused b^ <he nuisance (n) Again, “if I 
igree mth a builder to build me a house according to n certain 
plan, he would be an independent contiactoi, and I should not 
be liable to sti mgeis ioi an^ wrongful act unnec es»*arily done 
by him in the pertoimanre of his woik fo), but clearly I should 
he joiiith liable with him foi a trespass on the land, if it turned 
out that I had no light to build upon it ” (p) It would be 
immateiial that I did not entei the land myself, foi if I meieh 
gi\e a man lea\e to go on land over which I ha^e no light, and 
he goes, that will not make me a tiespassei, but if I lequest 
him to go, then he goes b\ m\ authority, and I am liable (q) 

On the othei hand, the general lule is that a person who 
employs, not his own sen ant but an inde])endent conti actor, to 
do a lawful ict is not amweiable for wrongful or negligent 
acts unuccessaiil^ committed b> the contractor, oi his serTants, 
in the jieiformance of the contract In other words, ‘ ever since 
Qiuintuin \ liuimtt (/), it has l>een conbidered settled Iw that 

1 Wils ^28 (cited in Cranch \ White 1 Bing N C 414 at p 418), Stephens 
\ Elu.aU, 4 M AS 25S Com Dig , Trespass (C 1) Set Collett v 
Foster, 2 H AN 35G Bennett t Bayes, 6 H AN 391 
A person who deals witli the goods of a testatoi as agent of the executor 
cannot be treated as executoi de son tort, whether the will has been proved oi 
not (Sykes v Sykes, L B 5 C P 113) 

(!) 1 Blac Com 429 , per Platt, B , in Stevens v Mtd Cos By Co 10 

Exch 352, East Cos By Co v Broom, 6 Exch 314 

(fn) Per Ld Westbury in Cullen \ Thomson s Trustees, 4 Macq 424, at 
pp 432—433 

(n) Elite V Sheffield Gas Co 2 E A B 767 

(o) E g , if his carter, in bringing the xnatenals to the land, drove over a 
stranger in the street 

(p) Per Willes, J , in Upton \ Totenend, 17 C B 51, at p 71 

(q) Per Alderson, B , in Bobtnson v Vaughton, 8 G A F 252, at p 265 

(r) 6 M AW 499 
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one emplo\ing anotliei ib not liable ioi liib coUateial negligence, 
unless the i elation of mastei and sen ant existed between 
them'' (?) Foi instance, a butchei uho employs a dro\ei, 
exeicising an independent calling, to drne a bulloch through 
the stieetb is not liable loi the negligent dining of the drover’s 
boj (t) 

It, theiefoie, often betoints necessin to deteimine ^^hethel 
the 1 elation beti\een a defendant and a ptisoii utualh engaged 
upon woilv was that of master and sen ant, oi whethei such 
person was an independent contiactoi oi the sextant of such, 
and the geneial lule is that the i elation of mastei and sen ant 
exists if the defendant has the light at the moment to deteimine 
01 control the raannei in whirli tlie woik shall be done (w), 
wheieas a peison who undei takes to jnoduce a gnen lesult in 
such mannei as he nn\ think tit is an independent contiactoi, 
and the woikmen whom he employs to pioduce tlie lesult aie his 
ser\ants, and not the defendant s Xoi aie they the defendant's 
sci^ants meiely because he stipulated foi the right to lequire 
the lemoval of inconi])etent woikmen (i), oi foi the employment 
of paiticulai woikmen (^), oi agieed with the contiactoi to pa^ 
to the woikmen their wages (y) The fact that he stipulated foi 
the execution of the woik undei the supenision of his own 
suneyoi does not of itself make him the woikmen s mastei, but 
he may be responsible for the conseciuences of the woikmen 
obeying a paiticulai oidei gnen by the sui'veyoi (r) 

In conformity with this lule, wheie the owner of a c image 
jobs a hoise to draw it and the job-master pioMcles the diivei, 
the diner is geiieralh the ser^ant of the job-mastei, and the 
ownei of the carriage is not lesponsible foi the drnei s negligent 
management of the horse, so long as he meieh directs wheie 
the diner is to take him and does not make himself domtnus 
fto tevvpore b> directing how the hoise is to be dinen [a) 
But where a job-mast ei supplies meiely the diner to the owner 


(j) Per Ld Blackbuiii, iii Dalton \ ingus 6 App Gas 740, at p 829 

(f) MilUqan \ Wedge 12 A A E 737 see post, p 647 

{«) Sadler ^ Henlock 4 E A B 670 678 Donovdn \ Latng, [1893] 1 
Q B C29, 634, and cases there collected, Bain \ Cent Vermont Ry Co 
[1921] 2 A C 412 , Soc Mant Francaise \ Shanghai Dock Co , Id , 417, n 
(j) Reedie v L A W Ry Co 4 Ex 244 

(y) Quarman ^ Burnett, CM & 499, Rourke v White Moss Co , 2 

C P D 206 

(z) Steel V 8 E Ry Co , 16 C B 660, Hardaker v Idle Di&t Council, 
[1896] 1 Q B 335, at pp 343, 344 

(a) Quarman \ Burnett, 6 M & W 499, Jones v Liverpool Corpn , 14 

Q B D 890 
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oi a horse and carnage, it ma> be propei to iiifei that the drivei 
while m charge of the hoise is the ser\aiit of its owner, loi the 
owner has a right to direct how the horse shall be dinen (h) 

Although the relation between two ]>eisons l)e sudi tliat, f'pecial 
at common law, it would be impropei to treat them as master 
and seivant, jet to treat them as such ma\ be ])ioper owing 
to some statute Thus, undei the London Hacknej Carnages 
A(t, 184d (6 & 7 Yict ( 86), the legisteied juoprietoi of a 
cab in London is answeiable lor the drnei while plying loi 
hire, as if the dn^eI were his servant, whate^el md\ in fact 
be the i elation between them (c) 

Notwithstanding the geneial lule to which we have uheited, 1 mplojnunt 
that a person is not liable lor the collateial negligeni e ot an upon work 
independent contraclor whom he has emploved upon lawlul 
work, there is an important class of cases m which a peison 
md\ incur liabilitj through his contractor’s negligence Where 
a peison, lid\iiig a right winch he is not entitled to exercise 
except upon the terms of liis jieilorimng a dut>, delegates to a 
(ontiactor the exercise of the right and performance of the 
duty, he is answeiable il the right l>e exeicised, but through 
the coiitiactoi’s negligence the duty is not performed “A 
jierson causing something to he done, the doing of which casts 
on him a duty, cannot escape from the responsibility attaching 
on him ot seeing thit duh performed by delegating it to a 
contractoi ” (c/) 

Thus, wheie a statute autliorised a companv to make a 
swing-bridge across a ri\er, but lecpured them to ojien the bridge 
lor the purpose of letting vessels pass, it was held that the 
companv weie liable by reason of the negligence of then 
contractor who made the bridge so that it would not open 
properly (e) And, similarly, wdiere a statute authorised a 
company to cut a trench across a load, but recjuired them to 
re-mstate the road when their drain-pipes had been inserted, 
it was held that the company were liable on account of their 
contractor’s negligence in not le-instatmg the road properly (/) 

(6) Janes v Scullard [1898] 2 Q B 565 

(c) King V Land f ab Co 23 Q B D 281 Kean v Henry [1894] 1 Q B 
292 

(d) Per Ld Bhekburn in Dalton v Angus, 6 App Cas 740 at p 829 see 
Hardaker ^ Idle Dist Council [18%] 1 Q B 335, at p 342, and cases there 
collected 

(c) Hole V Sitttmgboume Ry (o 6 H & N 488 

if) Gray v Pullen, 5 B & S 970 
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Nor 18 the iiile confined to eases where both the right and 
duty aie statutoiy Foi instance, the common law leqiiires a 
district council, when it causes a street to he seweied undei 
statutoi} poweis, to take some caie that, in the execution of 
that woik, gas-pipes known to he Iving under the street he 
not hioken, and if such pipes get hioken thiough the negligence 
of the contractor employed upon the woik, and an explosion 
follows, the council are liable foi the ensuing damage (g) 
Again, the law allows a man to make an artificial iesei\Qir on 
his land, but imposes on him the duf\, if he make the lesenoii, 
of keeping the watei in He ma\ em])l()\ a contiactoi to make 
the leservoir, but he lemams liable, if, thiough the contiactor’s 
negligence, the walls of the resei\oii are made too weak, and 
the watei escapes and damage lesults (A) 

The above cases show that wheie a contiactoi is employed 
to do woik lawful 111 itself, but of a dangeious chaiacter, the 
emplo}ei s dui\ is to take piopei caie that the danger is 
avoided (/) The employer, howevei, is not liable for casual 
or collateial acts of negligence on the pait of the contractoi 
01 his servants, which do not involve a bleach of the employer’s 
dut^ III tiuth, in the cases lefeiied to, the basis of the 
emplo)ei s liability is, not the contiac ten's negligence, but hia 
own, whether brought about by the contiactoi ’s negligence or 
not A compaiij, having statutoiv powers to build a bridge 
icross a road, employed a contiactoi to build it In the couise 
of ^he cleliverv of mateiial for the woik, a woikman of the 
contiactoi negligently let a stone fall upon a person in the road, 
and it was held that the comjianv vveie not liable ( 1 ) This 
was con&ideied to be a mere colhteial act of negligence 

Where the i elation of mastei and seivaiit exists, ‘ the 
principle upon which the master is in general liable to answer 
for accidents lesultmg fiom the negligence oi iinskilf illness of 
his sen ant is that the act of the sen ant is in truth his own 
act If the mastei is himself diiving his carnage, and from 
want of skill causes in]urv to a passei-by, he is of course 
lesponsible foi that want of skill If, instead of diiving the 


{g) Hardaker v Idle Dwf Council [18%] 1 Q B 335 
ih) Fletcher v Hylands L R 1 Ex 265, and L R 3 H L 330 
(*) See aUo Ptekard v Smithy 10 C B N S 470 Bower \ Peale, 1 Q B D 
321 (approved in Ba/fon V Angus OApp Gas 740 at p 19il) , Perctval v Hughes, 
8 App Cds 443 Penny v Wmhledon U C , [1899] 2 Q B 72, Holliday v Nat 
Telephone Co , [1899] 2 Q B 392 The Snarl [1900] P 105 
(k) Reedte v L .f N W Ry Co , \ Exch 244 
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carnag^e with his o\mi hands, he employs his sei>aiit to drive 
it, the sen ant is but an instiument set in motion In the master, 
and whatever the sei\ant does m ordei to gfi\e efteit to the 
mastei’s vish ma\ he tieated as the ui ot the mastei tjui 
faat per ahum facit fn\ ’ {!) And the Ljeiinal niles are 
that a mastei is lesponsible foi all aits done h\ his sen ant in 
the course of his emplo\mcnt, thoiigrh iMtlnmt piituiilai 
diiections (in) that ‘ iiheie i senant is utingr ^Mtllln the scopi 
of his emphnment and in so actings dois sometliinpr neg:lig;ent 
01 Mioiigful, the mastei is liable, e\eTi thou«h the ad done ma\ 
lie the \en reverse of tint i\hi(h the sennit w is niualh 
diiected to do” (/?) tor the Ln\ casts iijioii the inistei i 
liahilih foi the ict of the senant in the conise of his einjdoN- 
nient, and the hn\ is not so futile as to illow i niistei, b\ 
gfiMnp seciet instnutions to his tenant, to dischaif^e himself 
fiom liahilih (o) 

On the othei hand the lule is thit ‘the inistei is onh 
responsible so longf is the sen int can be said to he doingf the 
aet, m the doin;? of Mhich he is gfiiili\ of ne^ligfence, in the 
oouise of his employment as sei\ant (p) foi ‘vlieie the 
senant, instead of doin^ tint iihieh lu is employ ed to do, does 
somethings 'which he is not enqdoyed to do at all, the mastei 
cannot he said to do it In his servant, and theiefoie is not 
responsible for the iicf^lig^ence of the senant in doings it ” (ry) 

It IS often difficult to decide wliethei oi not a senant, in doings 
a paiticular ict in which he w is g^uilt\ of a wiong^ or of 
negligrence, was acting; within the scope of his employ nient 
The question must he deteiniined accoi cling; to the tacts of the 
particulai case it is usually a c|uestioii of fact, to lie left, when 
the tiial Is by jury, to the ]iin \ deteimination (;) 

It IS not only foi the neg;lit;encc ot his senant while icting; Snvmt’s 

toits 

(l) Hutchinson \ lo;/ ilc Ry fu j L\(h Ml il p i50 

(m) Per Ld Holt in TurhemUe \ Stamjye 1 Iliym Ld 2(rf» 

(n) Per Kelh C B in Bayley \ Mamhester it i??y C o , L li S ( P 
148, it p 152 

(o) Per Willofi T, in y land (i Omntbus (o 1 H & ( 32h it 

p 639 

(p) PgrCockburn C J in storey \ 4sh1on L K 4 Q B ilh 

(q) Per Maule, J in Mitchell \ ( rassueller 13 C B 237 at p 217 sec 
Rayner v Mitchell, 2 C P D 357, Stnens v Woodward 0 Q B B 318, 

Sanderson v Collitu [1904] 1 Tv B 628 Beard v Lond Gen Ommbus Co 
[1900] 2 Q B 630 Hamon \ Waller, [1901] 1 K B 390 

(r) See Bank of N S l^ales \ Owston, 4 App Cas 270 Abrahams v 
Deaktn [1891] 1 Q B 516 and Radley v Lond (' C 29 T L R 480 in both 
of which last mentioned cases it was held that there was no evidence to go to the 
jury 
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Within the scope of his employment that a master is liable, for 
the rule is that “the master is answerable for e'verv such wrong 
of the servant oi agent as is committed in the course of the 
ser-vice and for the master’s benefit, though no express command 
or prnity of the master he pio\ed, and ‘ no distinction can 
be diawn between fraud and an\ othei intentional wrong (5), 
nor does the mastei escape mil liability because the wrong is 
a criminal act (t) A mastei is, moieo'vei, answeiable for his 
servant’s fiaud, e-ven if committed, not with a view to benefit 
the mastei, hut for Hie serv lut s own pm ite ends (u), provided 
always that the sen ant commits the liaud while acting within 
the scope of Ins employment (i), md it seems that this limita- 
tion upon a mastei ’s liability oldaiiis, whatc’vei be the nature 
of the wiong coininitted hy the sen int (i/) Foi instance, “it 
a seivant, drniiig a ( image, in oidei to eitert some purpose 
of his own, wantonly stiike the hoise ot anothei peison, and 
])iodme an accident, the mastei will not l>e liable” (r) To 
lendei the mastei liable foi the senant’s wiJhil ad ot wrong, 
it Is sufficient and necessary to show tint the sen nit did it in 
the piosecution of Lih master’s hiisiness ^ind acting within the 
scope of Ills emido} iiient (a) 

AMieie a seryant had in his own physic il possession a 
fiauclulent measuie for his own fiaiidulent puij)Oses as dis- 
tinguished fiom the interests of his mastei Ins possession was 
deemed to l>e his own jiossession, and not the possession of his 
master, within the mennng ot an Act which imposes penalties 
on ail} jierson who has in his possession toi use for trade any 
measuie which is false 01 unjust (h) Itut the King’s Bench 
Diyision said that then decision was not to be taken as goveining 
future cases, and it was, moieo'vei, gnen upon the authority 

(s) BariPtik \ English J S Bani , L K 2 Lx 259 at p 205, see also Mackay 
V ( ommercial Bank, L K 5 P C 394 Swire \ Francis 3 App Cas 106, 
H oulds worth y Gh^gou Bank 5 App Cis 117 il p 320 

it) Dyer v Munday [1896] 1 Q B 742 

(u) Lloyd \ Grace [1912] A C 716, o^enuling Bri/ Mut Bankw Charntcood 
For Ry Co 18 g B D 714 

(/) Sot Thorne \ Heard, [18951 A C 495 i1 p 502 and Cheshire \ Bailey, 
[1905] 1 K B 237 (thefts b\ servants! 

(jl) Richards \ West Middlesex W (0 lo Q B D 6(j(), it p 664 

(z) Croft V Alison, 4 B & Aid 590, at p 592 

(fl) Seymour \ Greemiood, 7 H & N 155 Lloyd \ Grace [1912] A C 716, 
at p 738 

(b) Anglo American Oil Co v Manning, [1908] 1 K B 536 
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of the But Mut Banl \ Chaniuood For By Co (^), no^v 
overruled Lloyd \ (hme {d) 

The general piinciples >>hieh rendei a pin.ite individual (^oipomtious 
liable foi his servants’ acts apply to lender a coipoialion, \^hich 
can onl) act through igents, liable foi its agents’ acts f(), 
proMded that such agents act Tvithin the scope of then einplo}- 
ment [f) It is the dut} of a iail\iay company, being a tiading 
(orporation, to keep on the spot an agent having authority to 
act on then behalf in all emergencies likeh to aiise there in 
the course of then business (^), and the fart that theie is a 
pel son on the spot i\ho acts as if he had such authoiitv is 
evidence that he has it (li] If the conipanj have statutoi\ 
poueis to ariest foi a paiticulai oftence, and such agent makes 
an aiiest in the niistiken lielief that the oftence has been 
committed, the compaiu is liable (/) So, too, wheie i niluav 
compan\ was empovveied to emplov special constables as its 
sen ants, the companv was held lesponsible toi an aiiest foi 
felonv made b\ a speml constable without leasonable grounds 
foi believing tliat a felonv Ind been committed (1) If, howevei, 
such agent makes an aiiesl foi an imagined oftence foi the 
actual commission of which tlie company has no statutory power 
to aiiest, an authoiitv fiom the companv to make the anest 
cannot be implied (/) 

An impoitint limitation to the ina\im lespondeat \upeiior Doctimeof 
IS imposed, at common liw, b\ the piinciple geneially known 
as the doctrine ot common eniplo}ment A senes of decisions, 
following in the tiain of Pru^tly v Foulei (w/), established 
the piinciple tint, at the common law, a sen ant, when he 
engages to seive i mastei, undei takes, as between himself and 
the mistei, to iiin all the ouhnaiy iisks of the senicc, including 
the iisk of injurv, not onlv fioin his own negligence, hut also 

(c) 18 Q B D 714 

(d) [1912] A C 716 

(e) Sec Cornford v (arJion Bank [lb99] 1 Q B m, nul [1900] 1 Q B 22 
Citizens Life As? Co \ Broun [1904] A C 423 

(f) See Allen V ( al Rif fo [1919] S C 66 

(g) Giles V Taff Vale Ry ( o 2 F A B 822, see The ipollo, [1891] A C 

(Ji) Gog^ G S Ry Co aE 1,E Wi 

(t) Id , Moore v Metr Ry Co , L R 8 Q B J6, Percy v Glasgow Corpn 
[1922] 2 A C 299 

(k) Lambert \ G E Ry , [1909] 2KB 776 

(l) Poulton y L its li Ry ( o , L R 2 Q B 534 Ornmton \ G W Ry 
Co [1917] 1 K B 698 

cm) 3 M AW 1 
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from the negligence of a lello\^-senant, the servant is 

acting in discharge of his diit\ as sel^dnt to him \vho is the 
common master of both (n) Apait fioni statute, theiefore, a- 
master is not, as a rule, ansTieiable to his sen ant for the negli- 
gence of a fellow-ser\ant, provided that the master has taken 
due caie to associate the ser\ant oiil\ ^nth persons of ordinarj 
competence (o), for it is usualh the dutv of the mastei to be 
leasonablj careful that the sei'vant is not exposed to imiiei eimry 
iisks, whether from incompetent fellov -sen ants (o), oi from 
defective machinery, oi from imjnopei methods of using sound 
machinery (p) And the doctiine of ( ommon emplovmeiit cannot 
be applied unless theie l>e both a common mastei and a common 
employment (q) Foi instance, if a jieison cam on the business 
of a banker m one place and also the business of a brewer in 
another, a clerk emplo\ed at the bank and a diannan eniphnetl 
at the brewery are not in a common emj)lo\ merit, and the doc- 
trine would not protect the common master fiom hdbilit\ to the 
(leik when run o\ei M the drayman s negligence, though both 
were engaged it the time on then mastei s senice (; ) Sel^ants 
ina^, howe>er, be engaged in a common emplo\ment, thougli tlie 
duties tliej ha’se to perform are dilteient Accordingly, the 
(liner and the guaid of a coach, oi the steeisman and the loweis 
of a boat, are generally engaged in a common emploMnent (s), 
and hel^ants do not cease to be fellow -sen ants because they 
oie not all equal in point of authority Thus, it was held that 
the manager of a mining jnt was a fellow -woikinaii engaged in a 
common employment with the wctiial miners (0 

The rule at common law may accordingly be summed up in 
the woids of Lend Cairns (cc), who said that “ the mastei is not, 
and cannot be, liable to his seryaiit unless tlieie he negligence on 
the part of the mastei in that which he, the mastei, has con- 
tracted or undertaken with his sen ant to do The master has 
not contracted or undertaken to execute in peisoii the work coii- 

(n) Johnwn \ Lindsay [1891] A C 171 177 ind t tliert (itid 

(o) Hutchinson \ lor/i Ac Ry Co 5 Fvcli 14) at p )3) }\iqmore\ Jay 
Id 364 bartonshtU Co \ Retd 3 Macq 2r)G at |) 278 per Ld Cranwortli John 
son V Lindsay [1891] A C 171, it p 382 per Ld W atson Jones \ C P Ry , 
83 L J (P C ) 13 

(p) Smith V Baker [1891] A C 325 at p )6) ste lUo (t rotes \ Wmhorne, 
[1898] 2 Q B 402 Pursell \ Clement Talbot 111 L T 827 

(q) Sicamson v N E Ry Co , 3 Ex D 348 

(r) See The Petrel [1893] P 320, at p 320 

(«) BartonshtU Co \ Retd 1 Macq 206, at p 295 

(t) Wtleon V Merry L R 1 Sc and Di\ 326 

(«) Id at p 332 
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nected mth his business ” “ But, * “ the mastei, 

in the e\ent of his not personally superintending and directing 
the work, is to select proper and competent persons to do so, and 
to fuinish them with adequate materials and resources foi the 
woik ’ 

The liabilit}, ho^e-cer, of emplo\ei6 to then \\oilvinen in 
lespert of personal iii]iuies iecei\ed m the (oiiise of then 
emploMuent has been (onsideiabl^ extended h\ the Enl|)lo^els 
Liabilit\ Act, 1880 (r), and the Workmen s ('ompensatiori A(t 
190() (y) hut it must not be foigotten that the dodiine of 
(ommon employment still exists and atfords a good deieiue in 
a ( ommon lau action foi negligence The last-mentioned Acts 
merely juoyide special lemedies m the cases to wliuh tlie\ 
a])ph 

The maxim n^jHmdeat wptiioi cannot be applied to lendei 
a landloid ans\\erable loi i miisaiue committed dining the 
term u])oii the demised piemises by the occupying tenaiil unless 
it be shouii that the landloid authoiised the nuiHanie {:) But 
in occiipiei of pieniisps yyho licenses another to commit a 
nuisanc e thereon is liable for the act of his licensee {a) Where 
demised pieniises adjoin a highway, the landlord is not liable 
to a ]jassei-by foi nijuiies fiom defects in the piemises, such 
as an iiisecuie chimne>-pot oi dangeious gi iting, i^hich arose 
duiing the teim, and ^hicli the Lindlord A^as not Inmnd, as 
between hniiself iiicl the tenint, to lemedy (h) noi is he liable, 
if the defects existed at the time of the demise, but the clutj of 
lemeclying them was expiessly cast, bj the teinis of the demise, 
upon the tenant fc ) He is liable, howeyei, if the defects 
existed at the time of the demise and the tenant did not agree 
to lemedy them (d) 

The dut^ to take caie that jiieinises aie reasonably safe for 
persons coming to them by imitation is primaiilv the duty of 
the occupying tenant (e), and the landlord is, as a rule, under 

(j) 41 A 44 Aut c 42 

(y) 6 f dw 7 ( 58 

{z) Rich \ BasterfieJd 4( B 78*1, ate Harris's James 45 Ij T Q B 345 

U) White \ Jameson L li 18 Eq *10] Jenhins \ Jackson 40 (li D 71 

(5) Jsehon \ Liierpool Jireu, Co 2 C P D 311 

(c) Ginnnell \ Earner, h R 10 C P 038 Pretty \ Bickmore L R 8( P 
401 

(d) Payne \ Royers 2 H B1 150 Todd \ Flight, ^ C B N S 377 Bouen 
V Anderson [1894] 1 Q B 164 

(el Indermaur v Dames Ij R 1 C P 274 and 2 C P 311 (folloc^cd in 
Pritchards Peto [1917] 2 K B 173 ind applied in dfereer \ S E d Chat Ry 
[1922] 2KB 549) See also p 191, ante 
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no duty sa%e snrh as he ma\ owe to his tenant by the terms 
of his contract (/j There ma\ be cases where a landlord, bv 
undertaking with his tenant to repair some pari of the premises 
(such as a common staircase to a block of flats), is liable for 
the consequences of nonrepaii to peisons (omiiig theieon Iv 
the implied invitation of the tenant (</) but sndi liability can 
exist onl} if the non-repair creates a concealed danger, which 
cannot, with ordinary care, be chsccnered In persons coming 
to the premises (h) 

With respect to public functional les liaMiio mthoiitv, such 
as judges cnil or ecclesiastical, or magistrates, these parties 
are, m general, protected from the consequences of an illegal 
and wrongful act done In an officer oi other person employed 
in an inferior ministerial cajiacih, picnicled lint the juincipil 
himself acted m the discharge of his dutv, and within the scope 
of his jurisdiction, and of the aiithoiii\ delegated to him The 
principle, howe\ei, on which a jniiate person or a companv 
IS liable for damage c lused b\ the neglect of sel^ants has been 
held ap])lic<ible to a corporation which lias been enii listed hv 
statute to perform certain woiks, and to lecene tolls foi the 
use of such works, although those tolls, unlike the tolls recened 
the prnate person or the compani, aie not applied to the 
use of the coipontion but are demoted to the mimtenaiice of 
the works (0 

“The law requires that the execution ot jmhlic works by i 
public body shall he conducted with a leisonable degree of care 
and skill, and if the^, or those who aie employ ed In them, are 
guilt> of negligence in the performance of the woiks entrusted 
to them, the^ are responsible to the paih injured ” fZ) 

In an ordinary case, howe'ser, where jmblic commissioners 

(f) Lane \ Cox fl897] 1 Q B ilo CaiaUer \ Pope [1906] A C 42b 
(applied in Dob*m \ Horsley [1915] 1 K B 634 in Middleton \ Hall, 108 
L T 804 ind in Ryall \ Kxduell [1913] 3 R B 12 J) Huggelt v Miers, 
11908] 2 R B 278 (followed in Lucy v Baicden [1914] 3KB SIR, and in 
Dobson \ Horsley supra), but see Hargroves \ Hartopp [1905] 1 R B 472 

ig) Fkt Miller v Hancock [1893] 2 Q B 177 (e\pl lined in Huggett v 
Mters, [1908] 2 R B 278, in Dobson v Horsley supra in Lucy \ Bawden 
supra m Hart \ Rogers [1916] 1 K B 646 \irtnall\ o\eirulecl in Fatrman 
\ Perpet Invest Co , [1923] A C 74) 

(h) Fatrman v Perpet Int est Co , [1923] A C 74, at p 98, pei Ld Carson 

(i) Mersey Docks Trustees v Gibbs, L R 1 H L 98, where the cases are 
leviewed See R \ Selby Dam Commrs , [1892] 1 Q B 348 

(JL) Per Erie, C J , in Cktkier v Webster, 12 C B N S 790 nt p 796 
See Brou nlow v Metr B of W , 16 C B N S 546 Gibson v Mayor of 
Preston L B 5 Q B 218 Parsons v St Mattheu, Bethnal Green L R 3 
C P 66, Hyams \ Webster, L B 4 Q B 138 
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in execution of their office entei into a contract for the jier- 
formance of \ioilv, it seems cleai that the person who contracts 
to do the Tvork 'is not to be considered as a servant, but as a 
person carrying on an independent business, such as the com- 
missioners weie fully justified in employing to perform Tvorks 
which the’v could not execute for themselyes, and who was 
known to all the woild as peiforming them” (7) And the 
person thus employed ]na\ himself, b> \irtue of an expiess 
statutoiy clause, be protected fiom liability whilst acting under 
the direction of Ihe commissioners (w), pro\ided there be no 
personal negligence on his part or that of his sei\ants, since 
a negligent execution of the woik will make him liable to those 
injuicd Iheieby (n) A shipowner is not responsible at common 
law foi in] lines occasioned bv the unskilful na\igation of his 
vessel whilst under the contiol of a pilot whom the owner was 
compelled io take on Imaid, and in whose selection he had no 
\oice (o) The Meifhant Shi])ping Acf, 1891 (o7 & 58 Virt 
c 60), s 61'], was to the sinic effect as the common law, but 
now tint section is lejicaled, and the common law is oveiridden, 

by the Pilotage Act, 1913 (2 & ‘1 Geo f) c 31), s 15, which 

makes the shipownei Inble while his ship is under compulson 
pilotage ]ust as he is at othei times 

It IS deal, also, that a sciaant of the (Vown, confi acting 
in his official capacity, is not peisonalh liable on the contiacts 
so enteied into In such cases, theiefore, the lule of lapoinhat 
niiHuor does not apph, such exceptions to it lesulting from 
motnes of public polio, foi no ])iuclent person would accept 
a public situation at the hazard of exposing himself to a 
multiplic it\ of suits bi paities thinking themsches aggrieved (p) 
Again, the maxim, respondeat vtperwj^ does not applj in 
the case of the sovereign for, as we have before seen, the 

soveieign is not liable foi personal negligence, and, therefore, 

the piinciple, qin font pe? ahum facit per ?c — which is applied 
to lendei the master mswerable for the negligence of his servant, 
because this his irisen from his own negligence or imprudence 
in selecting oi retaining a careless servant — is not applicable to 

(l) Alien V Haynard 7 Q B 9G0 at p 975 See ante 

(m) Ward v Lee, 7 E & B 426 Newton v Ellu 5 E A B 115 

(n) Addison on Torts 8th cd p 1006 

(o) The Halley, L R 2 P C 193, at pp 201, 202 

(p) Per Dallas, C J , m Gtdley v PalmerUon 3 B & B 275, at pp 286, 
287, per Ashhurst, J , in Macheatk v Haldtmand, 1 T B 172 at id, 182 
Palmer v Hutchinson 6 App Cas 619, Mitchell v R , [1896] IQ B 121, n , 
but see Graham v Public Works Commrs , [1901] 2 K B 781 
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the sovereign, in ^hom negligence or misconduct cannot be 
implied, and for which, if it occurs in fact, the law affords no 
remedy Nor can a public ser\ant m his official capacity be 
held liable for the toits of his subordinates# in carivmg on the 
business of the department, unless he has himself peisonally 
diiected and ordered the commission of the wrongful act 
complained of (q) Accordingly, in a case already alluded to, 
it was observed bv Loid L^ndhuist that instances ha'se occurred 
of damage occasioned h\ the negligent management of ships 
of wai, in which it has been held that, where an act is done 
by one of the (lew without the paiticipation of the (ommandei, 
the latter is not lesponsible, but that if tlie piiiiciple contended 
loi in the case Ihen l^efoie the (’ourt were coirect, Ihe negligence 
of a seaman m the sei\ite of the Ciown would, in such a case, 
leiidei the Crown liable to make good the damage, a proposition 
which (eitainh (ould not l>e maintained {)) 

(</) Hiileigh \ (loschen [lb%l 1 Cli 7J Bambridgi \ Postmnstir (hnera} 
ri90r)l 1 K B 178 (htna Mut S \auq Co \ Mm Lag [19181 1 K B 39 

(r) Canterbury \ A G , 1 Phill 308 Feather \ , 8 B A S 2')7 it pp 

294 et ecq Tohvi \ R IG ( B ^ h 310 /? \ Pume Jj R 1 C 0 160 

Sep Hodgkinson \ Fernte 2 C B N S 415 

It stems almost superfluous to obwrve tint tlic abo\c it marks upon the 
maxim re*>pondeat ^upenoi are to aomt considerable txtent ipplicable m ciiminal 
law On the one hand a pait\ tinplo>in^ an muoctnt i^Miit is liibli for an 
offtnee committed thnugli this medium on the otliti if tht igtiit had a puilt\ 
knowledge ht will b< responsible is well as his tinplovtr Stt Bai Max 
reg 10 Though it is a ruh of crinimil law tint i peison ( imiot be iiimmalh 
liable for icting as the igent of anothci without nin knowUdge that he was 
xcting wiongly {per Crompton I in Hearne \ iiarton 2 E A E h6 at 
p 70) 

In (oleman \ Riches 16 ( B 104 it p 118 Tiriis ( T spu ifit s a irioiis 

ciscb m which ciiiiiinal responsibility will be entailed on a master foi the acts 

of his 8(r\ lilts in the ordinir\ course of their tmploMiitiit 

Theit lie moreoiei inanv acts of a servint foi which though criminal 
the mastd is civilh rt sponsible b> action (per Tpims, C T m Dunkley v 
Farris 11 ( B 457) ste Roberts v Preston 9 ( B N S 208 

Upon the abo\t subjtct Ld '^Atnsleidile thus obseivts — I tike il to bt a 
deal piopobitirn of law tint if a man eiiiplovs an agent foi i perfecth legal 
puipose ind that agent does an illegal act that ict does not affect the principal 
unless a greit deil more is shown unless it is shown that tin print ipil diiected 
the agent so to act or rtilh iiiemt he should so itt oi ifteiwaids i itified the 
illegal act or that he ippointed one to be his generil agi nt to dt> both legal and 
illegal acts (Cooper \ Slade^ 0 H L Cas 74(), it p 79h uid see Parkes 
^ Pre<icott L R 4 E\ 169 

Also m Wilson a Rankin, 0 B A S 208, at p Jib the Court thus remark 
— It is a well established distinction, that while a man is civilly responsible 
foi the acts of his agents when acting within the established limits of his 
authontv he will not be criminally responsible for such acts, unless express 
authority be shown, or the authonty is necessarily to be implied from the nature 
of the emplo}ment, as in the case of a bookseller held liable for the sale 
by hiB shopman of a libellous publication Under ordinary circumstances the 
authonty of the agent is limited to that which is lawful If in seekiug to cany 
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A suhjf»ct ^ustalnlIlp[‘ a legal \Moiig at the hands of a ministei 
of the Crown is not, howe\er, without a lemed}, for as the 
so^ereiu^n cannot authorise wiong to be done, the author it\ of 
the Crown would affoid no defence to an action brought for an 
illegal act committed by an oftcei of the Ciown (v) 

Lastl), assuming that an tict which would i)i)ma fane lie 
a tresjiass is done by lawful oidei of the go\einment, the part\ 
who commits the act is clearly exempted fioni liabilit\ , and 
where the injun “is an act of state without iemed\ except 
b^ apjieal to the justice of the state A\hich inflnts it, oi b\ 
application of the indnidual sufterei to the government of his 
countij to insist upon ( ompensation from the government oi 
this — in eithei view, the wiong is no longer actionable ’ (0 


0mm S ItmiUBllIO KJ TROTH iliiriK FT Mi\D4TO PRIORI F QUIP 4- 
R4TIR (Co Lift 207 a ) — A subi>eque?if latification has 
a tetiospidni effei f, and ts equivahnt to a pnor (ovimand 

It IS a lule of vpij wide applnatioii, and out lepeatedl} Gentraliule 
laid down in the Homan Jaw, that tatihabiiio manJato covi~ 
paratiu (w), where wUhahifw means the act of assenting to 
viliat has been done bv anothei m ni\ name” (r) 

It IS, then, true, as a geneial rule, that i subsequent 
latihcation and adoption bv i peison of what has been alreadv 
done 111 hib name oi as on his lielialf, but without his authority, 
has a letiosjjective eftect, and is equivalent to his previous 
(ommand Foi instance, if a stiangei jiavs a debt without the 
debtor’s authoiit}, but acting is his agent and on his behalf 
and the debtor subsequently latifies the payment, it ojierates 
as 1 good payment made bv the debtor on the date when it was 


<)ut the pur|X)8c of liis tinj)Io\rnent lit i)\cHtfps tlu law lit outruni lii8 iulhorit\ 
and his pnncipil ^ill not be bound b\ 'viliit ht doPH hie lUo R v Stephens 
L li 1 Q B 702 and per Ld IvuBstll ol m t ommrh of Police v 

fartman [18%] 1 Q B 655 at p 657 

Ttie principles go\erning the question is to the crimmal liability of a mister 
for the acts of lus servant are disciisRed in 0 ( onnor b Jrisli Justice oi the Feaci 
Snd ed , vol I at pp 424, 425, md a Urge number of cases m point aic 
digested at pp 426—433 of the same woik 

(«) Judgm , Feather \ R 6 B A 8 257, it p 2% see ante p 41 
(t) Vide per Parke, B in Buron \ Denman 2 Excli L()7 at p 189 (explaimd 
m Feather v B 6 B & S 257 at p 2%) 

(tt) D 46 3, 12 !} 4, D 50 17 (jO D 3, 5 G, S 9, D 43, 16 1, § 14 
(j) Brisson ad \erb Ratthahtiw The operation of tht miviiii with refer 

ence to the law of principal and agent, is considered at length in Stor} on Ageuc\ 
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actually made (y) Aud it an action is brought in a person’s 
name and for his benefit, but without his knoi\ ledge, his 
subsequent ratihcation of the pioceedings in the action renders 
them as much his own as if he had oyginall^ authorised 
them [z) 

Without multiplying instant es of the doctiine, it seems 
sufhcient to state the geneial pioposition, that the subsequent 
assent by the piincipal to his agent’s conduct not onl\ 
exonerates the agent fiom the consequences of a departure 
from his orders, but likewise lendeis the principal liable on 
contracts made in violation of such oi^dtis, oi e\en where there 
has been no pie\ious retainer oi employment, and this assent 
may be inferred from the condiut of the principal (n) The 
subsequent sanction is considered the same thing, in ettect, as 
assent at the time, the difteieme being, that, where the authority 
IS gi\eri beforehand, the party giving it must tiust to his agent, 
if it be gnen subsequently to the contract, the party know'. 
that all has bten done according to his wishes [h) * That an 

act done for another by a person not assuniing to act for 
himself, but for such other person, though without any precedent 
authority whateyei, becomes the act of the principal if sub- 
sequently ratified by him, is the known and well-established 
rule of law In that case, the pimcipal is bound by the act, 
whether it be for his detriment oi advantage, and whether it 
be founded on a tort oi a coiitiact, to the same extent as by, 
and with all the consequences which follow from, the same act 
done by his pieyious authority ” (c) 

The principal limitation to the doctrine that a person can, 
by latifving another’s act, render that act his own in law, lie'* 
in the rule that a person cannot be said in law to ratify another’s 
act, unless that other, in doing the act, purported, or assumed, 
or intended {d) to do it as such person’s agent, and this rule 
applies equally whether the doctrine of ratification is invoked 
to enable a person to take the benefit of an act, oi to render him 
liable therefor as a principal, oi to justify an act as done by 
lawful authority 

Thus, with regard to contracts, it is a well-established 

iy) Simpson v Egqtngton 10 Exch 845 

(*) Ancona v Marks 7 H A N 686 

ia) Smitli, Merc Laiiv 11th ed p 159, and cases there cited 

(5) Per Best, C J , m Maclean v Dunn 4 Bing 722, at p 727 

(c) H'Wson V Tuniman 6 M A Gr 236, at p 242 

(d) Keighley v Durant, [1901] A G 240 
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pimciple that ‘to entitle a j)ei&on to sue upon a contract, it 
must be cleaih shoiMi that lie himsell made it oi that it \'\as 
made on Im behalf b\ an agent auilioiised to act for him at 
the time, oi whose act has been subsequent!} latified and adopted 
b} him ’ (e) 

Again, with legaid to torts, it is laid down that, by the loits 
fonimoii law, he that leteneth a tiespassei, and agieeth to a 
tiespasi, aftei it lie done is no tiespassei, unless the tiespass 
was done to hi^ um oi for hi\ benefit^ and then his agieement 
subsequent amounteth to a tomiiiaiidment ’ (/) The question 
of liabiliti loi a toil b^ latification accoidingh depends upon 
whethei the act was oiiginalh intended to be done to the use 
or foi the benefit of the part} who is aftei w aids said to ha\e 
latihed it {y) Therefoie, if A wrongful!} sei/e ni} gun to 
his own use, B does not become answerable for that tiespass, 
because he afterwards lecenes the gun from A and refuses m\ 
demand for its leturn (h) And, similarly, if the shenif, acting 
undei a ^alid wiit b\ the (onimand of the Couit and .is the 
sei^anl of the Couit, seizes the wuong person s goods^ a 6ul>- 
sequent declaiation b\ the execution creditor of his approval 
of the seizuie does not make the seizuie a wrongful seizure bv 
him to lender him answerable for the seizure, it is lu cessar} 
to show that it was done undei his pieMOus direction (i) 

It has long been settled that i peison who does an act on Justification 
his own behalf cannot afterwaids ]ustif^ it .is done on behilf 
of anothei or rel^ on that other’s subsecpient assent to the act 
On this point it is sufhcient to cite the words of Anderson, 

CJ (1) ‘If one ha>e cause to distiain m\ goods, and a 
btiangei of his own wrong, without an> wan ant or authority 
given him b} the other take m\ goods, not as bailift oi servant 
to the othei, and I bung an action of tiesjiass against him, can 
lie excuse himself, bi sa\ing that he did it as bailift or servant^ 

Can he so fatliei his niisdemeanois upon anothei'' He cannot, 
lor once he was a trespasser, and his intent was manifest But 
if one distrain as liailift, although, m truth, he is not bailiff 

(e) Watton v Swann, 11 C B N S 766 at p 771 

(/) 4 Inst 317 (cited by Parke, J in WHion \ Barker, 4 B & Ad 614, 
and bv Willes J m Stacey v Whitehurst, 18 C B N S 344, at p 356) 

(g) Judg , East Cos Ry Co v Broom, 6 Exch 314, at p 327, citing 4 
Inst 317 

(h) Wilson V Barker, 4 B A Ad 614 

(t) Wilson V Tumman, 6 M A Gr 236, at p 242, Moms v Salherg, 22 
Q B D 614 

(fc) Anon Godbolt, 109 
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if aftei lie m whose right he doth it doth assent, he shall not 
be punished as a trespasser, for that assent shall hate relation 
unto the time of the distress taken ’ 

It must be observed, ho\te\er, that there is one class of 
cases m which a person md\, peihaps, be said to adopt or ratify 
an aft, although it was done without uiy pretence ol doing it 
on his behalf For it it» well established that a peison whose 
goods are wrongfully seized and sold md\ wane the toit, affirm 
the sale as a sale by his authoritv, and ie(o\ei the proceeds as 
money had and recened to his u^e (!) 

Whethei a triminal act can be so lalitied as to make it in 
law the (iimmal act of the peison ratihing it is a cjiiestion 
on which theie seems to be no deal decision In R \ 
Wooduard (m) it seems that the opinion of some of the Judges 
was that a person is guilt\ of knowingl\ leceiving stolen goods, 
if, with knowledge of the felony, he ratifies then reieijit by 
a person who assumed to lecene them on his liehall, the acts 
of latihcation being an agreement with the thief toi the 
price of the goods and payment thereof The main ground, 
however, of the decision in this case appeirs to ha\e been that 
the receipt of the goods was not complete until the juire was 
agreed and paid 

It seems safe to say that a peison whose signatuie is forged 
cannot ratify the act so as to protect the forger from the chaige 
of forgery («), and it has been held that, where a person’s 
signature is forged to a promissory note, the doctrine of liabiliti 
by latihcatiou cannot be m\oked against him in an action on 
the note, the forger’s pretence having been, not that the 
signature was authorised, but that it was genuine {o] The 
peison whose signature is forged may, indeed, become estopped 
by his conduct fioni setting up that it is not genuine fp), but 
a contract by him that he wull not dispute the signature in 
consideration of the forger not being prosecuted is illegal, and 
creates no estoppel as between the parties thereto (q) 

The principle, it will be noticed, is that a latihcation is 

(l) Lamxney Dorre/2, 2 Ba>m Ld 1216 , v Hodson 4T E 211 (noted 
2 Smith, L C 12th ed , p 139) , Rodgen ^ Man 15 M AW’ 444 at p 448 
see ante p 202 

(m) L & C 122 see 1 ^mith L C , 12th ed p 406 

(n) See per Ld Blackburn in McKenzie v Brit Linen Co , 6 App Cas 82, at 
p 99 

(o) Brook V Hook L E 6 Ex 89 

ip) See the Bills of Exchange Act, 1882 (45 A 46 Vict c 61) s 24 

iq) Brook V Hook, supra 
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equivalent to a prioi (ommand, and it has no greatei force 
A person cannot ratifv an att, il at the time of the act he 
had no tapacitj to tommand oi to do it (i), and theie can he 
no ratification of an act by a peison who when the act was 
done had no existence actually or in contemplation of lawr (?) 
Thus a corporation lannot latif^ a contiait which a person 
purported to make on its behalf before its incoi])oratiou (t) Un 
the othei hand, as the title of an admmistialor, when he has 
been appointed, lelates baik to the time of the intestite s death, 
it has been held that an adniinistratoi can latl^^ «i sale of 
the intestate’s propeit\ made lietoie his appointment b^ a peison 
pill porting to sell as agent ioi whate\ei peison might happen to 
be the intestate’s legal lejiresentati've (w) 

Although the subsequent ratification of an act done as agent 
IS, as a lule, equnalent to a prioi command theie aie cases 
in which a latification is of no effect, because it tomes too late 
For, wheie the time within which a peison has power to do an 
act is limited, he cannot latifi the act, if done without his 
pre\ioiis authoiit\, unless he iatit\ it hefoie his powei to do 
the act has ceased (/) Thus, a landlord cannot iel> upon an 
unauthoiised notice to his tenant to quit, unless he latify it 
befoie the time foi gning the notice has jiassed (i/), and a 
person who stops goods in tiansitu, as agent foi the sellei, hut 
without his authoiit>, (aiinot ]ustif\ the act, unless it he latihed 
befoie the seller s right of stojipage is lost (z) And the rule 
has been stated to be that an estate once lested cannot be 
digested, nor can an act lawful at the time of its peifoiinance 
be lendered unlawful, bi the application of the doctrine of 
latificatiou (a) Moieovei, it must be obser-ved that a ratifica- 
tion is an election to confirm an act, and that, being an election, 
it must be made within a reasonable time, the standard of 
reasonableness depending in each case upon its ciicumstances (h) 

if) Richev Ashbury Co L H 7 H L 663 fexphmed in Bonanza (o w R 
[1916] A C 666, at p 6771 

(«) Per Willes, J m (horlton \ Tonye L K 7 C’ P 178 it p 184 

(t) Re Empress Etigmoerinq Co 16 Ch D 125 iRe Northumberland Av Hotel 
Co 33 Id 16 see Howard v Patent Ivory fo , 38 Id 166 

(a) Foster v Bates 12 M A W 226 set Re U atson 10 Q B D 234 , post, 
pp 682 3 

(x) Axnsiborth v CreeKe L R 4 C P 476 Dibhms v Dihbins [18%] 2 Ch 
348, Grover y Mathews [1010] 2 K B 401 

(y) Doe d Lyster v Goldtitn 2 Q B 143 

(z) Bird V Brown, 4 Exch 786 

(a) Per Cotton, L J , m Bolton v Lambert, 41 Ch I) 2Q6, it p 307 

(b) Per Bowen, L J , in Ae Portuguese Consol Mtnes, 46 Ch B 16 at p 34 

Lu 36 
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Again, if a peisoii pa\ another b debt, acting as his agent, 
but without his authority, it is open to such person and the 
creditoi, so long as the payment remains iinratified, to agree 
to cancel it, and, aftei it has been so cancelled, the debtoi 
calinot take the benefit of the pa} ment b\ ratifying it (c) But 
upon the acceptance, though not authorised, of an ofter ot 
purchase, the person who made the offer cannot, by his 
mere withdra\ial of it, lendei the acceptance incapable of 
ratification (d) 

From what has been alreada said the reader will gathei 
that to constitute a aalid latification three conditions must, as 
a rule, be satisfied first, the agent whose act is sought to be 
ratified must have professed to act for the piincipal (e) , secondl} 
at the time the act i^as done the agent must have had a com- 
petent principal, and thiidlv, at the time of the ratification 
the principal must be legalh capable of doing the act himself (/) 
Moreo\er, in older to lendei the ratification of an act binding 
‘‘the latification must be eithei with full knowledge of the 
character of the act to be adopted, oi vit]) the intention to 
adopt it at all events and under whate\ei (iicumstances ^ [g) 
Where the supposed ratification relates to acts as to which theie 
IS no pretence of any pie\ioub author ih, ‘ full knowledge of the 
facts and unequnocal adoption aftei such knowledge must be 
proved, or, in the alte^natl^e the circumstances of the alleged 
ratification must be such as to wan ant the clear inference that 
the principal was adopting the supposed agent s acts, whatever 
they were or however culpable they were ” (h) 

Without discussing at length l>\ what acts a ratification 
ma} be shown, we inn point out here that where work is done 
to property, such as repairs to a sliip, under an order not 
authorised by the owner, the mere fact that the owner afterwards 
takes possession of the propert} and deals with it as his own 
is not evidence that he has ratified the order it is not like the 

(c) Walter \ Janies, L R 6 E\ 124 

(d) Bolton V Lambert, 41 Ch D 296 

(e) It 18 enough if he piofessed to act on behalt of the principal though his 
real intention may have been to contract on bis oun behalf {Re Ttedmann d Leder 
mann ri8993 2Q B 66) 

if) See per 'Wright, J m Firth \ Staines [1897] 2 Q B 70, at p 76 

(g) Per Willes, J m Phosphate Go ^ Green, L R 7 C P 43, at p 57 see 
Freeman \ Kosher, 13 Q B 780 E Cos Ry Co v Broom 6 Exch 314 , La 
Banque Jacques Cartier v La Banque de Montreal 13 App Cas 111 

(h) Marsh v Jones, [1897] 1 Gh 213, at p 247 
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case of an acceptance of goods which were not pie\i()iislv the 
acceptor's property (i) 

The doctrine that ratification is ecjuivalent to piioi (ommaiid 
IS applicable to persons, not only when thev act on behalf of 
private indiMduals, but also when they act on behalf of the 
Crown (A) For instance, in 1841, Captain Denman, having 
been sent to the Dallinas to rescue two British ^ub]ec ts, detained 
there as sla\es, took upon himself, without pievious oideis, to 
break up a slave-dealing establishment, and when its ownei 
subsequent!} brought an action against him it was held thal 
he could justify his acts b} showing that the British Govern- 
ment had ratified them, and that thev w^re consequently acts 
of State, the lesponsibilit} foi which lested with the Crown 
alone (?) 


Nihil tam convemfns est naturali J'^Qiiriii qvavi imm- 

QUODQLE DISSOIVI FO Ll&AVlINE QUO IKiAruVf ESI (2 hnt 
360 ) — Nothing ly so consonant to natinal equitij as that 
every contract should he diswhed hg th( >nean\ whuli 
lendered it binding 

It IS an old rule of the common law that evei} contiact 
ought to be dissolved b} mattei of as high a natuie as that 
which first made it obligator} {rn) It was considered to bt 
^‘inconvenient that matters in writing, made by advne and 
consideration, and which finall> import the certain tiuth of 
the agieement of the parties, should be controlled by aveiment 
of the parties, to be proved by the uncertain testimoii} of 
slippeiy memory' (w), and it was therefore laid down, that, 
"an obligation is not made void but by a release, for nnturaU 
est quidhhet dissolvi eo modo quo ligatur a record by a record 
a deed by a deed , and a parol promise or agreement is dissolved 
by paiol, and an Act of Parliament by an Act of Parliament 
This reason and this rule of law are always of force in the 
common law " (o) 

(i) See Forman v The Liddesdale, [1900] A C 190 
(k) Phillips V Eyre, L E 6 Q B 1, at pp 23, 24 
(/) Buron v Denman, 2 Exch 167, see also Sec of State for India v Sahaha 
13 Moo P C 22, at p 86 

(m) Jenk Cent 166, Id 74 

(n) Countess of Rutland s Case, 5 Bep 25b, at 26a That which is gained by 

marriage may be lost by marnage eodem modo quo quid constitmtur dissolvitur 
<Graise on Dignities, 2nd ed 90, cited Cowley v Cowley, [1900] P IIB, at 
p 123) (o) Jenk Cent 70 
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In the first place, with respect to statutes of the lealm, we 
ma} remark that these, bein^ tieated b\ an exercise of the 
highest authority \thich the constitution of this country 
ackno\^ ledges, (annot be dispensed uitli, amended, suspended, 
or repealed, but b} the duthoiit\ In l^hl^h the^ were made 
jura eoflnn motJo tlestihiiniUn ifno i ohsfituinUin (p) It was, 
indeed, a maxim of the cnilians that, as Lews might be 
established bj long and continued (iistom, so the\ could likevvise 
be abiogated bv desuetude, oi lie annulled b\ contiarv usage 
ea veio qiux ip'^a sthi quaque cn//c/s tonstifnif '^erpe mufan 
solent lel inato consensw popuh ic/ nha ported leqe lata (q) 
Our la\^, holme’s er, until recently, followed the nile that e\ery 
statute continues in tone till lepealed In the legislature (r) 
Ilut in 1902 the Kings Bendi Duision lefiised to issue a 
maiulamin to a metiopolitan migistiate dimting him to issue 
a summons against Jesuits, whose presence in this coiinti> was — 
as it still IS -an ofteme undei the Catholic Relief Act, 1829 
(10 Geo 4, c 7), s U ind it is peifedh clear that the Court, 
though gnnig ^allous elaborate leasons, was determined, b\ 
some means or olhei, to ple^ent \ meddlesome zealot from 
jiutting into ojieiation for the fiist time an enactment which 
had been, so to speak, obsolete tiom the da\ on which it was 
passed (^) 

We ])r()pose, in the next place to c onsidei the three following 
species of obligations mz , b^ lecoid, In specialty, and by 
simple contiatt, as to the hrst of which it will suffice to say, 
that an obligation In record may be discbaiged by a release 
under seal {t) 

111 the case of a specialty, no rule of our common law was 
better established than that such a contract could, before breach. 


(p) Dw irr StatB ind td 529 Bell Diet tnd Dig of Scotch Law 636 
Cu}Us eft mftUuere ejus est abrogate We say in general be that institutes 
may ilso abrogate, most especiallj when the institution is not only by but for 
himself If the multitude therefore do institute, the multitude may abrogate, 
ind they theiuseUes or those who succeed m the same right can only be fit 
judges of the performance of the ends of the institution (‘Sidney Discourse con- 
cirnmg Qo\eriiment p 15) 

(<j) T 1 2 11 Iivmg Civ Law, 4th td 128 

(r) ishford v Thornton IB A Aid 405 (as to trial by combat) affords a 
remarkable instance of the rule See, also per Patteson J P v irchbukop of 
( anterbury 11 Q B 48-1 at p 627 and ante p 17 

(s) R V Kennedy 86 L T 753 

(t) Per Parke, B , m Barker v St Qumfm 12 M A W 441 at p 453 (cited 
in Ex p Oomes, 3 H A C 294, at p 299) , Litt , s 507 and the commentary 
thereon, Shop Touch , by Preston, 322, Farmer v Mottram, 7 Scott, N B 406 
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onl} be dischaiged bi an in&tiument of ecjual fone (w), that 
a subsequent ])arol, that is to sai, written oi leibal af?ieement, 
not undei seal, dispensing with oi laiying the tiiii^ oi mode ot 
performance ot an a(t coienanted to be done, could not be 
pleaded m bai to an ution, on an instiument undei seal, tor 
non-jierloimance of the act in the maiinei theieln piesciibed (a*) 
— in shoit, that the teims of a deed could not lie c oiitiadirted 
or 1 ailed b\ pared, that a pared licence could not lie set u]) in 
opposition to a deed iy) 

In equit;y, howeiei, the lule is difteient, a paicd agieenient, 
founded on laluable c onsideiation, was foimeih a good giouncl 
lor an injunction to lestiain an action upon a deed brought in 
breach of the agreement and it is deal that tlu luJe ol equity 
which now pi e^ ails thioughout the High (Wit (:), is that a 
contract undei heal, e^en though the contiact lie one which is 
lequiied b\ law to be in wiitiiig, ma\ be lescinded h\ a Aalnl 
parol agreement {a) 

It is well establidied that, at the common law, accoicl and 
satisfaction aftei a bieach is a good defence to an action to 
^eco^el unliquidated damages foi the bieach ot a contiact undei 
seal, but not to an action to leccnei a specialt\ debt, the 
distinction being that, in the lattei case, the diiti to ])a\ tlu 
debt IS deemed to aiise entiieh Horn the deed, and theiefoic 
can be avoided onl\ h\ mattei ot as high a natuie, whereas, 
m the toimei case, the action is consideied to lie lc)undi‘d, not 
entireh ujKin the deed, but inainl> ujioii the subsequenl wiong 
or default, which, as it sup\)oits oiih a claim to amends, ma\ 
be satisfied b\ amends gnen (//) It ib ecjiiully well established 
howe^ei, that, in equih, a specialty debt may lie clischaiged 
when oyeidue, by accoicl and satisfaction, and the lule ot eqult^ 
now 2)1 ey ails in the High (Wit (c ) 

It has lieen thought that, by the rules of eqiiitj, a yoluntan 

(tt) Per Bobanqiiet J , m W ent \ BMeiiay 1 8tott N K IW at p 2U» 

(i) Heard \ Wadham 1 East Ciin Gwynne \ Davy, 2 N K 21) Uittd 
bj Cockbum C J in 4 Iberi \ Groevenor Invent C o , L R 3 Q B 12J it p 1 J7 
Roe d Gregson v Harrison 2 T R 426 Blake it Case 6 Rep 43b , Peytoe s ( ase 
9 Rep 77b Kaye \ W aghoru ITiiint 428 Cocks v Nash ') Bing 341 Harden 
V Chfton IQ B 522, Rippinghall \ IJoyd, 5 B & Ad 742 is piitauiurb 
worthy of perusal in connection w itli the above subject 

(V) Per Lush T in Albert \ ( nmenor Invest Co L R 3 Q B 123 at 

p 128 

(z) Judicature Act 1873 1 36 A 37 ^ict c OOi, s 25 (11) 

(o) Fn Spec Perf 3rd ed pp 4()« 470 

(5) Blake s ( ase 6 Rep 43 b 

(c) Steeds \ Steeds, 22 Q B D W7 
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satisfaction 
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parol declaration by a creditoi that he intends to release his 
debtoi from the debt becomes binding upon the creditor after 
the debtor has acted upon the faith of it (d) But this seems 
to 1)6 incorrect, for even in equit\, a representation, to create 
an estoppel, must be a misrepieseiitation of an existing fact, 
md not of a meie intention (e) 

The extent of applicability of the maxim, unvmquodqtte 
dusolmtui eodem ligaimne quo hgatin^ to simple contracts, 
may be thus < oncisely indicated “ It is, said Parke, B , in 
Fo%tei N Davher (/), ‘(ompetent foi both paities to an 
erecvtory contiact, by mutual agreement, Avithout any satis- 
faction, to discharge the obligation of that contract (q) But 
an erenited contia(t (annot lie dischaiged, except by release 
under seal, oi b\ jieifoimame of the obligation,’ or by accord 
and satisfaction (//) X bill of exchange oi promissory note, 
howeyei, stands on a diherent footing, and the obligation thereon 
ma}, e^en aftei bieach, be dischaiged b\ the waivei or renun- 
ciation of the holdei (?) a doctiine yhicli the Bills of Exchange 
Act, 1882 (45 & 46 Ynt c 61), s 62, lecognises, but limits 
by the lequiiement that the ienun( lation, yliich must be 
absolute and unconditional, must also be in yiitmg unless the 
bill or note be delnered up to the acceptoi or maker (1) 

With resjiect, then, to simjile contiacts, yhich are neithei 
within the opeiatioii of the Statute of Fiauds nor under the 
contiol of ail) A<t of Pailiament, the lule is, that such contracth 
may, liefoie breach, be dissohed b^ jiiiol, the term parol being 
undeistood as applicable indifteiehth to wiitten and yerbal 
contiacts ‘By the geneial lules ot the common law, ’ and 
independentlv of any statutoiy enactment, if there be a, 
contiact which has been leduced into writing, ’ and which is 
meant in itself to constitute an entiie agreement, '' lerhal 

id) }eoman^\ Wtlhams L K 1 Eq 1B4 

(e) Jorden \ Money 6 H L C 185 Chadiiick \ Manning, [189fi] A C 231 
See also Moddaon ^ Alderson 8 App ( as 467 at p 473 per Ld Selbome 

if) 6 Exch 839, at p 851 

ig) See De Bernardy \ Hardtng 8 Fvch 822 

(h) Ooldhatn \ Eduards 17 C B 141 It is a general rule of law, that 
a simple contract may before breach be waned or discharged, without a deed and 
without consideration, hut after breach there can be no discharge except by deed 
or upon sufficient consideration (B^les on Bills, 7th ed , p 168, adopted bv 
Bramwell, B , in Bobton \ Espie 2 H A ^ 79 at p 83l See also Clay \ 
Turley, 27 L J Ex 2 

(0 ^eCookv Lister 13C B N S 543, at p 593, Judgiii , Fcwfer v Dawber, 
6 Exch 839, at^ 851 

(k) Set Edvards \ H alters [18%] 2 Cb 157 
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evidence is not allowed to be gnen of what pas'^ed between the 
parties, eithei befoie the vutten mbtiument was made, oi during 
the time that it was in a ‘^tate of piepaiation, as to add to, 
or subtract fiom, oi in aiiA maimer to oi qualify, the 
written contid<t (/), but, altei the instrument has been reduced 
into writing, it is competent to the paities, at am time befoie 
biea(h of it, b^ a new contiact, not m wilting, eithei altogethei 
to wane, dissohe, oi annul the formei agieemeiit, oi in an\ 
manner to add to, oi subtract from, oi 'var}, oi quality the 
terms of it, and thusr to make it a new contiact, which is to be 
proved paitl} b> the wiitten agieement, and paitl} by the 
subsequent ^elbal teims engiaited upon what will be thus left 
of the written agieement ’ (wj It should be ol)sei\ed that 
the hist pait of the above lule is conhned and must be lestiicted 
in its application to a conteiupozaneous lerbal agreement It 
has been expiessh detideil that, in an action on a bill oi note, 
a ( onteniporaneous agieement, in nutinq^ nia> be set up, as 
between the immediate pa i ties, to van the coutiait evidenced 
b} such instiumeiit (/?), and a mha] agieement, set up in 
suspension though not in deltasame of a wiitten (ontiact has 
been held good [o] 


{J) btti Edeit \ hlake la M \ \\ 014 iwhitli piibiuts i o^ood illustration of 
tins rule) , V ( ruj I K jC T M , Laune \ Scholefield, L li 4C P 
622, per Willes J , m Heffield ^ Vtfadow?, L B 4 C P 5‘>5, at p 599, Lockett 
\ Vtd/tn, 2 Lull 93 'iiariin \ Pycroft, 2 Dc Ct M A 0 7h5 (coiwidered in 
\orthv Loomes [1919] 1 Cli i7b at p ld«m* \ Wordley,lU AW 37 1 
at p 380 (recognibcd m FUght \ ( ray 3 i B \ S 320 at p 322) Hughes \ 
Statham 4 B A C 187 Hoare > Oraham, 3 Camp 57 (cited per Tindal, C J 
in Broun ^ Langleif 5 Scott \ K 249, at p 254) Henson \ Coope, i Scott 
L B 48, Reay v Richardson, 2 Ci M A B 422, per Ba^l(\, J , in Lewis \ 
Jones, 4 B & C 506, at p 612 per 1 d Abinger m illen \ Pink 4 M A W 140 
at p 144, Knapp \ Harden 1 Gdk 47, Soares v Glyn, 8 B 24, Manley \ 
Boycot, 2 £ A B 46 

See Malpas \ L d S U Rij t o , L H 1 ( P 330 

A mistake in the original written contract lua} sometimes be set up by w iv 
of equitable defence see Steele \ Haddock, 10 Fuh 643, Rets \ Scot Equit 
Life 4s« Soc 2 H AN 19 Wake \ Harrop, 6 H A L 76H, Pattle v Homi 
brook, [1897] 1 Ch 25 

(m) Judgm Gois \ \ugent, o B A Ad 56 it pp 64 65 see also Hargreaves 
^ Parsons, 13 M AW 561 Taylor \ Hilary, 1 Cr M A R 741, and Giles v 
\ Spencer, 3 C B L S 244, present instances of substituted agreements Se< 
also, Patmore \ Colburn 1 (r M A B 65, Douglas ^ Watson 17 C B 685 

(n) Brown \ Langley 5 Scott \ B 249, per Gibbs J in Bouorbank v 
Monteiro 4 Taunt 844 per Boiill ( J mlo«np\ iusten L B 4C P 553 
atp 557 bee Strong \ Foster 17 t B 201 Halhead \ loung 6L AB 812 
Pooley V Harradme, 7 E A B 431 (cited b\ Crompton, J in Euin \ Lancaster 
6 B A S 571, at p 576) 

(o) Wallis V Littell, 11 C B ^ s %9 but bee Stott ^ fairlamb, 52 L J 
Q B 420, A ew Land Cred Synd \ \eale [161^] 2 Q B 487 
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In huK/ \ Gdlett {p) (\iliwh slums that a contract to marry, 
tounded on mutual ]>i onuses, not within s 4 of the Statute 
of Frauds), the (’ouit of Exchequer held that to an action on 
such a lontiact, it is a ^ood plea that, aftci the promise, and 
liefoie ain bieadi, the plaintitt absolved and discharged the 
defendant fioni his piomise and the })ertoiman(e of the same 
and we haie heie nioie particulaih mentioned this case, because 
it affoids an exact ilhistiation ot the iiile nov\ under consideia- 
tion, and ^diich we find laid down in the Digest in these words 
mini tarn natinale e\f (funm (o //c/u/c (jnulque diswhoe quo 
(olligatum est, ideo lethomm ohhqatfo luhis tolhtui, uudi 
(Ohseusus obhqafio (ontrnno toriHUMt di^solvitut (q) So, in 
Lanqden ^ Stohs {;), which was followed b\ the Couit in 
deciding the abcne case, and which wa*- an action of assumpsit, 
the defendant jdeacled that befoie aii\ bieach, the ])laintifl 
erono/nit ^uin of the illeged ]>ioinise, and the ]dea A\as held 
good, on the giouiid that, as this was a jiioinise 1 a woicls, it 
might lie disc haigecl In woicls Wfoie breath In order, howe\ei 
to sustain such a plea, if issue l>e taken theieon, the defendant, 
it has lieen obsened, must pio^e i ])ic)position to exoneiate on 
the part of the plaintiff, acceded to In himself, and this in 
cftect will be a lesundniq of the contiact pieMoush made ’ (?) 

11} the Statute of 1 lands, howe>ei, ceitain contracts are 
not enforceable b} action, unless the\ be in writing (t) Theie- 
foie, if the juirties to a contiact in writing to which the statute 
applies afteiwaids make a meie ^ell^al igieenient to inry its 
terms, neithei pait\ can maintain in ution at law upon the 
contract as so ^allecl, for that is an action upon a contract some 
of the terms of which aie not in writing (?/), and the lesult ot 
the decisions seems to be that neithei the plamtifl nor the 
defendant can a\ail himself of a leibal agreement to ^SLl^ a 


(p) 7 M W 55, see also Dart ^ Bom ford fi H & !N 245 
(g) D 60 17 35 
(r) Cio Car 383 

(<r) King \ Otllett 7 M A AN oo at p 54 In Wood \ Leadbitter, 11 
M & 838 it WHS held tliat a parol hcfnct to inter md remain for Home time 

on the land of anutlur e\en though mono were paid for it, is revocable at anv 
time, and without paving back the iiiontv and the law lespectmg the revocation 
of a licence was much (onsidcnd Sec ilso Rofiey \ Henderson, 17 Q B 674, 
it p idam* \ indretib 15 Q B 284 TapUn \ Florence 10 C B 744 

(t) 29 Car 2 ( ) ss 4 17 but o 17 is now n placed bv the Sale of Goods Act 
1893 (56 & 57 A^ict c 71) s 4 It m now settled that the statute does not render 
It verbal contract void iMaddmn \ Alderton 8 App Cas 467 at p 488 
Bntaw \ Rotiiter 11 Q B 1) 123 See Hugill \ Marker 22 Id 364) 

(u) Oosi \ \ ugent 6 B & Ad 58 
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contract preMoush made in and leqiiired so to be b^ 

the statute (r) To meet the olqection that lie did not perform 
his part of the <ontiact within the stipulated time, the plaintih 
ma\, indeed, pio\e, bv 'veib«d eMdeme, tint lie ^olunta^ll\ 
postponed jierformaiK e at the defendant s recpiest ( y) but it in 
not open to him to pio\e b\ \eibal endeme that at his lequest 
the defendant ap^reed that peitoimame should be postjioned, 
because this would lie to pio^e a new ^elbal fontract fr) nor 
can the defendant iel\ upon a ’leibal ajfi cement h\ the plaintiff 
to A an some of the terms of the < outia( t as an absolute lescissioii 
of the original (oiitiad in wntin^ (a), foi that is an attempt to 
gne to the ^eibal a^ieenient an effect whidi the parties cleirU 
did not intend that it should Inne 

It seems ne\eitheless, that in an at turn ujion a fontiart 
made in writin^r and lequiied b\ the statute so to be made, it 
is a p»o(l defence at law that, befoie bieath, the jiarties, h\ 
an apieenieiit not in wilting, waned and abandoned the whole 
contract in its entiiet\ that detente not lieiiig substantiated 
liowe^ei b\ pi oof oi a ^eibal agieenient foi a partial 
\ariatioii (b) and it is deai tlnit a ^eibal igieement amounting 
to an entile lestission of the contiatt is an eftettual answei in 
equih to a daiin foi specific jieifoimante (c) 

We nun fuithei obsene in toiiiiectum with the maxim 
undei (onsideiatioii, tint jmvment of part cmh of a liquidated 
and asceitained demaiicl, cniniot lie in law a satisfaction of the 
whole, foi the ti«insution between the paities tcmsists in iealit\ 
of two paits ^1/ , paMiienf, and an agieement to gi\e up the 
lesidue which agreement is \oid, as l>eing made without 
consideration {d) The abcne lule does not, howe\ei, appl} it 
the claim is bona fidf disputable, nor if theie has lieen an 
accejitance of a chattel oi of a negotiable se(urit\ in satisfaction 

(a*) bee the casts colltcttd in Hid man ^ Haynes L K 10 C P it 
p 605, Veeey \ Rofhleigh [1904] 1 (Ji 614 (as to nhuli sii jter Shbarmnn 1 
in Williams \ Moss Empires, [1915] S K B 242, at p 24()) 

iy) Hickman v Haynes supra Levey v Goldberg [1922] IK B OHK 

(z) Plevtns \ Dountng 1C PI) 220 (aa to which sei Hartley \ Hymans 
[1920] 3 K B 475 at pp 489 l-491) 

(fl) ^ohle V H'ard L K 2 Ex 135 (followed in H ilUams \ Moss Empires 
supra, explained and distinguished in Morns v Baron, [1913] A C 1) Moore \ 
Campbell, 10 Ex 323 Vezey v Rashleigh supra 

(b) bet Goss v Nugent 5 B A Ad 58 at p fW» Haney \ (rrabham 5 
A & E 61 at p 74 Stead v Dawber 10 Id 57, at pp 64 65 Moore ^ ( ampbell 
10 Ex 325 Isoblev Ward L R 2 E\ 135 \\ilhams\ Moss Empires [1915] 
3K B 242 

(c) Frv, Spec Perf 6th ed p 479 

(d) Foakes \ Beer, 9 App Cas 605 
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of the debt, the Court examine whether that satisfaction 
were a leasonable one, but it t^iU merely inquire whether the 
parties actually came to such an agreement A man, therefore, 
may gne in satisfaction of a debt of £100 a horse of the 
\alue of £5, but not £6, and a sum of monej pajable at a 
differ eat time maj be a good satisfaction of a larger sum payable 
at a future day (e) Moreovei, although the obligor of a bond 
(annot, at the da\ appointed, paj a less sum in satisfaction of 
the whole, }et if the obligee then iecei\e a part and gne his 
acquittance under seal for the whole, this will be a good 
discharge, according to the maxim, eoifew Ji (famine ifuo hgatiim 
est dt^sol ntui (/) 


ViGILANTIBUS, ^0^ DOllMIl NflBUS, JlRA SLBMNIUNT (2 Inst 

690 ) — The laus OASut tlio^e who are \igihnt, not thou 
uho sleep ovei their rights ( 9 ) 

We have ahead’s, under the maxim (aieat emptor (h) 
considered the pioposition that courts of ]ustice require that 
each part) to a contract shall exeicise a due degiee of vigilance 
and caution, we shall now, therefore, coiihiie oui attention to 
the impoitant subject of the limitation of actions, whifh will 
serve to exemplify that general policy of our law, in pursuance 
of which ‘ the using of legal diligence is always fa-voiired, and 
shall ne^ei turn to the disadvantage of the creditoi ’ (i), mereh 
prefadug that this piimiple is well known (1) and of very 
extensive applicability , and might be illustrated b\ reference 
to veiv man^ lepoited (ases (/) Thus, wheie the light to claim 
compensation is given by statute — for instance, by an enclosure 


(e) Stbree v Tnpp 15 M AW 23, at pp 34, 38 

if) Co Litt 212 1) per Parke, B in Sibree v Tnpp (su/wc), at p J4 

ip) See W^iDg Max 672, Sheffield v Eatchffe Hob 334, at p 347 
{h) twfe p oOl Sec also the luaxim, pnor tempore potior jure anti 
p 234 

(>) Per Heath, 1 in f ox v Morgan 2 B & P ^<18, at p 412 
(h) In (ox V Morgan, supra Heath J obser\ed that this was one of the 

maxims earliest learnt by attendance in 'Westminster Hall It was applied in 

courts of equity as well as in courts of law (see per Ld Cranworth, in Leather 
( loth Co \ imencan L Cloth Co , 11 H L (as 523, at 535 Spademan v 

Evans, L R 3 H L 171 at p 2^, Dotrnes \ Ship Id 343 McDonnel v 

WhiU UHL Cas 670) 

(I) The principle may be applied in construing statutes They should not be 

so interpieted as to deprl^e 1 creditor of a right actually existing and vested in 
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Act— winch diiects that the claim shall be made within a 
specified time, the right ynW be forfeited by omission to assert 
it within that time, and in such a case the maxim undei con- 
sideration has been held forcibly to apply (tu), and the rule 
before us is obMously applicable whene\er a part> debars himself 
of a legal right or lemed^ b^ his o\in negligence or laches (n) 

In the ancient possessory actions, ‘theie \\as a time of 
limitation settled, beyond \ihioh no man should avail himself 
of the possession of himself or his ancestors, oi take ad\aiitage 
of the wrongful possession of his ad'veisan , foi if he weu 
negligent for a long and unieasonable time, the lav i el used 
aftervaids to lend him any assistance to lecovei the ])ossession, 
both to punish his neglect, nam leqes 'iigtlantihin^ non 
(loi mientibuSj svhvenmntf and also because it v is jiiesumed that 
the supposed vrong-doer had in such a length of time jiitx uied 
a legal title, other vise he vould sooner have been sued ’ [o) 
Fuither, as Wood, T -C , remarked in Manhy \ Bewult (p), 
*‘the legislatiue has in this, as in e\ei\ (uilized counti\ that 
has e^ei existed, thought fit to prescribe (eitain limitations of 
time, aftei vhuh peisons ma^ suppose theinsehes to be in 
peaceable possession of their piopert\ and capable of trans- 
mitting the estates of which the^ are in possession, vithout an\ 
apprehension of the title being impugned b> litigation in lesjiect 
of transactions vhich occ lined at a distant period, vhen evidence 
in support of then ovn title may be most difficult to obtain 
We can lefei heie but ^ery briefly to some of the more 
important stitutes respecting the limitation of actions uhich 
are at the present time in force 

The period vithin vhich an action for the re^o^ery of land 
ma'v lie biought is iiov regulated b\ the Real Propertv Limitation 

him unless the^ be clear and diiect ujHm the point (Bottomley \ Hayuard 
7 H AN 662, at pp 569, 570) 

The maxim applies also vbere theic has been undue delay in instituting a suit 
for divorce, see the Matrimonial Causes Act, 18,i7 (20 A 21 Aict c 85, s 31) and 
cases cited in Indervick, Div Acts, 27 See also, Cantleden \ Castleden 4 
Macq 159 

(m) Doe d ^ ahon \ Jefferson 2 Bing 118 at p 125 

in) See for instance, Gamdge \ illenby 6 B A C J73 (vith vhirli cf 
Ttmmim \ Gibbtns 18 Q B 722), Lichfield Inion v Greene 1 H A ^ 884 
The maxim was applied by Coltman, J , in Onions v Boiodler 5 C B 65 at p 74 
where a mistake occurred in the werseers list of persons qualified to \ote for i 
borough 

(o) 3 Black Com 188 As to the datrine of Prescription in the Koman Law 
eee Mackeld Civ Law, 290 Lsucapio comtituta est ut ahquis Iiftum finis esset 
D 41 10 5 Wood Civ Law 3rd ed 123 

(p) 3 K A J 342, at p 352 , Dundee Harbour \ Dougall 1 Macq 317 
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Act, 1874 (q) This Act amended the Beal Pioperty Limita- 
tion Art, 1833 (r), b> reducing the period from t\ienty years 
to twehe years next after the right to bring the action first 
accrued to the plaintift or to some ])erson thiough Tihom he 
claims If, however, at the time vhen that right first accrued 
the peisoii to whom it accnied was undei the disability of 
infancy, co\erture, or unsoundness of mind, a fuither period 
of SIX years from the cesser of the disability is allowed for 
bringing the action, pioMcled that it be brought within thirty 
yeais next aftei the acciual of the right (s) 

Sect 8 of the Act of 1874 recjuiies an action for the recoyerv 
of money secuied by a moitgage of land, or by a ]U(lgment (t) 
to lie brought within twehe years next after the present right 
to receive the same acciued to a jieison capable of gning a 
dischaige theiefoi but wheie theie has been witliin such twelve 
years a payment on account of ])rin(i])al oi interest, or the 
lequisite acknowledgment in writing of the light thereto, the 
twehe yeais begin to lun afiesh fioni such payment or acknow- 
ledgment This section ajiplies to in action by mortgagee 
against moitgagoi of land upon the coyenant for payment of 
the debt in the moitgage-deed (?c), but it has not remoyecl from 
the opeiation of the Limitation Act, 1623, in action upon a 
siinjde contract debt, seemed by a chaige upon land (0 

Unless the case falls within s 8 of the Ait of 1874, the 
time for bunging an action of coyenant oi debt ujion a specialty 
is fixed by the Cnil Proceduie Act 1833 (y), and that statute 
also fixes the time foi an action of debt for lent upon an 
indentuie of demise, oi of debt or fn fa upon a recognizance 
These actions may be brought, as a iiile within twenty yeais 
aftei accrual of the cause of action, but not latei (-) The 
lequisite acknowledgment by wilting oi part payment, however, 
extends the right of action for twenty years fiom the acknow- 
ledgment (fl) and if at the time when the cause of action 
acciues the peison to whom it acciues is under disability, the 
time does not begin to run until the disability has ceased (b) 

(q) 37 & 38 ^ Kt c 67 Ir) 1 A 4 \y ill 1 ( 27 

(s) Ss 1-6 

(0 lAhether or not it operates as a charge on land {Jay \ Johmtone [1893] 
1 Q B 1891 

(tt) Sutton y Sutton 22 Ch D 511 see Re Fnsby, 43 C b D 100 

(x) Barnes v Glenton [1899] 1 Q B 885 

(y) 3 & 4 ^\ill 4, c 42 

U) S3 Id) S 5 

( 5) Ss 4 5 , eee post p 575 
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The Civil Procedure Act, (66), also limits the time toi 
bringing an action of debt upon an auard where the submission 
1 ^ not b} specialh, or lor a line due in respect of copyhold 
estates, or for an escape, or loi mone^ Je\ied on ii ft fa ^ to 
SIX \eai8 after the cause ol action and an action loi penalties 
damages, oi sums of mone\ gnen to the palt^ grieved b\ ain 
statute, to t^io \eais aftei the cause of action, but not so as to 
extend the time uhere fuithei limited b^ an\ statute (t ) Time, 
ho\ieiei, does not begin to lun against i plaintitt under 
disability until the disability has ceased (</) 

The doctrine ol limitation in the case of simple contracts SnupU 
IS founded upon a presumption ol pa\ment oi lelease aiising 
from length of time, as it is not common loi a cieditoi to Mait 
so long without enlorciiig pa\ment ol what ib clue, and, as 
presumptions aie founded upon the oidinary coiiise ol things, 

(r eo quod plerumque fit^ the laws have formed the piesump- 
tion, that the debt, if not lecoyeied within the time presciibed, 
has been acquitted oi released Besides, a debtoi ought not to 
be obliged to take care loi eyer ol the .ic (quittances which pro\e 
a demand to be satisfied, and it is proper to limit a time beyond 
which he shall not be under the necessity of jiroducing them 
This doc time has also been established as a punishment loi the 
negligenc e of the creditoi The law ha\ing allowed him a time 
within which to institute his action, the claim ought not to be 
lecened or enforced when he has suffered that time to elapse (c) 

Foi thebe reasons, the Limitation Act, 1621 if), lequiies 
actions of account and of assumpsit, actions of debt giounded 
upon an} lending oi contract without s|)ecialty, and actions of 
debt or arrearages of rent (y), to be commenced within six years 
next after the cause of such actions, and not alter (6 ) ('eitam 
actions of account between merchant and meic hant, then factors 
or servants, were excepted from the provisions ol this statute, 
but now by the Mercantile Law Amendment Act, 1856 (t), these 

(bb) 3 A 4 Will 4 c 42 
(c) S 3 

(cQ S 4 see pwt p 575 

(e) 1 Pothier, by Evans, 451 

(/) 21 Jac 1, c 16, 8 3 

ig) See also 3 & 4 Will 4, c 27. s 42 

(h) No time less than six years is unreasonable, as between drawer and holder 
of a cheque for its presentment unless loss is occasioned by the delay (Latts v 
Rand, 3 G B N S 442) See also as to payment by cheque Hopktnt \ Ware 
L B 4 Ex 268 

(i) 19 ft 20 Vict c 97, 8 9 
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actions also must be broiifjlit within six \ears after the cause 
thereof accrued 

With respect to actions ei dehcto, the period of limitation (t) 
in trespass qu t1 )r , ov for takings goods or cattle, as also m 
tio\er, detinue, replevin, and case (except for slander), is six 
\ears, in trespass for assault, battery, or false imprisonment, 
it IS four years and foi slander, two yeais 

The Limitation Act, 1623, s 3, applies m terms only to 
certain actions at lau , but when the right ol set-off in an action 
was created (?), it was applied to that right, since the right 
was only given to sd\e the need of a (loss-action (w) And 
Courts of equity , which follow the law where there is no equity 
to be administeied, (anie to appl} this statute — and, indeed, all 
like statutes of limitation — to jiroceedmgs before them, though 
not within the strict lettei of the statute appl} ing it by analog\ , 
and thereb\ enfouing then own rule against aiding stale 
demands vet applying it with an important distinction m cases 
of comealed fiaud, on the ground that it has always been a 
])rin(iple of eqiiit}, that no length of time is a bar to relief 
in cases of fiaud wheie there has been no lades on the part of 
the pel son def landed In a puielj common law action it is 
not a \alid reph to a plea of the statute, that the defendant’s 
fraud had pre\ented the plaintiff from di8CO\ering his cause of 
action within the pieMnbed peiiod (n), but in an action which 
befoie the Judicature Act could be brought either at common 
law 01 in a Court of equity, the maxim, nemo ex suo delicto 
mehorem suam conditionem fa^cere potest (o), is Applied, and 
the cause of action is treated as arising at the time when the 
fiaud IS first disco-veied [p) There is, therefore, no room m 
equit) for tlie application of the statute in the case of concealed 
fraud, so long as the party defrauded lemains in ignorance 
without any fault of his own, and in equitj it is regarded as 
a case of concealed fiaud, if a person furtively obtains the 

(h) 21 Jac 1, c 10 8 3 

(/) See 2 Geo 2 c 22, 6 13, 8 Geo 2, c 24 8 5, H S C 1883, 0 19 r 3 

(w) Remngton \ Stevens, 2 Stra 1271, see talker \ Clements, 15 Q B 
1046 

(n) Hunter v Gtbbons, 1 H A iSi 459, Imper Gas Co \ Land Gas Co , 10 
Esch 39 , Osgood \ Sunderland 30 T L B 580 

(o) D 50, 17, 134 § 1 , gee per Ld Coleridge in Gtbbs \ Guild 9 Q B D 
59, at p 65 

ip) Gibbs V Guild supra Betjemann v Betjemann [1895] 2 Gh 474 at p 
482, Oelkers v Ellts, [1914] 2 K B 139, see Thome v Heard, [1895] A C 495, 
atp 506 
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ramerals out of the land of anothei b^ a inf/ul secret tiespa^s. 
undeigiound, and it is so regarded, whethei oi not the \M*ong- 
doer aftei wards takes actne measures to a\oid detection for 
otherwise cunning which renders such measures uunecessarj 
would be lew aided (\q} 

We have mentioned that the Cnil Pioceduie Act, 1833, 
(outains pro\isions in fa\()ui of a person to whom a cause of 
ution acciues whilst such person is undei a disability , and the 
like proMsions aie to be found ms 7 of the Limitation Act 
1623 Of the five disabilities mentioned in these statute^ 
infan<> and unsoundness of mind are the onH two which lemaiii 
unaffected b\ subsequent legislation the Meicantile Law 
Amendment Act, ISlb, s 10, the plaintiff’s absence beyond the 
seas ceased to be a disabilitv, and so did his impiisonment 
and the effect of the Mamed Women’s Propert\ Act, 1882 
whereby a mairied woman became capable of suing in contract 
01 111 toit, or otheiwise, as if she were a feme sole, is that eveiy 
maiiied woman is now discoieit within the meaning of the 
iboye-mentioned stitutes of limitation (i) 

The Limitation Act, 1623, contained no pioMSion to meet 
<ases wheie the defendant is absent be^ond the seas at the time 
when the c mse of action acciues But jiroMSion for these cases 
was aftei w aids made b\ the 4 & 5 Anne, c 16, which piovided 
that in such cases time should not begin to run until the 
defend Hit’s leturii A siinilai pio\ision will be found in s 4 
of the Cm] Pioceduie Act, 1833 (n) The effect of these 
pioAisions however, is cut down b\ the Mercantile Law Amend- 
ment Act, 1856, s 11 This section deals with the case where 
one of the ]oint debtors is lievond the seas at the time when 
the cause of action accrues against them, but the other is not, 
and it enacts that the absence of the former is not to prevent 
time from lunning in favour of the latter, but that a judgment 
reco\eied against the latter is not to be a bar to a subsequent 
action against the formei 

With regard to the effect upon the Limitation Act, 1623, 
and the Civil Procedure Act, 1833, of the part payment of a 

(q) Built etc v Osborne, [1899] A C 351 As to the effect of concedled fraud 
upon the right to recover land see 3 & 4 ill 4, c 27, s 26 Wtllts v Iloue 
[1893] 2 Ch 645 Re Levesley, 32 T L E 146 Re Coole, [1920] 2 Ch 636 

(r) See Lowe v Fox, 16 Q B D 667, Hviley v Stlversprtngs Co, [1922] 
2Ch 269 

(«) See, algo s 6 As to what places are not beyond the seas within the 
meaning of these Acts, see the Mercantile Law Amendment Act, 1856 fl9 A 20 
A let c 97), s 12, and the Civil Procedure Act, 1833 (3 A 4 Will 4, c 42) s 7 
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debt, it IS important to notice that the Mercantile Law Amend- 
ment A( t, 1856, s 14, piovides that one of several co-contractors, 
pxenitois, or admmistiators, shall not lose the benefit of those 
statutes, so as to be chargeable in res])ect or by reason only (t) 
of anv ])a\ment by anothei of them This enactment maj be 
legal dec! as supplementary to Loid Tenterdeii’s Act (9 Geo 4, 
< 14), which pioMdes that none of such peisons shall lose the 
benefit of the Limitation Act, 1623, so as to be chargeable in 
lespect 01 by leasoii onl> of an acknowledgment or promise b\ 
anothei of them Xo similai pro\ision, however, exists with 
legaid to an acknowledgment by wilting undei the (’ml 
Proeeduie Act, 1833, s 5, but it has been held that an acknow- 
ledgment by the executoi of one of two co obligors to a bond 
does not bind the othei, because an executor can oiilv lie liable 
in respect of the se^eial liabilit} and not of the joint liability 
of the bond (?/) HaAiiig touched upon the topic of part 
payment, we may here notice that the jiajinent bv i deyjsee 
for life of lands of interest upon his testatoi s simple contract 
01 specialty debt keeps alne, as against the lem iindeiman, the 
cieditoi s remedies against the lands (r) 

It is not intended here, nor would it be consistent with the 
plan of this work to consider in detail the niirneious points with 
which the yarioiis statutes of limitations bristle There is, 
howeyer, one maxim which naturally suggests itself in this place, 
and which is illustiated by the proMsions with ies])ert to cases 
of disability, which suspend the ordinaiy opeiation of such 
statutes until the disability is removed The mixim alluded to 
Is expressed thus Contra non ralentein aqen nulla cinrit 
prfpscriptto — prescription does not run against a party who is 
unable to act Foi instance, in the case of a debt, it only 
begins to run from the time when the creditor has a right to 
institute his suit, because no delay can be imputed to him before 
that time (y) In the case, therefore, of a contract ‘to pay 
money at a future penod, or upon the happening of a certain 
event, as, when J S is mariied, ’ the six years are to be 

it) Ve Re Tucker [1894] 1 Ch 429 

(tt) Read \ Pw«, [1909] 2 K B 724 

(x) See Re HolUnqshead, 37 Ch D 651 

(y) 1 Pothier, by Evans, 451 , Hemp v Garland 4 Q B 519 at p 524 , Reeves 

V Butcher, [1891] 2 Q B 509 Coburn v (olledqe, [1897] IQ B 702, Huggtns 

V Coates, 5 Q B 482 Holmes \ Aem^on 2 Taunt 323 See also Davtes v 
Humphreys, 6 M AW 158, Bell, Diet A Dig of Soots Law, 223 

VHiere a loan is made by cheque the statute does not begin to run until the 
(dieque is paid , Garden v Bruce, L R S C P 300 
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dated, in the first instance, from the arrival of the specified 
period , in the second, from the time when the event occurred (z) 
Again, if a person incurs a debt while he enjoys the immunity 
from process \vhich oiii law allows to an ambassador, the six 
years do not begin to run until that immunity has ceased (<i) 
Where, howevei, the statute has ome begun to run, the 
rifle IS that no subsequent disability interrupts its oj)eration, 
foi instance, its operation is not interrupted by the death of 
the debtoi, and the non-appointment of an executor b^ reason 
of litigation as to the light to probate (6) But even to this 
rule there is an exception foi where administration of the goods 
of a fieditoi is granted to a debtor, this, being by act of law, 
susjiends the statute dm mg the «admini8tration (c) 


Actio pir^owiis morituii cum Persona ('Voy, Mat 14 ) — 
A petsonul light of ad ion dm tilth the penon 

The legal meaning and application oi this maxim will, 
lieihaps, most tleail) he shown, by stating concisely the \arious 
actions maintainable b^ and against executois and adminis- 
trators, as well as those causes of action which die with the 
person To the lattei alone can the abme maxim lie considered 
m fitrutiiess to appK (d) 

1 Contiads The peisoiial lepiesentatives aie, as a general 
lule, entitled to sue on all cenenants broken in the lifetime of 
the co^enantee, as foi rent then due, or for breach of co\enant 
foi quiet enjoyment (ej, oi to discharge the land from incum- 
biances (/) A distinction must, however, be remarked between 
a covenant running with the land and a purely collateral 

iz) 1 Pothier bv Evans 161 $hutford v Borough, Godb 4S7, Fenton v 
Emblerr 1 Black W 363 

(a) Musurue Bey v Godhan fl894] 2 Q B 362 

(h) Rhodes \ Smethurst, 4 M AW 42, and 6 Id 361 , Homfray v Scroope 
13 Q B 509, at p 513, Freake 'v Cranefeldi, 3 My A Cr 499, Penny v Bruse 
18 C B N S 393 

(c) Seagram \ Knight 2 Ch App 628 

id) B> R S C 1883, 0 XVII r 1 whether the cause of action survives or 
not there is no abatement of a cause or matter by reason of the death of either 
party betwcin thi vtrdict or finding' of the issues of fact and the jud^ent and 
judgment niav be entered notwithstanding the death 

(e) Lucy \ Lervngton 2 Lfv 26 B> 13 Edw 1, et 1 c 23 executors were 
given a writ of icconiit In 11 Fdw 3, st 1 c 11 originated the oflSce of 
administrator 

(f) Smith \ Smonds Comb 64 

L If 
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covenant In the foimer case, 'v^here the formal breach has 
been in the ancestor's lifetime, but the substautidl damage has 
taken place since his death, the real and not the personal 
representatne is the proper plaintiff, 'whereas, in the case of a 
covenant not lunning with the land, and intended not to be 
limited to the life of the covenantee, as a covenant not to fell 
trees excepted fiom the demise, the personal representative is 
alone entitled to sue (/;) In a case w’here it was held that the 
executoi of a tenant foi life ma> recover for a breach of covenant 
to repair committed bv a lessee of the testator in ks lifetime, 
without aveiiing a damage to his personal estate, the rule was 
stated to be, that unless the particulai covenant be one for 
breach wheieof, in the lifetime of the lessor, the heir alone can 
sue, the evecutoi mav sue unless, indeed, it be a mere personal 
contract, to whidi the lule applies, adw personalis vwritur cum 
peisona {h) 

The personal repiesentative, moieover, mav sue, not only 
foi the recoveiv of all debts due to the deceased b\ specialty 
or otheiwise, but for all breaches of contract with him, except 
bleaches which iinjuiit a men jiersonal in]ur\ (/) and, with 
that exception, all lights ot iction for breaches of contract 
committed duiing the lifetime of the deceased ]h\hs to the 
peisonal repiesentative, as also does the right to sue foi bleaches, 
committed aftei the death of the deceased, of contracts which 
weie neither hniiied io his lifetime noi determined b) his 
death (1) Xii ulministiatoi moreovei, mav sue foi the price 
of goods sold and deliveied between the death of the intestate 
and the taking out letteis of admmistiation (/), but he cannot 
sue in his lepreseiitaiive chaiacter upon contiacts made aftei 

(gf) Raymond v Fttch ‘2 C M & R 588, at pp 5%, 5n0 per ^ illiams T , 
and Parke, B , m Bechham v Drake, 2 H L Cas 570 at p 6%, 624 per 
Parke, J , in Carr v Roberts, 5 B A Ad 78 at p 84 Ktngdon v Noitle 1 M A S 
366, and 4 M AS 63, King v Jones 5 Taunt 518, and (m error), 4 M AS 188 

(h) Rveketts \ Weaver 12 M AW 718 recognising Raymond v FttcJi supra 
As to a covenant in an indenture of apprenticeship, see Barter v Burfield, 2 Stra 
1266 , Cooper v Smmons 7 H AN 707 

(i) Judgm in Raymond v Fttch 2 C M A R 588 at pp 5% 597 per 
Tindal, C J in Orme \ Broughton 10 Bing 533 Stubbs v Holyuell Ry Co 
L R 2Ex 311 IWms Sauud 112, n (1) , Edicarifs v Groce, 2 M A W 190 
IVebb V Cowdell, 14 M A W 820 per ^ aughan Williams, L J in Formby v 
Barker, [1903] 2 Ch 639, at p 550, Imv Brown [1919] 2 Ch 315 

(k) Cooper v Johnson 2 B A Aid 394 per Baa ley, J in Rhodes v Hatgh 
2 B A C 346, 347, M Dougal v Robertson, 4 Bing 435 Tiller \ Jones, 3 
B AC 144, Clarke v Crofts, 4 Bing 143, Bowker v Evans 15 Q B D 665, 
Kmghts v Quarles 2 B A B 102 (which was an action agamst an attorney for 
negligence m investigating a title) 

(l) Foster v Bates, 12 M A W 226 
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the death of the intestate in the course of canying on the 
intestate's business (m) 

An action, howe\ei, is not maintainable by an executoi or 
administrator ioi a bieach of piomise of mairiage made to the 
deceased, ^\hele no special damage is alleged (n), and possibl} 

It will not lie, even \^heie such special damage is alleged (o), 
at' any rate, damages ha\e ne\ei yet been leco^e^ed altei the 
death of the promisoi (jy) The geneial allegation ot the breach 
imports onl\ a personal in]ur} Geneially, ^\ith respect to 
injuries aftecting the life oi health of the deceased — such 
personal injuiies, foi instance, as arise out of the iinskilfulness 
of a medical piactitionei, oi the negligence of a coacli pio- 
prietor--the maxim as to actio penonahs is applicable, unless 
some damage done to the peisoiial estate of the deceased be 
stated on the lecoid [q] Ilut wheie the lesull of a breach 
of a contiact i elating to the person is a damage, not to the 
person onI>, but also to the personal estate foi instance, where, 
m the case of negligent carnage or cure, the* c onsecpiential 
damage includes the expenditure of mone}', or the loss for a 
time of the piohts of a business, oi of the wages of laboui or 
where, in the case of a contiact to ciriy safeh botli the person 
and the goods, both be injuied in such cases it apjiears that 
the executor ma\ sue foi the bieach of contract, and recover 
damages to the extent of the iiijuiv to the peisonal estate (r) 

The peisonal lepiesentatnes, on the other hand, die liable. Against 
so far as the\ ha\e asset*,, on all the covenants and contracts 
of the deceised biokeii in his lifetime (n), and likewise on such 
as are bioken aftei his death, foi the due pei foi mane e of which 


(m) BohnghroKe v Kerr L K 1 222 

(n) Chamberlain y Williamson 2M lUB m,t dUu h inlay \ ( hirney 21 
Q B D 494 

(o) See per Ld Esher in Finlay v Chirney^ 20 Q B D 494 at p 4W and per 
Swinfen Eady, L J , in Qturk v Thomas , [1916] 1 L. B 51f» it p 527 

ip) Per Swinfen Eady, L3 , ubt supra 

(q) Judgm , m Chamberlain v Wtlltamson 2 M AS 408 at pp 415 416 
Beckham v Drake 2 H L Cas 579, at pp 596, 621 htt Knujhts \ Quarles, 2 
B & B 102 atp 104 

(r) Judgm Beckham \ Drake 8 M A W 846 at pp 854, 855 Bradshaw v 
Lane d Y R Co 10 C P 189, Daly v Dublin By Co 90 L R Ir 514, per 
Ld Halsbur}, m The Greta Holme [1897J A C 596 at p 601 

(«) Where a relation exists between two parties which involves the perform 
ance of certain duties b} one of them and the payment of reward to him by the 
other the law will imply, or the jury may mfer a promise by each party to do 
what 18 to be done by him , anci for breach of such a promise, executors may 
sue or be sued (Afoi^an v Ravey 6 H AN 265, at p 276) see also Batthyany v 
Wolford, 36 Cb D 269, at p 279, Blyih v FladgaU, [1891] 1 Ch 337, at p 366 
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his skill or taste was not required (t), and \iliich were not to 
be performed by the deceased in person (u) “ The executors,” 

observed Parke, B (or), “ are in truth contained in the person 
of the testator, with respect to all his contracts, except indeed 
in the case of a personal contract, that is, a contract depending 
on peisonal skill, m which is alvavs implied the condition that 
the person is not prevented bv the act of God from completing 
the nork That condition is peculiar to personal contiacts ” 
The distinction must, moreover, be noticed betipveen a mere 
authont} and a contract, the former being ^e^oked b\ death, 
wheieas the latter is not determined thereby, except as above 
mentioned (‘y) 

Further, the personal repiesentatnes are liable on a covenant 
by deceased for their performance ot a particular act, as for 
payment of a sum of money (z), foi building a house left 
unfinished by the deceased («), or on his contiact foi the 
performance of work by the plaintiff, before the completion of 
which he died, but which was subfeequenth completed (h) And 
the same principle was held to applj where an intestate had 
agreed to recei\e flora the plaintiffs monthly during a certain 
period a certain quantity of slate, a poition of which, when 
tendered after his death, but before the expiration of the 
stipulated period, his administrator refused to accept (c) 

The action of debt on simple contiact, except foi lent (cf), 
did not, lioweAcr, foimerK lie against the peisonal iepresentati\e 
for a debt contracted h^ the deceased fe), unless the undeitaking 
to pa\ oiiginated with the representatne (/) and the reason 


(t) Per Parke, B m Stbont > Ktrkmm, 1 M A W 418, at p 423 see per 
Patteson J , m Wentworth \ Cock 10 A A E 42, at pp 45, 46 , Hopwood v 

Whaley 6 C B 744 Bar Abr Executors and idmnwtrators, (P 1) , Coro 

DifC Admtnutratton (B 14) 

(tt) Hyde \ Dean of Wtndtor, Cro Eliz 552 per Cttr in Marshall "v Broad 
hurst 1 Cr A J 403, at p 406 

( 7 ) In Wills V Murray, 4 Exch 843, at p 866 See Tasker v Shepherd, 6 
H A N 675 

iy) Bradbury \ Morgan 1 H AC 249 

(z) Ex parte TtndaJ 8 Bin^r 402, at pp 404 405, and cases there cited, 

Powell V Graham, 7 Taunt 680 

(a) Quick \ Ludborrow, 3 Bulstr 29, at 80 See per Cur m Marshall v 
Broadkurst, 1 Cr A J 403, at pp 405, 406, per Ld Abmger in Comer v Sfhew, 
3 M A W 350, at pp 353 354 

(b) Comer v Shew 3 M A W 350 at p 352 See per Alderson, B in Prior 
V Hembrowy 8 M A W 873, at pp 889, 6^ 

(c) Wentworth v Cock, 10 A A E 42 

(<0 Norwood V Bead Plowd 180 

(e) Barry v Rcbnuon, IB A P (N B ) 293 

if) Per Best, C J , m RtddeU v Sutton, 5 Bing 200, at p 206 
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was, that executors or administrators, when charged for the 
debt, were not admitted to wage their law, and, consequently, 
were depn\ed of a legal defence of which the deceased himself 
might have made use, but this leason did not apply to assumpsit, 
which, therefore, could always be biought (^) However, by 
the CimI Proceduie Act, 18Jd, wagei of law was abolished, and 
ad action of debt on simple contiact became maintainable in any 
Court of common law against an executor oi administiator (h) 

2 Torts — It IS to actions in form er delicto that the maxim, 
attio peiwnalis inoritui mm peiwna^ is peculiarly applicable, 
for, as Lord Abmger obsened (?), this maxim ' is not applied 
in the old aiitlioiitie^ to causes of actions on contracts, but to 
those in toit, wrliich aie founded on malfeasance oi misteasanie 
to the pel son oi piopeiti of aiiothei which lattei aie annexed 
to the ])eison, and die with the person, except where the reined\ 
IS given to (oi b\ ) the ])eisonal repiesentitnes bv the statute 
law ’ And the geneial lule of the common law is, that if an 
in]ury were done eithei to the jierson or to the propeih of 
anothei foi which iinliciuidated damages only could be lecoiered 
in satisfaction, the action died with the peison to whom, oi by 
whom, the wiong was done {I ) 

Dealing, fust, with ictions biought hp peisonal lepiesenta- 
tnes, we find that this geneial lule of the common law lecened 
consideiahle ilteiatioii In statute, as eail> as 1 130, when the 
4 Edw 3, c 7, was passed This Act, after leciting lhat in 
times j) ist exec iitois h id not ac tioiis foi a trespass done to then 
testatois as of the goods and c hattels of the same testators carried 
away in then life, ’ enacted that executois (1) in such cases 
should hd\e an action against the trespasseis, and reco^ei then 
damages, m like inannei as then testators if the\ were in life, 
and the effect of this Act, which, being lemedial in character, 
his alwa^*^ l>een construed liberally (w), seems to be, that, what- 
e\er the form of the action may be, a personal lepresentative 

ig) *1 Bid Com Ibtli ed J47 and ii Cl2) In Perkinson v Gilford, ( ro Cai 
539 debt was held to lie against tiie tvecutors of a sheriff, who had levied under i 
fi fa , and had died viithout pacing o\(r the mono As to a h* t off h) an c xr cutoi 
sued as such see Mardall \ Thellu^on C> £ A B 976, and 18 Q B 857 
(h) 3A4 Will 4 c 42 sb 13, 14 

(l) In Raymond v Fitch 2 Cr M AH at p 597 

Ik) IMieatley \ Lane 1 Wins Saund 1845) 216 a, n (1) 

(/) Administrators are within the eqiiit\ of the Act (Smith v ( olgay (ro 
Eliz 384), and the rcmed\ was exttndcd hj 26 Fdw 3, st 6 t 6 to executors of 
executors 

(m) See }>er Ld Ellenborough in H ilson \ Knubley, 7 East, 128 at p 134, 
Emerson v Emerson, 1 \ entr 187 
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now always has the same action as the deceased jierson whom he 
represents w^ould have had, foi ain in]nn done in such person’s 
lifetime to his personal estate, wheieln that estate is rendered 
less lienefirial (w) Tn other woids, the Art has been construed 
as extending “to all toits, except those lelating to freeholds, 
and those where the in]m\ done is of a pei^onal nature” (o) 
For instance, the Act gnes an e\e(utoi a lemedy for the 
infringement in his testatoi s lifetime of his icgistered trade- 
mark, for that IS an injury to peisoiia] pioppit\ (/j) 

And here we ma\ remind the leadei that “the light of an 
executor to the peisonal estate of the testator is deri\ed fiom the 
will, and the ])iopert\ in the personal goods and chittels of the 
testator is \e8ted in him immediatel} ujion the testator’s death, 
and he is deemed to be in legal possession of them fiom that 
time, though before piobate gianted (qj The title of an 
administrator, on the othei hand, is deined fiom the letters of 
administration, though it has lehtion back, lor man'v purposes, 
to the date of the death foi nistince, it has been held that 
trespass to goods is maintainable b\ an admin istiator foi .in act 
done between the death of the intestate and the gruit of the 
letters ( 7 ) Detinue, howe-vei, does not lie at the suit of an 
administrator for goods of the intestate which the defendant 
lestored liefoie the gr«int (?) 

In regaid to this doctiine of lelation, we mu uid in the 
words of Parke, B , that an ict done lu one who iftei wards 
becomes administrator, to the prejitdue of the estate, is not 
made good b> the subsequent idministiation It is onl\ in 
cases wheie the act is foi the houfif of the estate that the 
relation back exists, virtue of which lelation the idminis- 
tratoi IS enabled to recover against such jiersons as ha-ve inter- 
fered with the estate, and theielu to pro's ent it fiom being 
prejudiced and despoiled” (t) 

The common law pro\ides no remecb aftei a peison s death 

(n) See 1 M nib s,aund (td lft45) 217 1) n 
( 0 ) Per Bramsiell L T in Tuycro^s ^ Grant 4 C P D 40, nt p 45 
Cp) Oakey \ Dalton 35 Ch D 700 s(« Hatchard \ Mege 18 Q B D 771 
iq)PerJA (iinpbdl m Pemberton y Lhapttian 7 E A B 210 it p 217 
(r) Tharpe \ Stalluood 5 M A Gr 700 irtcopnised in Foster v Bates, 12 
MAW 226), see Welchman \ Siurqts, 13 Q B 552 In Bodqer \ Arch 10 
Exch 331 the doctrine of relation wa*. applied in pcculnr ciicumstances to 
prevent the c/peration of the statute of limitations see Stamford Bank v Smtih, 
[1892] 1 Q B 765 

(«) Crossfield \ Such 8 Exch 825 

(t) In Morgan v Thomas, 8 Exch 302 at p 307 see Be Watson 18 Q B D 
116, and 19 Id 234 
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for an injur} done in his lifetime to his leal estate (»/), and 
accordingly, it his personal lepresentatives sue in respect of 
such an injury, the maxim, mUo perfonah^ montur i urn persona^ 
still, as a rule, defeats the action, unless it be maintainable 
under the Civil Proredure Act, 1833 (0 Under this Act, an 
action ma} be maintained by executois oi admmistiators of a 
deceased peison for am iii]ui\ to his real estate committed in 
his lifetime, for which he might Ime maintained an action if 
ali-ve, piovided, first, that the injui} was rommitted withm six 
months befoie his death, and, secondh, that tluii action be 
brought within one yeai aftei his death, and damages letoveied 
m the action form put of his personal est ite Since tins Act 
does not enable an executor to c ommence an ac tion lor an injury 
which was done to his testatoi’s leal estate moie than six months 
before the testatoi s death, an execiitoi c annot c aiiv on a pending 
action, commenced by his testatoi, while alne, for an injury 
to his real estate, if it the time when the testator dies six 
months haie elapsed since the injury was committed (y) In 
the case, howeiei, of a continuing injun which gi\es use to a 
new cause of action eieiy da\, the executoi can bring an action, 
or earn on his testatoi s action, in lespect of the in]ur\ , if and 
so fai as the injiii\ continued within the period of six months 
befoie the testator died (rj 

Notwithstanding the statulory exceptions which wc hd\e 
noticed to the geneial rule ot the common law, that rule still 
applies wheie i tort is committed to a man’s peison, feelings or 
leputdtioii, as by batten, libel, slmdei, oi his daughters 
seduction, and in such cases no action is maintainable b\ his 
executors or administratois, foi they lepresent not so muc h the 
person as the ])eisonal estite of the testatoi or intestate, of which 
they aie in law the assignees (a) Accordingly, wheie a man 
sustained peisonal injuries thiough the defendants’ negligence, 
whilst he was using i ley el crossing at then laihv ly, and eyen- 
tually died from such injuries, it was held that his administratrix 
could reemer damages neithei foi the lujuiies fhemsehes nor 
for the loss siicli iiijuiies occasioned to him, while vet alne, 

(tt)Seeiy\m8 Siuwd (ed 1845) 217 b 

(x) 3 & 4 Will 4, p 42 b 2 

(ij) Kirk V Todd, 21 Ch D 4M 

(z) Jones \ Snnes 43 Ch D 607 Jenks \ fh/den, [1897j 1 Ch 094 

(a) 3 Blac Com 16th ed 302 n i9),Con) Dig idmimstratwn fB 13), 
Bowher v Evans 15 Q B D 565 
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Lord Gamp 
bell’s Act 


thiough his mabiht} to 'aoik and need oi doctors and 
iiurseb (6) 

The victim ot bodily haim, if occasioned 1)\ another's wrong- 
ful act, has a cause of action against the wrong-doei, to lecovei 
damage^ ioi his ph}8icdl sufteiiugs, but if the bodily haim 
lesults in the victim's death, oui common law does not tiansfer 
the cause of action to his legal peisonal lepiesentativeb, nor does 
it give to the membeis of the victim s iamilv who were 
dependent upon him foi then buppoit anv cause oi action 
against the wiong-doei foi the pecuniaiv loss which thev sustain 
thiough then bieadwmnei's death hoi such pecuniaiv loss, 
howevei, some reniedv is provided bv the Fital Accidents Act, 
1846 (c), comiuonl} known as Lord ('ampbell s Act Under this 
Act, 111 eveiy case wheie the death oi a peison is caused b> 
wrongful act, neglect oi deiaub, and the act, neglect or default 
IS such as would (li death had nut ensued) have entitled the 
injured person to maintain an action and lecover damages in 
respect thereof, the jieisou who would have been liable if death 
had not ensued is liable to an action ioi damages notwithstand- 
ing the death, and even though the deith was caused under such 
ciicumstances as amounted in law to a feloiiv (d) Such action, 
though it must be biought, as a lule (e), in the name of the 
executoi oi admiiiistiator, is an action toi the beneht of the 
wife, husband, paients (/) md childieii {/) ot the deceased 
jierson the juiv being lequiied to give such d images as thej 
think pioportioned to the injuiv lesulting from the death to 
the paities lespectnelv for whose benefit the action is brought, 
and the amount lecoveied, after deducting costs not lecoveied. 
Is divisible amongst these paities in such shaies as the jury by 
then veiclict diiect (c/) The action must be biought within 
twelve months aftei the death (//) 

This Act it is to be obseived, cieates a new cause of action. 


(b) PuUmg v G E Rg (o 9 Q B D 110 where Brad^hau. \ Lane d 1 
Ry Co L R 10 C P lb9 was diBtinfCuihbed as he in;; an action for brevch of 
contract bie ant-e p 579 

(c) 9 A 10 V itt c 93 amended b> the 1 atal Accidents Act 1804 (27 A 28 Vict 
c 95) and the Eatul Accidtnta (Damigea) Act 190K (8 Ldw 7 c 7) The 
Emplo>crB Liability Act 1880 (4d A 44 A ict c 42i and the \S urkmen a Compensa 
tion Act, 1906 (C Edw 7 c 58} also ^we rtmediea tu personal reprcaentativcs 
or dependants of a deceased workman 

id) 9 A 10 \ict 0 93 s 1 

(e) Id B 2,Bce27 A 28 Viet r 95 a 1 

if) As de6ned b\ the Act see s 5 

tSf)S 2 

ih) S 3 
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arising upon and out of a person's deatli (i), and, therefore, it 
really leaves the maxim, acUo personalis montur cum persona, 
untouched, for the cause of action whi(h the injured person 
might ha\e maintained ioi his peisunal sufteiiiigs dies with 
him, and in an action, biought undei the Act ioi the benefit ol 
hib relatnes, compensation is lecoverable onlv toi the pecuniary 
less which the} themsehes sustain bj leason of his death ({) 
The Act, howe>ei, gnes no cause of action, unless the injured 
person was entitled, at the time of his death, to bring an action 
for Ills peisonal injuiies Foi instance, the lelatnes lemain 
without remedy it the injuiies fiom which the deceased died 
were the result of his own (ontiibuton negligence (/), oj it 
satisfaction foi his iii]iiiies was accepted b\ him befoie he 
died (vi) Moieovei, it seems that, bv Mitue ot the maxim, 
Oftw peisonah\ moutxn (uyt perwna, the relations lose their 
iemed\ undei the Act if the wiong-cloei dies, whethei he die 
before oi attei the death ot the peison whom he injuied, foi 
the Act supplies no lemeclv eithei to the iii]uiecl pci son while 
he lives, 01 to his lelatnes attci his death, against the cxecutois 
or administiatois of the wiong-doer (n) 

The Emploteis’ Liahilih Act, 1880, contains no piotision'* 
depinmg the employ ei ot the light to plead as a defence the 
contiibutorv negligence ot the iiijuied ]>eison oi giving the 
injured person oi his personal lepiesentatnes ari} lemedy as 
against the lepiesentatnes of a deceased employer The Woih- 
men s Compensation Act, 1900, on the othei hand, impliedK 
makes the light to recovei c ompenbatioii toi peisonal injurv to 
a workmiii in no wa^ dependent on the cjuestion whethei he was 
or was not giiilt> of contiibutoiy negligence, and, moreosci fo), 
expressh pro\ides that the teim ‘ emplojei " shall include ‘ the* 
legal personal lepresentatnes of a deceased employe! ’ 

(i) per Jj(l Silboini iii Seuard v Fera C rtt» 10 App ( ib 50 il p 07 
(cited in Adam \ Brit A F SS Co [1898] 2 Q B 430( 

{k) Blake y Midi Ry ( o 18 Q B ^6, Chapman \ Hot hu ell 1 B A f 
168 Pym % 0 N By Co , 4 B A S J% sec also Duckuorth \ fohnt>on 1 
HAN 654 franklin \ S E Ry (o d Id 211 Dalton \ S A By Co 4 
G B N S 2%, Berrys Humm 1 1915] IK B Ci27 >uneril f xpcnsih of th* 
deceased cannot be recovered (C /arl \ Lond Cren 0mm Co (190C)]2K B 64Ki 
As to taking into account insurances on Uk life of the dcceisf d su 8 Tdii 7 ( 7 
and as to taking into account a pension, dependent on tlie liountv of the CroHn 
vidiich the relatives receive bv reason of the death occ Bal er \ Daltfleish S b C o 
[1921] 3 K B 481 

(f) Wttberkys Regent t Can Co , 12 C B N S 2 Pym \ 0 \ Ry Co 
4 B A S 396 

(m) Bead \ 0 E Ry Co L B 3 Q B 555 

(n) See B 1 of the Act 


Death o( 
wiouK doei 


(OJ See s 13 of Uie Act 
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Turning now to actions ex delicto brought against the per- 
sonal representatives of a wrong-doei, ve must refer again to 
the Civil Procedure Act, 1833 {p) By this Act, an action of 
trespass, or trespass on the case, maj be maintained against the 
executors or administrators of any deceased person lor any wrong 
committed by him in his lifetime to another, in respect of hit> 
jiroperty, real or personal, pro\ided, hrst, that the injury was 
committed within six months before such deceased person’s 
death {g)j and, secondly, that the action be bi ought within six 
months after such executors or administrators ha'se taken upon 
Ihemsehes the administration of his estate, .ind the damages 
lecoveied m the action are payable in like order of .idministration 
IS simple contract debts 

Before the passing of this Act, the remedy for a tort to the 
propert\ of another, reil or peisoi^l, b) an action in form er 
deluto- such as trespass, tro'ver, or case for waste, or for divert- 
ing a w itercoiiise or obstructing ancient lights -could not have 
been enforced against the personil representatnes of the tort- 
feasor (r), and this, theiefore, must still be the general rule in 
(ases where, the ioit ha\mg been committed more than six 
months before the toif-feasor s death, the abo\e Act does not 
ippK (0 Cases, however, occur in which a person whose pro- 
jiert’v has lieen damaged ma> treat the injury eifhei as a tort or 
as a biearh of contiact, and in these cases he has a lemedy in 
issumpsit agiinst the wiong-doer’s executors, which is indepen- 
dent of the abo\e Act (f) the geneial rule of the common law 
lieiiig that executors are liable for damage done b\ their testator 
to personal propeit^ if assumpsit can be brought in respect of 
such damage (i/) 

Where a guest it an inn lost his goods theie propter defectum 
hospttons (a*), it was held that the guest could reco\er the value 
of the goods liom tlie innkeeper’s executors, as damages for a 


(p) 3 A i Will 4 ( 42 s 2 

(q) See Richmond \ Sichohon, 8 Scott, 134 PoiLell \ Rees 7 A A E 426 
lud casts (ited antt p 581 notes (y) and (z) 

ir) See 1 Wms Saund (ed 1845) 216 a n (1) Where chattels, wrongfully 
jn the possession of tlu testator continued m specie m the executor s hands detinue 
was maintainable to recover the specific goods Bro Abr Detinue, pi 19, 
Le Mason \ Dtxon W Jones 173 

is) The statutes M) Car 2 st 1 c 7 and 4&5\\ &Mc24r 12 provide 

a lemcd} against the rcpitsintatnes of an executoi or administrator who committed 
waste tsec \ 13Q B 572, Coward v Gregory L B 2C P 153) 

(0 See per Ld Mansfield m Hambly v Trott, Cowp 371, at p 375 
(fi) See per Bowen, L 7 m Phillips v Homfray 24 Ch D 439 at 457 
(x) See Calye s ( are, 8 Rep 32 (noted 1 Smith li C 12th ed , p 131) 
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breach of contract, and it was laid down that ‘‘tv here a relation 
exists between t^o paities, which invohes the performance of 
certain duties !>> one of them and the payment of reward to him 
by the other, the law will iinph, or the jury may infei, a 
promise by each party to do what is to be done In him ” (y) 
Upon the question whether the (ommon law of itself supplies 
£ftij remedy by action against the person il lepiesentitnes of a 
wrong-doer for a tort committed b\ him to ])ropertT Phillips ^ 
Horn fray {z) may now be regarded as a leading case In that 
case the wrongful act was a trespass to land by the sen el use of 
certain underground wa\s without the landownei’s knowledge 
and the action was brought b;y the landowner igaiiist the tres 
passei to ieco\er compensation for the trespass While the 
action was pending, the tiespasser died, and thereupon tlie land- 
owner sought to continue the action against the executois of the 
trespassei on the ground that, as no way-leave had been paid 
for the use of the undergiound ways, the estate of the deceased 
wrong-doer had deined a profit from his wrong (a) The Court 
of Appeal however, decided that the maxim, actio personalis 
montur cum persona^ ap])lied The rule, laid down in the judg- 
ment delnered by Bowen, L T in this case, is to the geneial 
effect of the maxim, was as follow^s — 

‘ The only cases in which, apait from questions of lin.uh of 
contract, express oi implied, a leniedv for a wrongful ad ran 
be pursued against the estate of a deceased person who has done 
the act appeiis to us to be those iii which ])iopert\, or the pro- 
ceeds 01 -value of projieitv, belonging to another, hi\e been 
appropriated by the deceased person and ulded to his own estate 
01 mone\s In such cases, whateTei the original form of action 
it IS in substanre brought to reco\er piopeit-v, oi its proceeds or 
-value, and b-v amendment could be mide such in form as well 
as in substance In such cases the action, though aiising out of 
a wrongful ait, does not die with the person The property oi 
the pioceeds or -value which, in the lifetime of the wrong-doer 
could have been recovered from him, can be traced aftei Iih 
death to his assets, and reca])tured by the iightful ownei there 
But it IS not e\ei\ wrongful act bv which a wiong-doei 
indirectly benefits that falls undei this head, if the benefit does 

iy) Morgan v Ravey, 6 H A N 2(i5, at 276 

iz) 24 Ch D 439 

(a) The landowner a remedy under 3 A 4 Will 4, c 42 a 2 waa barred In 
lapse of tune 
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not consist in the acquisition of propeit\, or its proceeds or 
value Where there is nothing amongst the assets of the 
deceased that in law or equit} belongs to the plaiiitilE, and the 
damages which have been done to him are unliquidated and 
iiiicertaiii, the executors of a wrong-doer (annot be sued merely 
because it Has HOith the wrong-doer’s while to (ommit the act 
which IS complained of, and an indirect benefit mav ha\e beeYi 
reaped thereby ** (h) 

As legards toits to piopeit^, therefore, the lule of the ( omnion 
law, A\hich equity also recognises, is that lemedies foi the 
wiongful acts “can only be pursued against the estate of a 
deceased person when piopertv oi the proceeds oi ^alue of pio- 
pertv belonging to another ha\e been appropiiated bv the 
deceased person and added to his own estate’* (c) 

Foi a toil committed to the ])eison, such as batterj, oi false 
impiisonment, the ('ml Pioceduie Act, 1833 (c/), gnes no 
lemedy against the jieisonal lepresentatives of the tort-feasor 
and it IS deal that, at common law, no action foi a toit of this 
kind (an be maintained against them (e) By our law an 
executoi repiesents the debts and propel t\, but not the jieison 
of the testatoi, and it seems to ha\e been thought that there 
would l>e an injustue in m ikiiig the executoi stand in the place 
of the dead man when the (auses of action were purely pei- 
sonal (/) Accordmgh, the lule at common law is, that no 
action lies against executors foi a tort committed bv then testator 
foi which unliquidated damages is the onh remedj (9), and for 
that leasoii the estate of a deceased person cannot be made 
answerable to a claim to recover damages foi deceit (/O, 01 
defamation (i), 01 foi damages for adulterv awarded against a 
co-respondent (1) Moieover, as damages of a vindictive and 
uncertain kind mav ^ given foi a breach of promise of marriage, 
the maxim, actw persotiah^ moritur tvm pennna^ applies upon 
the promisor’s death, except in so far as the plaintiff has suffered 

(b) 24 Ch D 454 455 

Cc) Per fiowen L J m h inlay \ ( htrney, 20 Q B D 494, at p 604 
id) 4 c 42 

le) J Blac Com 502 

(/) Per Bowen, L J , in Phillips v Homfray 24 Ch D 439 at p 45b, see also 
per Ld Ellenborouf^h lu Chamberlain \ l^tJltamron 2 M i S 408, at p 415 
(cited per Bowen, L J mh inlay \ Chimep, 20Q B D 494, at p 505) 

(g) Per Jessel, M B , in Ktrk v Todd, 21 Ch D 484, at p 489 

(h) Be Duncan, [1899] 1 Ch 387 

(t) Hatehard \ Mege, 18 Q B D 771 
(k) Brydges v Brydgee d Wood, [1909] P 187 
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apecial damage to her estate, arising out of the breach of con- 
tract (/) and the maxim perhaps applies even nheie there has 
been such damage (m) 

Upon a petition of right hereby compensation \^as claimed 
for damage to plopelt^ occasioned by the negligence of the 
servants of the Cronin in a preceding reign Loid Lyndhurst 
iftclined to the view that the maxim, actio //er<^onalu rnoritur 
rum penona, was ipplirable The main ground, however, of 
lus decision against the daimant was that a petition of light 
does not lie foi negligent oi tortious acts ot the (’lown’s 
servants (n) 

After some (oiiti(»\eis^, it seems to be now settled that a 
mastei cauiiot maintain an action toi injmies to his seiAant by 
1 wrongful 01 negligent act which caused the sei\ ant’s immediate 
death, and tliat he cannot ie(o\er from the wiongdoer damages 
eithei foi the los^ of the sen ant s seine es oi toi expenses 
mcuiied in bumng the sen ant, and that this lule obtains 
even if the sen ant was the master’s own child (o) This 
lule lests niainh upon the statement of Loicl Kllenborough 
at nisi piius ip] that “in a iml couit the death of a human 
being could not be complained of is an in|iir\ ” oi, as Bowen, 
L J , said in a later case (c/), the killing of the deceased per 
gnes 110 light of action at all, tithei at law oi under Lord 
(’ampbell s Act ’ 

It has, iie\eitheless, been decided Ibal, in an iction ioi the 
bleach ot i wanaiit\ that an article was fit loi consumption 
as human food, the d images lec operable may include the loss 
by the plaiiitift of liis wife’s stiMces, if she died of eating the 
article, and the expense of hiiiiig some one else to peifoim 
those ser\ices aftei the wife s death (r) This decision was 
based upon the distinction between an action for breach of 
contidct and an action .of tort 

Xotwithstuiding the mixim actio peuonahs monfur turn 
persona j an action in lespect of dilapidations to the buildings 
of a benefice la^ at common law against the executors of a 


Demise of 
the Crown 


Action by 
muster whose 
seivant liRh 
bern killed 
outright 


Death ( aused 
hy hieuch of 
contiui t 


Duties to be 
pel fonned 


(l) Finlay \ ( htrney 20 Q B D 494, at p 904 

(m) See per Jjd Esher in Ftnlay \ Chtmey supra, at p 499, and per Swinftn 
Eady L J in Quirk v Tliomai [1916] 1 K B 516 at p 527 ante p 579 

(n) Canterburtf \ A G 1 Plnll 306, see ante p 38 

(o) Clark v Land Gen Omnt Co , [1906] 2KB 648 where the opinion of 
the ma)ority of the Court m Osborn \ Gtllett L B 8 Ex 88, was followed 

(p) Baker v Bolton 1 ( amp 493 

(g) The Vera Cruz (No 2) 9 P D 96 
(r) Jackson v Watson, [1909] 2 K B 198 
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deceased incumbent at tbe suit of his successor or e\en of the 
executois of his successor («), and the reason T^as that the 
omission to repair was considered not as a tort, but as the breach 
of a dut^, analogous to an implied contract, with regard to 
the property (t) For the like reason, it appears that the maxim 
does not apply to a suit against executors in respect of their 
testatoi’b breach of trust (u), or his breach of his duly to repair 
his copyhold tenement in accordance with the custom of the 
manor (a;) 

The maxim has no application to statutory duties, such as 
the dut} of an employer to pay compensation to the dependants 
of a deceased workman undei the Workmen's Compensation 
Act, 1906 This dut> maj be enforced bv the executors of a 
deceased dependant to whom compensation uas pa\able at the 
iime of her death (v) So too where an action uas commenced 
by a manufacturer to compel a local authority to perform their 
statutoi\ duty of making a sewer to enable the manufacturer 
to dispose of liquids proceeding fioin his factoiy, it was held 
that the cause of action, if any, suryiyed to his executors on 
Ills death (c) Theie is, howeyer, a decision to the effect that 
the extraordinary expenses of repairing a highway damaged by 
extraordinary traffic theieon cannot be leco^ered by the highway 
authoiit\, Under the Highways Act, 1878 (a), from the executor 
of the ])erson by whose order the traffic was conducted (h) The 
claim was, it seems, treated as one to which Lord Mansfield’s 
remark might be applied ** All pnyate criminal in]unes oi 
wrongs, as well as all public crimes, are biiiied with the 
offender” (c) 

(sj See Bunburjf \ Hewson 3 Exch 658 Ros^ v Adcock L R 3 C F 655 
tbt Lccleeiastical DilapidatiooB Act, 1871 (34 A 35 Yict c 43) as 34, 36 the 
cost of the repairs bee ime recoverable is a debt (eee Re Monk 35 Gb D 583) 

(0 S(L per Cotton L J m Batthyany \ Weiford 36 Ch D 280, referring to 
Soller^ \ Lau renee Willea, 413, at p 421 

(ft) Concha v Mumeta 40 Ch D 543 at p 563, Ram^ktll v Edwards, 
31 Ch D 100, at p 111 See also Re Sharpe, [1892] 1 Ch 154 Sequestration 
issued to compel the performance of a duty, is not determined bv the death of the 
person against whose estate it was issued {Pratt v Inman 43 Ch D 175) 

(x) Blackmore v R'htte, [1899] 1 Q B 293 See also Batthyany v Watford, 
36Ch D 269 

(р) DarUngton v Rosooe [1907] 1 K B 219 Intted Colltenes v Smpson, 
[1909] A C 383 

iz) Peebles v Oswddtwutle U D C [1896] 2 Q B 159 

(a) Highways and Locomotives Amendment Act, 1878 (41 A 42 Vict c 77), 
8 23, as amended by the Locomotives Att, 1898 (61 A 62 \ ict c 29), b 12 

(b) Story v Sheard, [1892] 2 Q B 515 

(с) In Hamhly v Trott, 1 Cowp 371, at 374 
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In conclusion, tHe extent and limits of the common law Oeneraliule 
doctrine, actio 'personalis montv r cum persona, maj be summed 
up thus it was a rule of the common law that if an injure 
were done either to the person or property of another for which 
damages onl} could be lecovered in satisfaction, the action died 
with the person to whom or b;y whom the wrong was done 
Iwt this rule was never extended to such personal actions as were 
founded upon any obligation, contract, debt, covenant, oi any 
other duty to be performed for there the action survned {d) 


(d) 1 Wms Saund (ed 1845) 216 a see also Williams on Executors llfch ed 
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OHAPTEB X 


jiiMMS AiT]i(\ur> 10 ini- JAW or jiidinji 

We lLa\e m a pieAious cliaptei iu\ebti^ated leitain rules 
ot the law ol eMcleine which lelafe jiediliaiU to the intei- 
pretdtion of written nistiuments, it is jiioposecl in these 
(oncludini^ paj^es, to state some few additional lules ot evidence 
Very little, howeiei, has lieen heie lUenijited be\ond a 
statement and biief illiistiatioii of them, liecause it appealed 
desirable at onte to lefei the leulei to tieitises of a( kiiowledged 
authority on the bul)]ert, fioin which, iftei consideration of 
the moie impoitant c ises there indicated, i deal peieeption of 
the extensile ipplic abilit\ of the follow in^r niaxinis can alone 
be derned 


OpTTMis Imucihi-s ItiiiiM I SI s {2 Itisi 2^i)--rsaqe n 
ihi best inti 1 putt 1 of thtnqs 

Custom, ionsuifuiJo, is i law not wiilten, established by 
lonp iisapfe and the consent of oui ancestois {n) and hence it is 
said that usaj^e, usn\, is the le^al eddenre ot custom (/i) 
Moreo^er, where a law is estiblishcd In an imjdied consent, 
it IS either common law oi custom if iinneisal, it is (ommon 
law (c), if paiticiilai to this ot thit place then it is (ustoin 
When anj piactice was, in its origin, found to be convenient 
and beneficial, it was naturally lepeated continued from ‘ige 
to afje, and giew into a law, eithei local or general fc/) A 

(a) Tooob I iiw Diet tit Custom 

(b) Per Ba}le\ J , iii Read \ Rann, 10 B & ( 43h 

(c) In point of fact the common law of En,;lRiu1 tex non smpta is nothin;' 
but custom ( Jud;;n] in Vunn a Varfy, 3 Curt 152 at p %3) But the claim 
of any particular yihce to be exempt from the obli^itinn im[iOsi<l ht the common 
law, may also be properly called a custom (Id ) 

(d) 3 Salk 112 Er non eenpte fue renit quod mus comprohant aam diufumt 
mores coneeiuu ufentittm comprohaU legem mitantur T 1 2 ^ roiutteftidtntc 
;tie eiee putatur id quod roluntate omntum wnc Irge reiustas comprohattt-^Cic 
delnyent ii 22 
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custom, therefore, or customarv law, nia\ be defined to be a 
usage which has obtained the force of la^t, and is, in truth, 
the binding law, within a particular distiict, or at a particular 
place, of the persons and things Tthich it concerns (c) , conwetvdo 
loci ett ohservanda (f) 

There are, howe\er, several requisites to the ^alldlt^ of a 
cilstom, which can here be but biiefiv specified 

First, it must be certain, or capable of being i educed to a 
certainty (g) Therefore, a custom that lands shall descend 
to the most worthy of the owner’s blood, is void, for how shall 
this worth be determined^ but a custom to descend to the next 
male of the blood, exclusne of females, is certain, and therefoie 
good And a custom to pay a year’s improved \alue foi a fine 
on a copyhold estate is good , foi , although the ^ alue is a thing 
uncertain, }et it may at an^ time be ascertained (h) 

Second!}, the custom must be reasonable in itself, or, rather, 
not unreasonable (i) A custom is unreasonable \nd bad if it 
conflicts uith the general principles of the common law, such 
as a custom which would compel persons to alienate propert\ 
without an exercise of fiee will (j) A custom, howe\er, is not 
unieasonable meiel\ because it is control} to a paiticulai maxim 
or rule of the common law, for (onsuetudo ei lerfa tavm 
raftonahili untata pnvat iominunem legem (A) custom, when 
grounded upon a certain and reasonable cause supersedes the 
common law (1 ) , in proof whereof mav be instanced the c ustoms 
of gavelkind and borough English (m), which are directly 


(e) Tanistry Cate Div Ir 29 at 31 % (cited m Tr/jon \ Smifh 9 A i F 400, 
at p 421 and m Rogers v Brenton 10 Q B 26 at p 63) 

(/) Finch s Cate, 6 Bep 6Sa at 67a bee Busker v Thompson 4 ( B 4A 

(g) Bluett V Tregonntng 3 A A F 554 at p 575 (^here tlie (uatotn alleged 

was designated b} Williams J as uncertiin indefinitr and ihsnrd ) 
Constable \ NtchiOson 14 C B \ S2K) A \ Mathias 21 h J Ch 761, 
PadvBtek v Kmght 7 Exch 864 Wilson \ Willed, 7 East 121 Broadbent v 
Wilkes, Willes, 360 and Cm error) 1 Wile, 63 (which also shows that a custom 
must be reasonable with this case cf Rogers t Taylor 1 H A In 706), Carlyon 
V Lovenng Id 784 

(It) 1 Blac Com 78 , 1 Roll Abr 565 Tanutry ( ase Dav Ir 29, at 33 
(t) 1 Blac Com 77 

(;) Johnson v Clark [1906] 1 Ch 303 
(k) Co Litt 113 a , Tyson v Smith, 9 A A E 406, at p 421 

(2) Litt 8 169 Co Litt 33 b Falmouth v George 5 Bing 286 at p 293 

It IS of the very essence of a custom that it should yary from the common law 
(per Ld Kenyon in Horton v Beckman b T R 760 at 764) 

(m) See Muggleton v Barnett, 2 H E N 653 The law takes notice of the 
custom of borough English and therefore in pleading the custom its nature need 
not be specially set forth (Doe d Hamilton \ Chft, 12 A A E 566 at p 679) 
The same remark applies to the custom of gayelkind (see Co Litt 175 b) 


Costom, 
when good 
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oontran to the general law of descent, or the custom of Kent, 
which is opposed to the general lau of escheat (») Eefernng 
to a peculiar custom respecting the descent of copyhold lands 
in a manor, Cockburn, J , obser\ed that such “ local customs 
are remnants of the older English tenuies, which, though 
generally superseded by the feudal tenuies introduced after the 
dominion of the Normans had liecome hrmly established, yet 
lemained in man} places, probabl> in manors which, instead of 
passing into the possession of Norman lords, lemained in the 
hands of English proprietors These customs, therefore, are 
not merely the result of accident or capiice, but were origmall} 
founded on some general piinciple or rule of descent (o) 
Further, a custom is not necessaril} unreasonable because 
it 18 jiiejudicial to the interests of a piivate man, if it be for 
the benefit of the commonwealth, as the custom to turn the 
plough upon the headland of anothei, which is upheld in favour 
of husbandly, oi the custom to di\ nets on the land of another, 
which is likewise upheld in fi\our of fishing and for the benefit 
of naMgatiou (p) Similaih, the cxisience of a fan liemg 
treated as a inattei of public convenience, i custom to erect 
stalls at a fan upon the highway nia\ be leasonable, though 
the exeicise of the custom causes a piitial obsti notion of the 
higbwa} so long as the fair continues (7), and upon the giound 
that recreation is ne(fssar\ (?) it has been held to be a good 
custom foi the inhabitants of a paiish, at all seasonable times 
of the yeai, to enter upon a dose within the parish, and there 
to erect a inavpole and dance round it, and otherwise to enjoy 
upon the close an} lawful and innocent recreation (s) Again, 
in the interests of agriculture, it is a reasonable custom that 
a tenant shall haye ihe wa^ -going crop after the expiration of 

(n) See 2 Blac Com 84 

(0) Muggleton \ BartifU 2 H AN 653 at p 681 of 1 Blac Coin 7i 

(p) Mercer > Denne [1206] 2 Ch 638, see Tyean v Smith, 9 A A E 406, at 

p 421, Co Litt S3 b Bee also Falmouth y George, 6 Bing 286, at p 203 
There cannot be a custom for the inhabitantb of % parish to have, as such a 
profit A prendre in alieno solo (Gateward e Case 6 Bep 52 b) set Ooodmun v 
Saltash, 7 App Oas 633 Neill v Devonshire, 8 Id 135, at p 154 Fitzhardinge 
y Purcell [1208] 2 Ch 139 

(9) Elu^ood V Bullock 6 Q B 383, see Simpson \ Wells L R 7 Q B 214 

(r) Bee Abbot v Weekly, 1 Ley 176 Fitch v Baioltng 2 Black Hv 393 

at p 328 

(<) Hall V Nottingham 1 Ex D 1 A custom for the inhabitants of a parish 
to tram horses at all seasonable tunes of the year in a place outi ide the parish is 
not good (Soicerby \ Coleman, L B 2 Ex 96 cf Edwards v Jenkins, [ISOfi*! 
IGh SOB) 
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his term (i), and that a tenant, \\ho Iwund to use his farm 
m a good and tenantable mannei and according to the rules 
of good husbandly, ma^, on quitting the faim, charge his 
landlord with part of the expense of diaining land ^huh needed 
drainage, though the diainage ^as done \cithout the landlord's 
consent or knowledge (u) 

• On the othei hand, a custom, which is rontiar\ to the 
public good, or prejudicial to the many and beneficial only to 
some particular person, is repugnant to the hnv of leason, 
for it could not ha\e had a reasonable commencement For 
example, a custom set up in a manor on the pait of the lord, 
that the commoner cannot turn in his cattle until the loid has 
put in his own, is cleaily bad, for it is injurious to the multitude 
and beneficial onl\ to the loid (t) So, a custom is bad, that 
the loid of the manor shall have £3 foi e^ery [lound-bie.uh of 
any stranger (y), or that the loid of the manoi nia\ detim a 
distress taken upon his demesnes until fine be made loi the 
damage at the bid’s will (c) In these and siinilai cases («), 
the customs theinsehes are \()id, on the ground of then having 
had no reasonable commencement — as being founded in wrong 
and usuipation md not on the \oluntnrv consent of the people 
to whom they relate (b), for it is a tnie primiple, that no 
custom can pre\ail against light, reason, oi the law of natuie 
The will of the people is the foundation of that custom, which 
subsequentlv bee onies binding on them , but, if it be grounded, 
not upon reason, but erroi, it is not the will of the people (c), 
and to such a custom the estiblished maxim of law applies 
vwlu^ usus aholendin (c/) — eMl oi invalid custom ought 
to be abolished 

(f) Wtgglesworfh v Datlmn Doup;! 201, and 1 Rm Ti C 12th ed p 613 
(tt) Mousley v Ludlam 21 L J Q B 64, Ddhy v Htrst IB A B 224 
Saltshury v Gladstone 9 H L Cae 6% (followed m Blewett v Jenktm 12 G B 
N S 16), IS an important case with reference to the reasonableness of a custom 
See also Phillips v Ball 6 C B N S 811 Compare the Agricultural Holdings 
Act, 1908 (8 Edw 7 c 28) 8 3, Soh I Pt H 

(x) lear Bk 2 H 4 fol 24 B pi 20 1 Blac Com 77 

iy) See Tyson v Snuth 9 A A E 406, at p 422, n (a) 

(z) Ibid , p 422 

(a) Douglas v Dysart, 10 C B N 8 688 See Phtlhps v Ball, 6 C B N 8 

811 

(b) Tyson v Snuth, 9 A A E 406 at p 422 

(c) See Taylor, Cit Law, 3rd ed , 245, 246, Noy, Mai. , 9th ed , p 59, n (a) , 
Id 60 

(d) Litt 8 212 , 4 Inst 274 , Hilton t GranvtUe 5 Q B 701 (as to which case 

see Gill V Diehnson 5 Q B D 169 Lope v Bell, 10 Q B D 547, at p 661, 

Bueeleugh v Wakefield L B 4 H L 877, at p 399) See, also, Rogers v 
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Thirdly, the custom must have existed from time imme- 
morial (e), it IS no good custom if it originated within the 
time of legal memory (/) But, in the absence of evidence to 
the contrary, the immemorial existence of a custom should be 
inferred, as a fact, fiom an uninterrupted modem usage to 
obseive it (y), and ^\henevei it is found that a custom has 
existed immemoiialh , it is the dut> of a Court of la^ to presunfe 
that it had a legal oiigin, if an} legal oiigin is reasonably 
possible (/;), foi “it is a maxim of the Uys of England to gne 
effect to evei} thing whnh ap])ears to lia\e been established 
for a consideiable time and to presume that uhat has been done 
has been done of right and not of wrong ” fi) , and “ it is a most 
con\enient thing that e^ery supposition, not holly iriational, 
should be made in favour of long-continued en]o\ment ” (y) 
Fouithh, the <ustom must ha\e continued without any 
inteiiuption , foi an\ interruption would cause a tempoiarv 
cessation of the custom, and the revi\ il would give it a new 
beginning, which must necessarily be within time of memory, 
and (onse([uentl\ the custom will be void But this must be 
undei stood with legard to an inteiiuption of the right for an 
inteiruption of the jiossession onl\, for ten or twent\ vears, 
will not destro\ the custom As, if the inhabitants of a parish 

Taylor 1 H A N 7(X> Clayton \ Corby 5 Q B 415 (wlitrc a prescriptive right 
to dig (lai ipias held unrtasonable— cited T d Denman in Wtlktnson v 

Haygarth 12 Q B 837 at p 845) Gihhs \ Flight 3 C B 581 Bailey v 
Stephens 12 C B N S 91 Constable v huhohon, 14 Id 230 241 In Lewis 

V Lane 2 M) AK 449 a custom inconsistent \\itli the doctrine of resulting trusts 
was held to be unreasonabU 

The Superior Courts lu\t at all times in\estigated the customs under which 
justice liat> been administered by local jurisdictions and unless they are found 
consonant to reason and m hirmonv with the principles of law, they have always 
been rejected as illegal (Judgm , Cox v Mayor of London 1 H AC 338 at 
p 368) 

(e) Legal menioi> begins with the beginning of the reign of Richard I , see 
Litt B 170 

(/) 1 Biac Com 76, S'owpvon \ Wells L R 7 Q B 214 See also Mounsey 

V hmay 3 H A C 48() md cf De la Warr \ Miles 17 Ch D 636 With 

regard however to usages of trade, the custom may change, and a new custom 
may become notorious so as to be incorporated into e\er\ contract unless it be 
expressly excluded iper Channell, J m Moult x HalMay [1898] 1 Q B 125, 
at p 130) 

f^) ft x Jolliffe 2 B AC 54, Jenkins ^ Haney, 1 Cr M A R 877 at 
p 894 2 Id 393 it p 407 see Shephard y Payne 16 C B N S 132, 
Bryant \ Foot L R 3Q B 497 , Lawrence v Hitch Id 521 Holford v George, 
Id ()39 Mercer \ Denne [1904] 2 Ch 634 

(h) Goodman \ Saltaeh 7 App Cas 633, A G v Wnght, [1897] 2 Q B 
318 see also Foreman v Free Fishers of Whitstable, LR4HL266 atp280 

(i) Per Pollock C B , in Gibson v Doeg 2 H AN 615 at p 623 

(}) Per Bramwell, B , in Penryn v Best, 3 Ex D 292, at p 299, see Ttlbury 

T Stha, 45 Ch D 98 
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have a customan right of watering their cattle at a certain 
pool, the custom is not destroyed though they do not use it for 
ten years it onl\ becomes more difficult to prove, but, if the 
right be in anv va> discontinued for a single day, the custom 
is quite at an end (k) 

Fiftlih, the custom must ha\e been iteaiiahlii enjoyed and 
dtcqwieHced iw, not subject to contention and dispute For, 
as customs o^e their origin to common consent, then being 
immemorial!} disputed, either at laiiv oi otherwise, is u proof 
that such consent was wanting (/) 

Sixthh, a custom, though established by consent, must, 
when established, be (ompnhory^ and not left to the option of 
every man whethei oi not he will use it A custom that all 
the inhabitants shall he rated tow aids the maintenance of a 
bridge w ill be good , but a c ustom that every man is to contribute 
thereto at his own pleasuie, is idle and absuid, and indeed no 
custom at all (m) 

Seventhly, customs existing in the same jdace “ must he 
consistent uith each othei , one custom cannot be set up in 
opposition to another Foi if both are lealh customs, then both 
are of equal anti(|Uit\, and Imth established bv mutual consent 
which to sa^ of c ontradic tor> customs is absurd ’’ (n) 

Eiglithh, customs in derogation of the common law, or of 
the general rights of piopertv, must lie strictly constiued (o) 

Ninthly, if it is sought to attach a custom oi usage to a 
wiitten contract it must not be inconsistent theiewith, therefore 
where b^ the terms of a charterpart\ a ship was to pioceed to 
a ceituin poit, or so near thereto as she could get, and there 
dischaige hei caigo as custoiiiar}, it was decided that a custom 
of the poit b\ which the chaiterei was bound to take delivery 
onl} at the port, and not at a place as near thereto as the \e8sel 
could safely get was excluded, as being inconsistent with the 
written contract (p) 

Where, then, continued custom has acquired the foic e of an 

(k) 1 Blac Com 77 

(/} Ibid 

(m) 1 Blac Com 78 This does not mean that a trade usage cannot be 
excluded b\ contract 

(n) 1 Blac Com 78 

(o) Ibid Judgm in Rogers \ Brenton, 10 Q B 20, atp 57 , per Bay le) , J in 
Rtehardson v Walker^ 2 B A C 827, at p 839 Bee as to the above ruli , per Cock 
bom C J , m Muggleton \ Barnett 2 H 4 N 653, at pp 680 681 

(p) Hayton v Jrrtn, 5 C P D 130 See also The Alhambra, 6 P D 68, 
Reynolds v Tomhnson, [1896] 1 Q B 586 
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express law (j), lefereiice must of couise be mad© to such custom 
in order to determine the rights and liabilities of parties, arising 
out of transactions which are aftected by it, opHmus interpres 
rerum usxis This maxim is, ho\ve^ei, likewise applicable to 
many oases, and under many circumstances, which are quite 
independent of tustomar\ law in the sense m which that term 
has been heie used, and which are legulated by mercantile 
usage and the peculiar lules recognised b} merchants 

The law merchant, it has been observed, forms a branch 
of the law of England, and those (ustoms which have been 
univeisally and notoriously ])ie\alent amongst merchants, and 
have been found b^ ex]>erience to be of public use, have been 
adopted as a part of it, upon a juinciple of convenience, and 
for the benefit of trade and commerce, and, when so adopted, 
it 18 unnecessary to plead and pio've them (r) 

In cases, also, relating to mercantile contiacts, courts of 
law will, in ordei to ascertain the usige and understanding of 
merchants, examine and lieai witnesses con\ersant with those 
subjects, foi meichantb ha\e a style peculiai to themselves, 
which, though short, yet is understood b\ them, and of which 
usage and custom aie the legitimate interpreters (s) And this 
principle is not confined to mercantile contiacts or instruments, 
although it has been moie frequently applied to them than to 
others (t), but it may be stated generally, that where the words 
used by parties ha\e, by the known usage of trade, by any local 
custom, or amongst j)aiticular classes, acquired a peculiar sense, 
distinct from the popular sense of the same woids, their meaning 

(q) See Judgni in Tyson \ Smtth, 9 K A E 40fj at pp i2o, 42R 
(f) Judgm m Barnett \ Brandao 7 Scott N R 301 up 327, and in the 
same case (H L ) 12 Cl A F 787, at pp 805 810, see also Bellamy \ Marjort 
banks 7 Exch 380 Jones \ Peppercorra 28 L J Ch 158 

As to the mode of proving mercantile usage, see Mackenzie \ Dunlop 3 
Macq 22 

(«) 3 Stark E\ 1033 Id 4th ed 701 (cited in Smith v Wilson, 3 B A Ad 
728, at p 733) per Ld Hardwicke in Baker v Paine, 1 \es 466, at p 460 See 
Startup V Macdonald, 7 Scott, N R 260 (where the question was respecting the 
reasonableness of the time at which a tender of goods was made, m the absence 
of an\ usage of trade on the subject) , Coddtngton v Paleologo, L R 2 Ex 193, 
at p 107 

Evidence of former transactions between the same parties is receivable for the 
purpose of explaining the meaning of the terms used in their written contract, 
if ambiguous (Bourne v Gath^ 11 Cl A F 45) 

See further Johnston \ Usbome, 11 A A E 649 Steicart v 4herdetn 4 
MAW 211 as to which case see 1 Arnold Mar Insur 6th ed 203 n (1) 

(f) Per Parke T in Smith v Wnson 3 B A Ad 728 at p 733 where evidence 
was held admissible to show that by the custom of the countrv the word thousand, 
as applied to rabbits, dtnoted twelve hundred Spicer v Cooper 1 Q B 424, is also 
m point 
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may be ascertained by reference to that usage or custom (t/) 
And the question m such cases usually is, whether there \^as a 
recognised practice and usage ^ith reference to the transaction 
out of which the written con ti act between the pa i ties arose, and 
to which it related, yhich gd\e a particular sense to the words 
employed in it, so that the parties might be supposed to have 
used such words in that particular sense The character and 
description of evidence admissible for that purpose ’’ being “ the 
fact of a general usage and practice prevailing in that particular 
trade or business, not the ludgnient and opinion of the witnesses, 
for the contract mav be safeh and correctlv inteipieted by 
reference to the fact ot usage, as it may be presumed such fact 
IS known to the contracting parties, and that they contiact in 
conformity theieto, but the ludgment or opinion of the witnesses 
called affords no safe guide foi interpietation, as such judgment 
or opinion is confined to then own knowledge fr) 

The following examples must here suffice in illustiation of 
the sub]ett ]iist adverted to, and in the notes will be found 
references to a few cases, showing the operation of the well- 
known rule stated above, that evidence of usage mercantile or 
otherwise- (aimot be admitted to tary a wiitten contract (y) 

In an action for the bieadi of a contiait foi the sale of a 
quantity ot ganibiei, evidence was held admissible to show that 
b} the usage of the trade a “bile ’ of gambiei was understood 
to mean a package of a ]Jditirulai description, and, consequently, 
that the contiact would not be dul^ pei formed bv tendering 
packages of a totallv difteient description (r) 

(tt) Judgra RoherUon \ French 4 East, 110 at p 135 Ste T arhr v Cnck 
4 H & N 412 , Btrrell \ Dryer, 9 App Cas 345 

(x) Judgm Lewis v Marshall, 8 Scott, N B 493, see Russ S Aao Co v 
Silva, 13 C B N S 610 

As to mercantile i^ords see also Peek v N Staff Ry Co , 10 H L Cas 473, 
at p 543, Sutton \ Cicert 15 App Cas 144 

iy) In the under mentioned cases evidence of custom or usige \iva8 held inadmis 
Bible for construing a mercantile instrument Dickenson v Jardine, L B 3 G P 
6^, Hall V Janson,i'E & B 500 Cockburn'V Alexander f> C B 791 Spartali 

V Benecke, 10 C B 212 (distinguished m Godts v Rose, 17 C 6 229 at p 234, 

and m Field v Leiean, 6 H & ^ 617) , Couturier v Hastie, 8 Exch 40 and 9 
Id IQQ, Re Stroud, 8 C B 502 See Miller ^ Tethermqton, 611 278, and 

7 Id 954 , Symonds v Lloyd 6 C B N S 691 , Foster v Mentor Life iss Co , 
3 C & B 48 

Parol evidence may be admitted to show that a person whose name appears 
at the head of an mvoice as vendor was not in fact a contracting party , Holding 

V Elliott, 5 H AN 117 , or to show that there never was any contract between 
the parties , Rogers v Hadley 2 H AC 227 , Kempson v Boyle 3 Id 763 Hurst 

V G W Ry Co 19C B N S 310 

(a) Gorrtssen v Pernn 2 C B N S 681 See Devaux v Conolly 8 C B 
640 In the following cases evidence of mercantile usage has been admitted to 
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Difference 
between 
custom of 
merchants 
and usage of 
trade 


It IS impoitant when considering this question to hear in 
mind the difteience betiteen the general custom of merchants 
and the usage of a particular trade The former is the estab- 
lished law of the land, it lecenes judicial notice, and therefore 
does not requiie to be pro\ed in the ordmar-v way by the 
evidence of witnesses It has had its origin no doubt in the 
practice of menhants, which, haiing been uniformly observed 
for a long period of time, comes at length to be judicially 
noticed It is not possible to sai at what exact period of time, 
01 by what precise means, this change takes place, but probably 
after the custom has been frequentlj plowed as a fact in and 
recognised bv the Coiiits as a binding custom in a particular 
trade they will take ]iiclicial notice of it («) Thus the custom 
for hotel-keepei s to hue the fuiniture fni their hotels has been 
bo frequently ])io\ed that the Courts take judicial notice of it 
in questions aiising on the leputed ownership clauses in the 
statutes 1 elating to bankiuptcy (h) 

Where eyidence ot an established local usage — as on the 
stock exchange of a jiarticulai town (() is admitted to add to 
01 to aftect the construction ot a written contiact, it is admitted 
on the giound that the contnclmg parties aie both cognisant of 
the ubage, and must l>e jiresumecl to haye made their agreement 
with refeience to it but it seems that a person who employs 
an agent to tiansact business foi him in i particular market is 
l)ound b> its usages, though he l>e ignorant thereof, proyided 
the same are reasonable, and do not change the intrinsic nxture 
of the employment, but meiely legiihte its perfoiinance (d) 


explain words or phrases occuning in written contracts — month Stmpgon v 
Margitwi 11 Q B 23 net proceeds f atne \ Horsfall 1 Lxch 619, wet 
as applied to palm oil \\ arde \ Stuart 1 C B N 9 88 in regular turns of 
loading , Letdemann \ Schultz, 14 C B 38 iwitli which compare Hudson v 
Clmentson, 18 Id 213) 

(а) bee the observations and cases eollected in the notes to Wtgglesworth \ 
Dallison, 1 Smiths L G 

(б) Craucour \ Salter 18 Ch D 30 Ex p Turquand 14 Q B D 636 see 
Whitfield V Brand 16 M AW 282 where tlie Court appears to have judicially 
noticed the custom for booksellers to have in their shops books for sale on com 
mission Cf Be Goetz [1898] IQ B 787, Be Tabor, [1920] 1 K B 808 

(c) Baghffe v Buttencorth 1 Exch 425, Pollock v Stdbles 12 Q B 765 
Bayley v Wtlkms 7 C B 886 Taylor v Stray 2 C B N S 174 Cropper v 
Cook, L R 8C P 194, atp 198 , Torringfon v Lme,L R 4 C P 26 Grussel 
V Brutowe Id 86 Majrted v Paine, L B 4£x 81 and 2(^ Dante \ Haycock, 
Id 373 Ktdtion y Empire Mar Ina Co , L R 1 C P 536, and 2 Id 367, 
Chapman \ Shepherd, 2 Id 228 

(d) Eobmeon v MoHett LR 7H L802 atp836 , 8ee Perry v fiamett 15 
Q B D 366 and for a case where one contracting party was bound by a custom of 
a port of which he was ignorant see King y Htnde 12 L R Ir 113 
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There is also another extensne class of decisions in which Evidence of 
e\idence of usage is admitted to explain and constiue ancient 
grants or charters, or to support claims not incompatible 
therewith (e) Nor is there any difference in this lespcnt 
between a private deed and the king’s chartei (/), and in eithei 
(dse evidence of usage ma\ be gi\en to expound the instiument, 
provided such usage is not inconsistent Tvith, or repugnant to, 
its express terms (^) So, the immemorial existence ot certain 
lights or exemptions, as a modus or a claim to the ])a>ment ot 
tolls, md'\ be inferred from uninterrupted modern usage (//) 

Generali}, as legards a deed (as well as a mil)— the state of 
Ihe subject to which it relates at the time of execution ma} Ire 
inquired into and wheie a deed is ancient, so that the state ot 
the subject-mattei oi its date cannot be ])io\ed b\ direct 
eMdence, evidence of the mode in which the piopertv in ([uestioii 
has been held and en]o>e(l is admissible Thus, where the 
(juestion was wliethei the soil or meieh the herbage passed 
under the teim “ pastura in an ancient admission as entered 
on the court rolls of a manor, evidence was recened to show 
that the tenants had tor a long senes of \eais en]o\ed the land 
itself (?), for optnuvs ir}terffres rerum (1) 

Lasth, e’lidence of usage is likewise admissible to aid in Htatutes 
interpreting Acts of Parliament, the language of which is 
doubtful foi ef norma htqutndi are go^elnecl b} usage 


ie) Bradley ^ Pilots of ^eu castle 2 £ A B 427 Beaufort \ Swansea 1 
Exch 413 'it p 435, A G \ Drummond 1 Dm A War 35 Shore \ Wihoti 
9 Cl AF 569 

(/) All charttrH or grants of the Crown ma) be repealtd nr revoked ^hen tluv 
are contrarj to la\» or uncertain or injurious to the rights ind iiittrLsts of thud 
persons and the appropriate process for the purpose is b> writ of scire facias 
c Tudgm R V Hughes L R IP C 87) , see per Ld Kenvon in tthnell ^ 
Gartham, b T B 388, at p 398 

(g) R \ Saltiay 9 B AC 424 at p 435 Stammers \ Dixon 7 East, 200 
per Ld Brougham m A G v Brazenose Coll , 2 Cl A F 295, at p 317 , per 
Tmdal, C J , m Davis \ Waddmgton 8 Scott In R 807 at p 813 See Re 
Nottingham Corporn , [1897] 2 Q B 502, at pp 511, 512 ^ E Ry Co \ 
Hastings [1900] A C 260 

(A) See per Parke B in Jenkins v Harvey 1 Cr M A R 877 at p 894, per 
Richardson, J in Chad v Tdsed 2 B A B 403 at p 409 Foreman \ Free 
Fishers of Whitstable, L R 4 H L 266, and cases there cited Egremont \ 
Saul 6 A A E 924 Brune v Thompson 4 Q B 543 

(t) Doe d Ktnglake v Bevtss 7 C B 456 , see Taylor on £v , 11th ed , p 828 
(k) Per Ld W^ensleydale in lA aterpark v Fumell 7 H L Cas 650 at p 684 
(citing Weld \ Hornby 7 East, 199 , Beaufort v Swansea 3 Excli 413 , A G 
V Parker 1 Yes 43, and per Ld St Leonards in 4 G \ Drummond, I 
Dm A W 368) See the maxim as to contemporanea expositw ante p 440 As to 
coDstraing the rubrics and canons see Martin v Mackonochie, L R 2 A A £ 
116, at p 195 
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The meaning of things spoken or written must be such as it 
has constantly been received to be bv common acceptation (Z), 
and that exposition shall be preferred, Tvhich, in the ^ords of 
Sir E Coke (tt?), is ‘'appro\ed bv constant and continual use 
and experience ** optima enim est leqn interpret ionmetvdo (n) 
Thus, the Court was influenced m its constiuction of a statute 
of Anne, by the fact that it was that which had been generally 
considered the true one for one hundred and sixty years (o) 


CuiLIBET IN SUA AUTt PFRIIO EST CliEDENDlM [Co Lltt 
126 a ) — Credence should be given to one shlled in h is 
peculiar profession 

Necessity of Almost all the injuries, it has been obser'ved, which one 
indiyidual may leceiye from another, and winch lay the founda- 
tion of actions, involye questions peculiar to the trades and 
conditions of the parties, and, in these cases, the jury must, 
accoidmg to the aboye maxim, attend to the witnesses, and 
decide according to their number, professional skill, and means 
of knowledge Thus, in an action against a surgeon for 
Ignorance, the question may tuin on a nice point of surger> 
In an action on a policy of life insuiame, ])h\si(ians must be 
examined So, foi in]uries to a mill woiked by running \^ater, 
if occasioned by the election of another mill higher uji the 
stieam, mill-y lights and engineers must be called as witnesses 
In like manner, it may be necessa^^ for a jur\ to decide questions 
of iia\igation, as in the oidinary case of de\iation on a policy 
of maiine insurance, of seaworthiness, or where one ship runs 
down another at sea through bad steering (q) 

Evidence as Respecting matters, then, of science or trade (r), and others 
of the same description, persons of skill may not only speak 

(/) Sheppard \ Gosnold, A augh 169 at p 169 per Cro\ider J , m The Femioy 
Peerage oH L Cas 715, at p 747, Arg R v Bellrtnger 4 T K 810 at 819 

(m) 2 Inst 18 

(w) D 1 3, 37 , per Ld Biougham m Dunbar v Roihurghe 3 Cl & F 335 at 
p 854 

(o) Cor ^ Leigh L R 9 Q B 333, and see Maxwell Interp of Statutes, 

^ 6th ed , p 537 

(q) Johnstone \ Sutton 1TB 498, at pp 538, 539 

(r) The importame attachei to the lex mercatona, or custom of merchants, and 
the implied warranty by a skilled labourer, srtizan, or artist, that he is reason 
ably competent to the task he undertakes, ma} be referred to this maxim , see 1 
Blac Com 75 
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as to facts, but are e\eii allowed to gi\e their opinions in 
evidence ( 5 ), which is contrary to the general rule, that the 
opinion of a witness is not evidence Thus the opinion of 
medical men is evidence as to the state of a patient whom they 
have seen, and even in cases vhere the\ ha've not themselves 
seen the patient, but have heard the symptoms and paiticulars 
erf his state detailed by other witnesses, their opinions on the 
nature of such symptoms have been admitted (0 In jirosecu- 
tions for murdei, they ha\e, therefore, been allowed to state 
their opinion whether the wounds desciibed In witnesses were 
likely to be the cause of death (w) 

With respect to the admissibility in eMdeme of the opinion 
of a medical man as to a prisoner’s state of mind, tlie following 
question was proposed to the judges b\ the House of Louis (r) 

“Can a medical man, ron\ersant with the disease of insanity, 
who never saw the piisoner pieviouslv to the trial, but who was 
present during the whole tiial and the examination of all the 
witnesses, he asked his opinion as to the state of the prisonei’s 
mind at the time of the (ommission of the alleged (rime, or his 
opinion whether the prisoner was (onscious, at the time of doing 
the act, that he was 'acting contrary to law, or whether he was 
labouring under an^ , and what, delusion at the time^^’’ To this 
question the majoiify ot the judges returned the following 
answer, which removes much of the ilifficulty which tormerh 
existed with refeieiice to this, the most important j)ractical 
application of the maxim undei review, and must be (onsidered 
as lajing down the rule upon the subject ‘We think the 
medical man, iindei the cin umstances supposed, cannot, in 
strictness, be asked his opinion in tbe terms above stated, because 
each of those questions involves the determination of the truth 
of the facts deposed to, which it is for the ]ur\ to decide, and 
the questions are not mere questions upon a matter of science, 
m which case such e\ideiice is admissible But where the facts 
admitted are not disputed, and the question becomes sub- 
stantial!} one of science onh, it may be convenient to allow 
the question to be put in that general form, though the same 
cannot be insisted on as a matter of right ” 

Further, on the principle expressed by the maxim, ruihbet Insurance 

(8) 1 Stark Ev . 3rd ed 173, 175, Stark Ev 4th ed 96, 273 

(t) I Phil Ev , 10th ed 621 

(ttl Ibid 

(x) M Naghten 8 Case, 10 Cl A F 200 at pp 211 212 
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in sm arte yento est credendum, ship-builders have been 
allowed to state their opinions as to the seaworthiness of a ship 
from examining a suney taken by others, at the taking of 
which they themselves were not present, and the opinion of an 
artist is evidence as to the genuineness of a picture (y) But, 
although witnesses con^ersant with a paiticulai tiade may be 
allowed to speak to a prevailing practice in that trade, and 
although scientific persons may give then opinion on matters 
of science, it has been expressh decided that witnesses are not 
receivable to state their views on matters of legal oi moral 
obligation, noi on the mannei in which others would probably 
have been influenced if particular parties had acted in one 
way rather than another (c) For instance, in an action on a 
policy of insurance, where a bioker stated, on cross-examination, 
that in his opinion certain letters ought to have been disclosed, 
and that, if the> had, the polic) would not have been iinder- 
wiitten this was held to lie mere opinion, and not evidence (n) 
There is, however, authority to suppoit the view that such 
opinions are eMdence (h) It has been said that the differences 
to be found in these decisions are less upon any point of law 
than on the application of a settled law to certain states of facts, 
and that such evidence has only been ie]ected when it has been 
tendeied in an inquin, the natuie of which is not such as to 
requiie an> peculiar habits of thought or study m older to 
qualifj a man to understand it (c) Whether or not this be 
the true solution of the difficulty, it seems that, as a matter 
of practice, the eyidence of underw liters and brokers on 

(y) Phil £y , 10th ed 622 8o evidence as to the genuineness of handwriting 
given by a witness possessing the requisite experience and skill is admissible 
although little or no weight has bv many judges been thought to be due to such 
testimony (2 Phil Ev 10th ed SOB) see Doe d Mudd v Suckermore, 5 A A £ 
708, Doe d Jmktns v Done? 10 Q B 314 See Brookes v TuiKboume 6 Exch 
929, at p 931 , Newton \ Rtcketts, 9 H L Cas 232 

By the Cnininal Procedure Act 1865 (28 A 29 \ict e 18) s 8, comparison 
of a disputed writing with any writing proved to the satisfaction of the judge to be 
genuine shall be permitted to be made by witnesses, and such writings, and the 
evidence of witnesses respecting the same may be submitted to the Court and 
jury as evidence of the genuineness or otherwise, of the writing in dispute See 
R V Silverlock [1894] 2 Q B 766 

(s) Judgm m Campbell v Rickards, 6 B A Ad 840, at p 846 See, also, 
Orevtlle v Chapman, 6 Q B 731, as to which latter case see Taylor on Ev , 11th 
ed,p 971 

(o) Carter v Boehm, 3 Burr 1905 at 1913, 1914 see Campbell v Rickards, 
5B A Ad 840 

(b) See Chapman \ Walton, 10 Bing 67 Rickards \ Murdock, 10 B A C 
257 

(c) See notes to Carter v Boehm 1 Smith L C 
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such questions is being more and moie resorted to without 
objection (d) 

Where the fixing of the fan prite for a contract to insure 
18 a matter of skill and judgment, and must be eftected by 
applying certain general principles of cab illation to the parti- 
cular ( ircumstances of the indnidual case, it seems to be matter 
df eMdence to sho^ whether the fact suppressed would ha\e 
been noticed as a term in the particulai calculation In some 
instances, moieoier, the materiality of the fact withheld would 
be a question of pure science, in others, it is \ei\ possible that 
meie common sense, although sufficient to comprehend that the 
disclosure was material, would not be so to understand to what 
extent the risk was incieased by that fact, and, in inteimediate 
cases, it seems difficult in principle wholly to exclude eMdence 
of the nature alluded to although its importance inaj van 
exceedingly according to circumstances (e) 

The Peerage C ase offers a good illustration of the 

maxim (uihhet ui sva arte perito est (redendutn^ in so far as 
it applies to the legal knowledge of a party, whose e\idence it 
IS pioposed to take In order to prcne the law prevailing at 
Rome on the subject of inairiage, a Roman Catholic bisho]> was 
tendered as a witness, and was examined as to the nature and 
extent of the duties of his offu e in its bearing on the subject of 
mainage, with the Mew of ascertaining whether he had such a 
peculiar knowledge of the law lelatne to mainage as would 
rendei him competent to give eMclence lespecting it It 
appealed fiom this examination that the witness had lesided 
more than twent} yeais at Rome, and had studied the ecclesias- 
tical law pre\ ailing there on the above subject, that a knowledge 
of this law was necessary to the due discharge of an important 
part of the duties of his office , that the decision of matrimonial 
cases, so far as the> might be affected b^ the ecclesiastic al and 
canon law, fell within the jurisdiction of Roman ('atholic 
bishops, and, further, that the tribunals at Rome would respect 
and act upon such decision in any particular case if not appealed 
from It was held that the witness came within the definition 
of pentm, and was receivable accordingly (/) In a later case 

(i) Aroonld Mar Ins 5th ed 681, lontdet v Ptnder L R 9 Q B 531 
atp 535 

(e) 3 Stark Er , 8rd ed 867 888 

if) Sussex Peerage 11 Cl A F 86 See also, Dt Sara v Phtlhppe, 10 H L 
Cas 624, per Ld Langdale m Nelson v Bndpori, 8 Beav 527, De Bode v R , 
8 Q B 208, at pp 246, 250 et seq Perth Peerage, 2 E L Caa 866, it p 874 
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Example 
of rule 


it was held that the mercantile usage of a foreign country 
bearing on a particular subject maj be pio\ed by a witness who, 
though he has not been a lawyer bv profession, and has never 
held any official appointment as judge, ad\ocate, or solicitor, 
(an jet satisfy the Court that he has had spetial and peculiar 
means of acquiring knowledge respecting such usage {g) Thus 
the Court has allowed the law of a foreign country to be proveffl 
by the e\ idence of a secretary to the embassy of that country (k) 
Lastly, although m accordance with the principal maxim, a 
skilled Aptness maj be examined as to mercantile usage, or as 
to the meaning of a term of art, he cannot be asked to construe [i) 
a written document, for ad quashonem legis respondent judices 


Omnia Pri^suminiuh conira Spoliatorem (Branch , Max , 

bth ed , p 80 ) — Bve/y presumption is made against a 
wrong-doer 

The following case selves fonibh to illustrate this maxim 
An account of peisonal estate having been decreed m ecjuity, 
the defendant chaiged the plaintiff with a debt as due to the 
estate It was pioved that the defendant had wrongfulh 
opened a bundle of pajieis lelatmg to the account, which had 
been sealed up and left m his hands that he had altered and 
displaced the papers and that it could not be known what 
papers might have been abstracted The Court, upon these 
facts, disallowed defendant’s whole demand, although the Lord 
Chancellor declared himself satisfied, as indeed the defendant 
swore, that all the papers entrusted to the defendant had been 
produced, the ground of this decision being that m odium 
spoliatons onima proesumuntur (h) 


A long course of practice sanctioned by profesBional men is often the best expositor 
of the law (per Ld Eldon, in Candier v Candler Tac 225, at p 232) 

(g) Vander Donckt v Thellwson, 8 C B 812 *>06 E v Povey 22 L J Q B 

19 In Bmfoto v SequevslUy 5 Exch 275, a witness was held inadmissible to 
prove the law of a foreign country, whose knowledge of it had been acquired solely 
by etudj at a university in another country This decision was followed in Re 
Bonellt, 1 P D 69, and in Cartwright v Cartwright 26 V R 684 

(h) Re Dost Aly Khan 6 P D 6 

(t) Kirkland v Ktshet 3 Macq 766, Bowes v Shand, 2 App Cas 455 at 
p 462 

(k) W ardour \ Bensford l\em 452 Sanson \ Rumsey,2Vem 561, affords 
another illustration of the maxim See also Dalston v Coatsworth, 1 P Wms 
731 (cited Arg in Ld Melville s Trial 29 St T 550, at p 1194) , Gartside v 
Rateliff, 1 Chanc Cas 292 
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Again, “ if a man, by his own tortious act, withhold the 
evidence by which the nature of his case would be manifested, 
e\ery piesumption to his disadvantage will be adopted ” {1) 
Where a party has the means in his power of rebutting and 
explaining the evidence adduced against him, if it does not 
tend to the truth, the omission to do so furnishes a strong 
Aiference against him (m) Thus, where a person who has 
wrongfully converted propeity will not produce it, it shall be 
])resumed, as against him, to be of the best desciiption (?i) 
On the other hand, if goods be sold without an> expies^i 
stipulation as to puce, and the seller prove their deliver), but 
gne no evidence to fix their 'salue, the\ are presumed to be 
worth the lowest price foi which goods of that desdiption 
usually sell, unless, indeed, it be shown that the buyei himstlf 
has destro\ed the means of ascertaining the value, foi then a 
tontrarv piesumjdion aiises, and the goods are taken to be ot 
the veiy best description (o) 

Accoiding to the same principle, if a man withhold an 
agreement unde? which he is chargeable, after a notice to 
]noduce, it is piesumed, as against him, to lia\e been propeilv 
stamped, until the contni\ appear (/>) Where a public officer, 
such as i sheriff, pioduces an instiument, the execution of which 
he was bound to procure, as against him it is jnesumed to have 
been dul) executed (q) Moreover, if a person is pro'ved to 
have defaced oi destroyed a written instrument, a presumption 
aiises, that, if the truth had appealed, it would have been 
against his interest, and that his conduct is attributable to 
his knowledge of this ciicumstance, and, accordingly, slight 

(l) 1 Smith, L C 12th ed , pp 410 411 see Crisp v Anderson, 1 Stark 35 
The maxim likewise applies to the spoliation of ship s papers, The Hunter, 1 Dods 
Adni R 480, at p 48C] , The Johanna Emilte, 18 Jur 703, at p 705 

(m) A 0 \ Windsor, 24 Beav 679, at p 706 

(n) Armory v Delamme 1 Stra 604 (followed in Mortimer v Cradock, 12 
L 7 C P 166, and applied bv Ld Caims in Hammersmith Ry Co v Brand, 
L H 4 H L 171 at p 224i But * i person who rtfuses to allow his solicitor 
to viohte the confidence of the professional relation cannot be regarded in the 
same odious light as was the jeweller in the above case (per Ld Chelmsford in 
Wentworth v Lbyd 10 H L Caa 689) See too, Wtlhamson v Rover Cycle 
Co , [1901] 2 Ir B 615, where the maxim was held not to apply in a case where 
the defendants destroyed parts of a biocle which the plaintiff had sent them for 
mspection after they had been examined by his own expert witiusses 

fo) Clunnes v Pezzey, 1 Camp 8 (followed in Lawton v Sweeney, 8 Tur 
964) See Hayden v Hayward, 1 Gamp 180 

(p) Crisp V Anderson, 1 Stark 35 See Marine Invest Co v Havtside, L R 
5 H L 624 

iq) Scott V Waithman 3 Stark 168 , Plumer v Bnsco, 11 Q B 46, at p 52 , 
Barnes v Lucas, By ft M 264 


Withholding 

evidence 



MAXllCS APPLICABLE TO THE LAW OF EVIDENCE 


Rale in 
actions of 
ejectment 


evidence of the contents of the instrument will usually be 
sufficient (r) A testator made a will, by which he devised an 
estate to A , and afterwards made another will, which was lost, 
and Tvhich the jury found, by special \erdict, to have been 
different from the former will, though thej did not find in what 
particular the difference (onsisted the Court decided that the 
devisee under the first will was entitled to the estate, but Loid 
Mansfield observed, that, if the devisee under the first will had 
destroyed the second, it would have been a good ground for 
the jury to find a relocation (s) 

With reference to the cases in which a deed or other 
instrument, which ought to be in the possession of a litigant 
paity, 18 not produced, the genera] lule is, that the law excludes 
such evidence of facts as, from the nature of the thing, supposes 
still better evidence in the part\\ possession or power And 
this rule is founded on a piesumption that there is something 
in the evidence withheld which makes against the party 
producing it (f) Tuyimn v Knowles (w) may be referred to 
111 connection with this part of the subject That was an action 
of trespass qu d /r , at the trial of 'which the plaintiff relied 
upon his bare possession of the close, although it appeared that 
he had taken it under an agieement in wilting which was not 
produced, the judge diiected the jurv that ha\ing pio\ed that 
he was in possession of the close at the time of the trespass, 
the plaintiff must lia've a -veidict, but that to entitle himself 
to more than nominal damages, he should ha\e shown the 
duration of his term And this direction was upheld b’v the 
Couit, Maule, J , observing that the plaintiff had the means 
of showing the quantum of his interest, and that “the non- 
production of the lease raised a presumption that the production 
of it would do the plaintiff no good ” 

On the principle of this maxim rests the well-known rule 
in actions of ejectment that the plaintiff must recover by the 
strength of his own title, not the weakness of his antagonist's, 
for no one can recover in ejectment who would not be entitled 


(f) 1 Phil E\ 10th ed 477 478 where various case are cited exemplifying the 
maxim m the text, Annesley v Anglesey, 17 St Tr 1139, at p 1430, 1 Stark 
Ev 3rd ed 400 Eoc d Haldane ^ Harvey 4 Burr 2484 , Tnmlestown v Kemmts 
9 Cl & F 749, at p 775 

(s) Harwood v Goodnght Cowp 87 

it) Ab illustrating the nature and force of this presumption, see Lumley v 
Wagner lI)eGM&6604 atpp 633, 634, Braithwmte v Coleman, 1 
Har k 229, ilfaeon v Morley 34 L J Ch 422 

(tt) 13 C B 222, see Rust v Vtctona Dock Co , 36 Ch D 113, atp 119 
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to enter Tvithoiit biiiiginpr ejectment, and an;y peison entering 
on the possession ot the tenant, unless lie has a lietter title, 
IS a wrong-doei 

If the evidence alleged to lie withheld is shown to be 
unattainable, the presumption lontra ^pohatorem (ea^et^ and 
the inferior eMdente is admissible ‘If, therefore, a deed be 
iS the possession of the adverse party, and not pioduced, or if 
it be lost 01 destiojed, no matter whether by the ad^else pait) 
or not, serondau e\idenre is clearlj admissible, uid, if the 
deed l>e in the possession of a thud person, who is not b\ law 
( ompellable to produce it, and he refuse to do so, the result is 
the same, for the object is then unattainable b\ the pait\ 
offeiing the secondan eMdence” (r) 


OmM\ PRFSlMlMliR Rirr JT SOI^^yITI!R ISSI Adi (Co Lift 
6 212 h ) All (Kts are pnsumed to han bean dont 

lightly and ngulaily 

Er dnitni nifafe tcmpori^ omnia piasinnnnfin iiti et solen- Rulcstittd 
niter esse aita (y) Anti(juit\ of time tortifietli all titles 
and siip])oseth the best beginning the law can gne them ’ (:) 

It IS a ma\im of the law of Kngland to gne elfect to e^er\- 
thing wlinli ijipcais to line lieen established foi a consideiablt 
course of time and to picsume that what has been done was 
done of light, and not of wiong ’ (a) “ It is i most coinenient 

thing that p^el^ sujiposition, not wholH iiiational, should bi 
made in la^oui of long-continued enjoyment ’ (bj This maxim 


(r) Judgm Doe d Gilbert ^ Ho^s 7 M A W 102 at p 121 Marriott \ 
Downes lA Ah 31 Cooke \ Tansuell STiunt 450 

iy) Jenk Cent 185 Roberts \ Bethell 12 C B 778 seems to offer an illOfltri 
tion of tlm presumption Sft Potez \ Olossop IFxch 18() at p 191 (ol)ber\(d 
upon by Ld W ensleydale in Buller v Mountgarret 7 H L (is f>33 at p <>47 1 
Morgan \ Whitmore 6 Exch 716 

( 2 ) Slade V Drake Hob 205 at 297 Elite v jifapor of Bridgnorth 15 C B 
N S 52 

(a) Per Pollock C B in Gtbeon v Doeg, 2 H AN 615 at p 623 ind iit 
Prtoe \ Wortoood, 4 Id 512, at p 514 where he observed, Tlu law will presuiiic 
a state ot things to continue which is lawful in every respect, but if the contiiiu 
ance is unlawful it cannot be presumed 

(b) Per Bramwell, L J in Penryn v Beet, 3 Ex D 292 at p 299 See al o 
Philippe V Halhday, [1891} A ( 228 it p 231 G E By (0 \ (foldemid 9 
App Cas 927, at p 939, Goodman v Saltaeh, 7 App Cas 633 

L i£ 


39 
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MAXIMS APPLICABLE TO THE LAW OF FMDENCE 


Buie applies 
to private 
righte 


Ancient 

deeds 


applies as well where matters are in (ontest between piivate 
persons as to matters public in their nature {() 

For instance A lease of a house (oiitained a covenant b\ 
the lessee that he would not, without the lessor’s consent, carry 
on any trade upon the demised piemises, noi conceit them into 
a shop, nor sutler them to be used for an} purpose other than a 
dwelling house The house was (on\eited into a public-house 
and giocei} shop, and the lessor, with lull knowledge of this 
fact, continued to accept the rent foi more than twentv -vears 
The plaintift, having pui chased from the lessoi the reversion 
of the ])remi8es, brought an action of ejectment for bieacli of 
the co\enant It was held that iisei of the premises in then 
alteied state for moie than twentv "Jth the knowledge 

of the lessor, was evidence from which i juiv might piesume 
that the alteration was made with his licence (cf) 

Wheie indeed, a jmvate light is in question, the presump- 
tion omnia iih atUi may, as has been ahead} stated, 
aiise, under various and wholl} dissimilar states of facts, ex 
diutuimtaU Umpotis Thus, the eniolment of a deed mav be 
presumed, where there has been a conveyance bv lease and 
release, the existence of the lease mav be jiiesumed upon the 
production of the release, and liven of seism, the surrender 
of a cop} hold estate, or a reconvevance fioni the mortgagee to 
the mortgagoi, ma} be presumed (e) Wheie an attestation 
clause to a deed slated that the deed had been signed, sealed 
and delivered, and commissioneis before whom the deed had 
to 1)6 executed, certified that the parties had acknowledged the 
same, the Court presumed that the deed had been properlv 
sealed, although upon its face there was no sign of the 
impression of a seal (f) 

Fpon the same piinciple proceeds the rule that deeds, wills, 

(c) See per Pollock C B in Reed v Lamb, 6 H AN 75 at pp 85—86, per 
Crompton J in Dawson v Surveyor for H'tllougiEbi/, 5 B A S 1^0, at p 924 

(d) Gtbson \ Doeg, 2 H AN 615 

(e) Per Watson B , in U^tlliam« v Eyton,2H AN 771 at p 777 and cases 
cited in Doe d Roberton v GiM’duier, 12 C B 119 So i lease is presumed, in 
the absence of e\idence to the eonliir}, on production of the eounterpirt (Hughes 
v Clark 10 C B 905) In Avery v Bowden 6 E A B 95) at p 973 Pollock 
G B observed that ^here the maxim omnia rtte acta prffsumuntur ipplies, there 
indeid, if the event ought propexlv to hive taken place on Tuesday evidence that 
it did take place either on Tuesday or Wednesday is strong evidence that it took 
place cn the Tuesday 

(/) Re Sandtlands, L B 6 C P 411 For a case where the presumption was 
rebutted and the onus shifted see Marine Invest Co v Havmde, L B 5 H L 
624 
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and other attested documents which are more than thirty years 
old, and aie pioduced from the pioper (ustodj, prove themsehes, 
and the testimony of the substiibiiig* witness ina^ be dispensed 
with, although of course it is competent to the opjjosite part} 
to call him to dispio\e the legulaiit} of the exeditioii (//) 

Again, wheie acts aie of an ofhcial nature, or requiie the Kule applied 
coVurieme of official peisons, a presumption aiises in ta\oui oftiual acts 
of their due execution In these cases the oidinar} iiile is, 
omnia pra ^umuntin rite ft wJenniter esse acta dotm prohitui 
in Lontrarinm (h) — e^ entiling is presumed to be nghth and 
dul\ jieiformed until the oontrii\ is shown (/) The following 
ma} be mentioned as geneial presumptions of law illustriting 
this maxim — That a man, in tact acting in a jiublu capacity, 
was pioperh appointed and is dul} authorised so to act f^), 
that 111 the absence of proof to the contrary, ciedit should be 
gnen to public officeis who ha\e acted, pnma faae^ within the 
limits of then authonh, for having done so with honesty and 
discretion (0 that the lecords of a court of justice have been 
coriecth made (m), iccoiding to the rule, /cs piduata pio 
ventate acdpitia (n) that judges and jurois do nothing 


(q) PJctjf 01 ) Pr<*Miiniptions j> 81 bti He Urey flH97J 1 Cl) Ifil at p 180 
The dite whuh ipp< i)s on th( fi(( of i docuintnt is prvnu faue its trm ditc 
{Malpas\ Uemcnts L T Q B 415 laus\ Hand K B ^ S 442) 

Oi) Co Litt 2J2 Van Ovuron \ DoukI 2 Ciinp 42 it p 44 Doe d 

Phillips \ Evan6 1 C r AM 450 it p 481 Pou ell \ Sonnett 1 Binj; 181 offera 
a good iiistiixj of tilt application of this mixiiii Taylor \ Cook 8 Price, 650 
alp bj3 illnstidtcs the prtsnnipt 1011 is to siginturt s Tlit ( ouit will not prc Burnt 
in\ fact so IS to Mtiitc m ordir of it mm il (per f d Dtrinnii, in H v Stockton 
5 B A Ad 546 it p 550 set H \ St Paul (ovent (rardtn 7 Q B ‘232 H y 
VI arwicUhtre JJ , b B 750 H \ St Mary Magdalen 2 Jii A B 809) As to 

an order of afliliition set W atson \ I itth 5 H A N 472 at p 478 Ab to in 

award, see per Parke B , in Manning v E Cos Ry 12 M A W 237, at p 251 

as to presuming an indenture of apprentit eship, R \ } ordtngbndge 1 E A E 
678 H \ Broadhempton 1 E A F 154 at pp 162, 183 

Qutere whether the maxim applies to the performance of a moral duty see per 
Willos, J , in Fitzgerald \ Dressier, 7 C B N S 374, at p 399 
(i) See per Jervis C J , m Davies v Pratt 17 C B 18J at p 188 
(A,) Per Ld Ellenborough m 1? \ Verelst 3 Camp 432 Monke v Butler 
1 Boll R 83 ilf Gahey v Alston 2 M A M 206 Faulkner v Johnson, 11 
MAM 581 Doe d Hopley v ioung, 8 Q B 83, i? v Essex Dearsl A B 
369, M Mahon \ Lennard 6 H L Cob 970 See the above maxim applied per 
Erie C J in Bremner v H«D L B 1 0 P 748, at p 759 

(l) Derby v Bury Imp Commrs , L B 4 Ex 222, at p 226 

(m) Heed v Jackson 1 East, 355 

(n) D 50 17 207 , Co Litt 103 a Magrath \ Hardy 4 Bing N C 782 at 

p 796, per Alderson, B , in Hopkins v Jrancts 13 M AW 668 at p 670 Irwin 

V Grey L R 2H L 20, Smith v Sydney, h B 5 Q B 203 

A family Bible is m the nature of a record, and being produced from the proper 
custod} 18 itself evidence of pedigrees entered in it (Hubbard v Lees L K 1 Ex 
255, at p 258) 
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Other 

instances — 

Presump 

tions 

(1) against 
fraud, Ac , 


(2) as to 
xnamage, 


(auselessl} and maliciously (o), that the decisions of a court 
of competent jurisdiction aie \tell founded, and their judgments 
reguldi (p), and that facts, \nthout pi oof of Athich the veidict 
(Oiild not ha^e lieeu found, i^ere pro^e(l at the tiial (q) 

Besides the cases below cited (/) ^^hirh stiikingly illustiate 
the presumption of law undei oui iiotne, the following ma\ be 
adduced 

It IS a well-established lule that the law^ will presume iii 
td'\oui ot honest} and against fraud (s), and this piesumpticm 
ar(|uiies weight fioin the length of tune dining which a 
transaction has subsisted (f) The hw will inoieo\ei stronglv 
presume against the commission ot a (iiminal a(t foi instance^ 
that 1 witness has committed perjiin (//) 

The law will also juesume stiongh in tnoiii of the validity 
of a niariiage, especialh wheie i gieat length of time has 
elajised since its (elehration (a) indeed the legal piesumption 
is to mainage and legitima(\ is onh to he lebiitted In strong, 
distinct, satisfact()i\ nid concliisne eMdence (i/), therefore 


Uj) Sutton \ Joliwftone^ 1 T It 493 it p 503 St( Lumley \ (lye 3 E A B 

111 

ip) Per I3i^lo\ T in LyttleUm \ f ro<^^ 1 B A C 317 it p 327 R \ 
Brenan 10 1j T Q B 2S9 Sec Let \ Johu'^tone I B 1 S( A Di\ 42C Morng 
\ Oqdtn li U i ( P l»87 it ]) OW 

(i/) Per Bulhr 1 in Sptere^ \ Parler 1 3' R 141 it 11’5 146 If tlie 
Kliiin to i iniiulinius bi (dtiin on tin f ut of it tint is sufl&iitnt and the Court 
( innot mil 11(1 futs inconHisIcnt with it loi tiu pmposi of mikin^f it had pir 

Build 1 H V T ymt lietfis 1 Unn^l 119 it p 159 Sn* B \ \(itt Uafrr 

M or/rs () A A F 355 

0 ) S(( IS to jjrtsinmn^f in Ad of Piilniiidit m suppoit of m indent U'^l^,^ 

h \ ( hapttr of h reUr 12 A A I )12 it p >32 tli(* i> nsin^ of i b> 1 iw In i 

(oipontion luim usigc H ^ PoikU 3 F A T3 177 in 1 im)ui of utsoftomniis 
siontis ln\m^ uitlioiit\ b\ at iliitc Horton \ ]\ esimnmter Imp Commn 7 
Evil 780 B \ Sf ^fnftueI s Southampton 6 I AB S07 in oidf r of justues 

foi sti^ppin^r u]) a load B /Ririwis \ I yton 2 H A N 771 it p 777 ind 4 Id lo7 

Sre lUo W oodhrtdqt lnwn\ ( olneis (luardwns 13 Q B 269 

(s) Middleton ^ Banied I Tvli 241 ptr Pirki B Id 243 ind m Shaw 

V Bed 8 Fvb 392 it p 4(K) Dot d Tatum \ ( atomore Ifi Q B 745 it p 

747 with which (f Doe d Shallcro\\ \ Palme} Id 747 ^cc Trott \ Trott 29 
h T P 156 

ft) RePo^tlethuaite 60 L T 514 Up 520 

(«) Per Ld Brouglnin m Mc<freqor \ Topha}n 3 H L C ih 132 it pp 147 
148 per Turner, L J , in /iarnson \ Mayor of Southampton 4D M AG 137 it 
p 163 

(x) Lauderdale Peerage 10 App ( (>92 at pp 742 755 761 Pier« \ Piers, 

2 H L Cas 331 Suhel v Lambert 15 C B N 781 at pp 787 788 
Hamson v Mayor of Southampton 4 D M A G 137 As to piehuming consent 
to a marnagp see Re Birch 17 Bea\ 358 

(y) Per Ld Brougham m Pterr \ Pters 2 H I ( as 331 it p 373 (citing 
per Ld L>ndhur8t in Moms \ Banes 6 Cl A F 163 it p 266) ‘^ce Lapeley 

Y Grterson 1 H L Cas 498 Saye and Sele Peerage Id 507 per Erie J in 
Walton V Gtttm 16 Q B 48, at p 68, Hamson > Mayor of Southampton 4 
B M A G 137, at p 153 
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where it was shown that the man and woman had gone through 
a form of marriage, and theieb\ indicated an intention to be 
married, it was held that those who claimed b\ Mrtiie of the 
maniage were not bound to plo^e that all necessai^ (eieinoiiies 
had been perfoimed (:^) 

Where the claimant of an ancient baiou\, wliuli has been 

ancient 

long in abeyance, pio\es that his ancestor sat as a peer in baronies, 
Pailiament, and no patent oi chartei ol (leation can be 
disfo\eied, it is now the established rule to hold that the baron} 
was cieated In writ of summons and sitting, although the 
oiiginal wilt or eniolment of it is not piodiued (c/) In llu 
Hastings Pmagi ( iis( ^ it was pio>ed that A was summoned 
b\ special wiit to Pailunient in 49 Hen i, but theie was no 
pioof that he sat, theie being no lolls oi journals of that jieriod 
A ’b son and heir, B , sat in the Parliament of IS Kdw 1, but 
there was no proof that he w is summoned to that Pailiament, 
theie lieiiig no wnts ot summons or eniolinents ol siuh writs 
extant fiom 49 Hen I to 21 bdw I It fuithei ajipeared 
that B was summoned to the Parliament of 21 Kdw 1, and 
to se\eial subsequent Parliaments, but there was no pioof that 
he sat It was held that it might be well juesumed that B 
sat in the Parliament of 18 Kdw 1, in puisuaiKe of a summons, 
on the print iple that ointua pKnumuntnr hgiftnu fmta donee 
ptobeiur in (ovtinnum (h) 

As legaids the acts of jiinate indniduals, the piesumptioii 

omnia nie esse aita, foitiblv applies whtie th(*> are of a foimal 

(hirattei as writings under stal (<) Likewise upon proof ot to title 

to nroDcrtT 

title, e>er\ thing whith is tollateial to the title will be intended, 
without pioof foi, although the law leqimes exactness in the 
der nation of a title, ^et wheie that has been jncnecl, all 
collateral c iic umstanccs will l>e presumed in favour ol right (c/), 

(z) Sattry Veloidfr > Semhecutty 0 App Caw )1)1 Rn ilw) H \ Imes 
11 Q B D lib \ Cre^suell J B D lib 

(fl) Braye Peerage, fi ( 1 A b 737 , Vaur Peerage *5(1 A 1 5Jb 

(b) The Ha^fivgs Peerarje S ( 1 A 1 144 il p 1()2 

(c) See Brymer \ Thames Haten (o 2 1 vli 540 /) ircy \ Tamir eU 
By (0 4 H A C 463 467- 46h 

As to presumption lliat i foreiuii bill of ixrlunpfp wuh iliiK stimpHl il tli< tiiiu 
of its indorsement to plaint ff sec Bradhugh \ De Btm L R 1 ( P 2W» 

As to presumption of eMdeoce of probitt we Doe d Wooilhouee \ PoueU 
8 Q B 576 

As to presumption that a will \ias duh (Xiruttd m( Lloyd s Roberts 12 
Moo P C 158 atp 165 Trott \ Trott 29 1 J P 156 Byles v (ox 74 L 1 
222 Harm v Kmght 16 P D 170, at p 179 where the will was lost 

(d) 3 Stark £% , 3rd ed 036 , 2 Wmb Saund 6tb td 42 n (7) 
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(6) against 
cnminal 
neglect of 
duty 


Proceedings 
of infenor 
oourts 


and, whpre\er the jwssession of a ])art} is iightful, the general 
rule of presumption is applied to in\est that possession with a 
legal title (e) No greatei obligation, it has, indeed, been 
said (/), lies upon a court of justice than that of supporting 
long-continued enjoyment bj e\er\ legal means, and h} e\ery 
reasonable presumption, this “doctrine of piesumption goes on 
the footing of -validity, and upholds validity by supposing th'at 
everything i^as piesent which that ^alldlt\ required omnia 
prmuinuniur rite fuis^e acta is the principle to be observed 

In refeience also to a claim b\ the lector of a parish to 
certain fees, founded on prescription, it has been judicially 
observed that “the true principle of the law applicable to this 
question, is that, wheie a fee has been recened for a gieat 
length of time, the light to which could ha^e had a legal origin, 
it may and ought to be assumed that it was iecei\ed as of nght 
during the whole period of legal menioiv, that is, fiom the 
beginning of the reign of Richaid I io the jnesent time, unless 
the coiiirar\ is pio\ed ” 

On the same principle it is i genei il lule that, wheie a 
person is required to do in act, the not doing of which would 
make him guiltv of a (iiminal neglect of duty, it shall be 
intended that he has dul\ jiei formed it unless the contrary be 
shown — ^tahttui pra mmptwni dome pjohetur in contianum (/<), 
negative evidence lebuts this piesumption, that all has been 
duly peifoinied (/) Thus, on an indictment for the non-repair 
of a load, the presumjition, that an iwarcl, m relief of the 
defendants, was duh made according to the directions of an 
mclosuie Act, ma> be rebutted by juoof of lepairs subsequently 
done to the road by the defendants for, if the fact had been 
in accordance with such presumption, the^ ought not to have 
continued to lepair (Z) 

It 18, however, important to obseiwe, in addition to the 
abo^e general remark, that, in inferior courts and proceedings 


(e) Per Ld Ellen boioujili in Keene \ Deanion fi Ea&t 248, at p 263 See 
Smpwn V Wilkinson 8 Scott, N R 814, Doe il Dand v Thompson, 7 Q B 
697 

if) Per Ld \\ ostbun in Lee \ Johnstone L R 1 Sc App Cas 426, at p 435 

(<;) Bryant v Foot L R 3 Q B 497 at p 505 Lau rence v HtUh, Id 521 

ih) Wing Max 712, Slade v Drake, Hob 205, at 207 , per Sir W Scott m the 
Demerara Care, 1 Dods R 263, it p 266 

(i) Per Ld Ellenboiough in R v Harhnqfield 2 M & S 558, at p 561 
(recognising H'lUiam; x East India Co 3 East, 192) 

(k) R V Hashngfield 2 M AS 558 , see also Manning \ E Coe Ry Co , 
12 M A W 237, Doe d Nanney v Gore 2 Id 320, Heysham \ Forster, & Man 

A Ry 277 See Bundle v Hearle, [1898] 2 Q B 83 
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by magistrates, the maxim, omma prcvnimuniin ate actat 
does not apph to que (/) 

Thus, the Majors (’ouit, London, is an infenoi (’ourt 
When theiefore process liad issued out of that Court against 
C as a garnishee, and he declared in piohibition, it uas held 
that jiinsdiction uas not suffn lentlj shown hv a plea, which 
set up the custom of foieign attachment, but did not allege 
that the original debt, oi the debt alleged to be due tioni the 
gainishee to the defend int, aiose, or that aii\ of the pirties 
to the suit was a citiren or was resident, within the (’it\ (m) 
Again, where the exaimnation of a soldiei, taken before two 
]ustices, was tendered in evidence to pio^e his settlement, but 
it did not appear bj the examination itself, oi b\ othei pi oof, 
that the soldier, at the time when he w is examined, was 
quaiteied in the ])hce wheie the justices had juiisdn turn, it 
was held not to lie admissible (n) So, m the case of an Older 
b\ justices, then juiisdictioii must apjien oii the face ot such 
oiclei , otheiwise, it is a nullih, and not meielj \oidahle (c>), 
unless, indeed, the oidei follows a foim authoiised b\ statute 
Wheie in exinniiation liefoie lenioimg justices left it doubtful 
w bethel the examination had lieen taken In a single justice 
OI b\ two, the ('emit stated that tliej would look it the document 
IS lawjeis, and would gi\e it the benefit of the legal presump- 
tion in its fa^oui, and it was obseived, tlnit the maxim, omnia 
pro siimvntur nte essf aita, applied in this case with particular 
eftect, since the fault, if there reall> had been one, was an 
iiregiilai assumption of powei b> a single justice, as well as 
i fraud of the two, in jiieteiiding that to ha\e been done by 
two which was, in fact, done onh bv one {p) 

In a case hefoie the House of Lords some lemaiks weie made 
m refeience to this subject, which may l>e heie achantageously 
inserted — It cannot he doubted, that where an inferior court 
(a court of limited jurisdiction, either in point of place or of 
subject-matter) assumes to proceed, its judgment must set forth 
such facts as show that it has jurisdiction, and must show also 

U) Per Holro^d J in P \ All Satnt'* Southampton 7B AC 785, it p 7W 
See P \ Inh of (rate FulfonJ Deaisl AB 74, Best on PrcsuniptionH, p 81 

(m) Mayor of London \ (or,L K 2 H L 239 

(n) P \ AH Samtf Southampton, 7 B A C 785 

(o) Per Bavlev J , m P \ All Saints Southampton 7 B A C 785 at p 790 
R V Hulcott 6T R 583, P \ Helling 1 Stra 8 P \ Chilrerscofon 8T R 
178, P V Holm 11 East, 381 P \ Totness 11 Q B 80 P v Treasurer o} 
Kent 22Q B D 603 

(p) R V Silkstone, 2 Q B ?20, and cases cited, Id p 729 n ip) 
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in what respect it has jurisdiction But it is another thing to 
contend that it must set forth all the facts or particulars out 
of which its jurisdiction arises Thus, if a power of commit- 
ment or other power is given to ]iistKes of a count}, their 
(onMction or order must set forth that the\ die tuo such justices 
of 8U(h (ounij, m older that it ma\ l>e (eitainlj known whethei 
the> constitute the tribunal upon whidi the statute they assum? 
to a(t undei has confeired the authoiiti to make that order oi 
])ionounce that con\iction But althoiiirli it is necessary that 
the juiisdutioii of the infeiioi coiiii should appeal, jet there 
IS no particular foini in which it should be made to appear 
The Court aboie, which ma> lontio] the inferioi couit, must 
be enabled, somehow oi othei, to see tint theie is jurisdiction 
such as will suppoit the jiioceeding but in what wa\ it shall 
so see it IS not mateiial, pioAided it does so see it (7) The 
lule, theiefoie, nia\ be stated to be. that wheie it appeals upon 
the face of the pioceedings that the infenoi court Ins juiis- 
diction, it will lie iiiteiided that the jnoceedings ne legulai (r) 
but that, unless it so appeals that is if it appeal afhimati\eh 
that the iiifeiioi court has no junsdiction, 01, if it lie left in 
doubt, whethei it has junsdiction or not -no such intendment 
will be made (s) “ The old lule for juiisclic tion is, that nothing 

shall be intended to be out of the jurisdiction of the \upeiwj 
(emit but that which specialh ippeais to be so, nothing is 
iiiteucled to be within the junsdiction of an uifeiwr court but 
that which is expiessh alleged” (t) And again in all pro- 
ceedings in infenoi courts it is necessan to show that the 
pioceedings weie within the jurisdiction of the (’ouit (w) 

Fonign court Wheie the Distnct Couit of Philacleljdiia it the suit of the 
jurisdioiion defendant issued a wiit of attachment .igainst the plaintiff’s 

{q) Per Ld Broufihaiii m Taylor ^ Clem\on 11 Ci & 1 C)10 affirmini; the 
d((iMon of tlie Court of Exchequer Chamber m 2 Q B 97b In Taylor \ ( lemson 
ind in Mayor of London > Cox L R 2 H L 2*19, iiian> uithuritieB ib to the 
iKtt8sit\ of allow mg jurwdiction are collected and icxitwed 

(r) A presumption in fB\our of regulant; in ofiicnl piaoticc is often made 
9ee (Ci qr ) Barnet \ Aeane 15 Q B 75 at p A2 Re U ame lo ( B 767 at 
p Bakery (ate IH AN 674 Cheney y ( out tots 13 C B N R 634 
Bobtnton v CoJlmguood 17 C B N B 777 

ft)PerTindal CT in Dempeter \ Purnell 4 S(ott N R 30 at p 39 (citing 
Moral ta \ Sloper Willta 30 and Tttley y h 03 hall Td 6b8) per Eric J m 
Barnet \ Keene, 15 Q B 75 at p 84 

(t) Aig Peacock y Bell 1 Saund 73 b at 7i b 1 idupkd in Goeiet y Howard, 
10 Q B 453, and in Mayor of London v Cox L R 2 H L 230 at p 250) See, 
also, further in connection with the text Moyor of London \ Cox, supra, at 
pp 261 et seq 

tit) Per Alderaon, B in Stanton v Stylos 5 Exch 583, see alao, Mayof of 
London v Cox, L B 2 H L 289 
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ship, for the purpose of enfoicing a debt nvhich the defendant 
alleged that the plaintiff oiived him, and the plaintiff aftei wards 
sued the defendant in this lountr^ foi tiespass in seizing the 
ship, it \ias held that it must be piesunied, in the absence of 
eMdente to the (outran, that the Couit had juiisdiction to issue 
the piocess in quest i(«i (/) 

• In the gieat case ot (rossd \ Houaid (y), the Kxcjiequei 
Chamber held that the warrant of the Sjieikei of the House of 
Commons must be (onstiued b\ the lules applied in deteimining 
the \aliilit\ of waiiants and wnts nsuing fiom a suptnot Court 
and it was liid down that, with lespttt to wiits so issued, it 
mi^t be pie'^uined that the\ aie duU issued, th it the\ haii 
issued in a (ase in which the (Viuit has )uiisdi(tioii, unless tlu 
coiitran ajipeai on the face of them, and that the\ iie 'lalid of 
theinsehes, without am allegation othei than that of tlieii issue, 
and a pioteition to all offneis ind otheis in then iid acting 
undei them Main of the wills issued In supeiioi Couits leiite 
U])on then face the cause ot then issuing, and sliow tiun l(*galit\ 
- wilts of exec utioii foi instaiue Otheis howe^el do not, ind 
though uiiquestionablv ^alld aie fiamed in a foini which, it 
th(^ had ])ioc ceded fiom jieisons haMiig a sjiecial jmisdirtion 
unknown to the (oininon law, would Inne been deaiK insuffi- 
cient, and would Innc lencleied them altogethei \oid Mitli 
regard to the Rjieakei s waiiaiit, the Couit held that il must be 
(onstiued with at least is much lespect as would lie shown to a 
writ out of ain of the Couits at Westminstei , cdisening, in the 
language of Mi Tustire Pow^s (rj, that the House of Com- 
mons Is a gieat ( ouit, uicl all things done In tliem aic intended 
t( ha\e lieeii ute tit fa {a) 


RlS IMIR \I1CJS \CT\ \ITHII NOCUn XOX DUU I (H intjf Vftl , 
p 327 ) /I f/anw/ttwn hdueen tuo jhiiIhs ouqht not to 
opeiait it) iht thstuhanfatje of a third (h) 

Of maxims leliting to the law of eMclence, the alnne ma\ 
be eomudered as one ot the most impoitant and most useful, its 

(X) Ta9hr\ fore/ 20L T X S 'm 

ly) 10 Q B ill wluTt tb( cases with nspcct to the validm of w irrints were 
cited in argument (z) ft ^ Paly 2 Ravni Tjd 1105 it p 1106 

(a) Judgiii Go9H€t \ Houard 10 Q B 411 at p 457 Cf Bradtauyh \ 
Gouet 12Q B D 271 

(b) Pet inter alios judicata neque etnolumentwn afferre hts qui judieto non 
tntarfuerunt neque prejudtcium solenl xrroyare Cod 7, 66, 2 


TfOiv/ \ 
Ilovatd 


Principle 

rule 
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effect lb to pre\eiit d litigant paitj fiom being concluded oi even 
affected, b} tbe arts, conduct, oi dedaiations of strangei^ (c) 
On a principle of good faith and and mutual coinenicnce, a 
man’s own acts are binding upon IniiTxelf, ind aie, as wtll us 
Ills conduct and dedaiations, eMdence ai>ainst him '\et it would 
not onh be high]> intoineiiient, but also manifesth un]ubt, 
that a man should be Iwund b\ the acts of mere iiniuthoiisdl 
strangers, and if a paih ought not to be bound b} the arts 
of btiangers, so neither ought then acts oi conduct to be used 
as evidence against him fc/) 

The abo>e rule, then, operates to exclude ill the acts, 
declarations, or conduct of others as eMclence to bind a party, 
eithei directU or b> inference, so tint, in general, no dedaia- 
tion, wiitten enti\, oi afhchnit mack b\ a sti ingei is eMdeiue 
•igainst a man, nor can a jieison be iffected, still less concluded, 
bj an} eMclence (c), deciee, oi judgment to winch be was not 
actuall}, 01, in consideration of law, pii\\ (/) 

In a leading case (9), iinmediateU connected with tins sub- 
]ect, it was laid down h\ tbe judges, is i geneial juinciide, 
‘^that I tiansaction between two paities in judicial pioceedings 
ought not to be binding upon a thud, foi it would he unjust to 
bind am person who could not be admilted to make \ defence, 

(c) Tlio maxim was much (ons'dcKd in \ Huquenin 1 Curt 403 

(iilioio the iMsm of a marria^ce 'nhicli hsd been pnmouriLid \oi(l tiu Conaiatorial 
Court attempted unsiiccesafulh to impcdcli that sentence 111 the Prerogati\e Court) 
See /2 y Fontaine Moreau 11 Q B 1028, and c i^es injra 

(d) 1 Stark Evid Srd ed 58 6S hoc Stephen Dip Li^ of FMd 6th ed , 
p 171 Sec, also Armstrong ^ Normandy, 5 Exth 409 B ^ Amhergate Ry Co 
1 E A B 372, at p 381 Salmon \ 11 ebb, 3 H T« Cas 'ilO 

fa) See Humphreys v Pen^am 1 M} i C r 580 

if) It cannot bo doubted that i iiiiiii a asBcrtioim or ddmiasioiiR wliether made 
m the course of a judicial proceeding 01 otheiwise and in the former case, 
whether be was himself a parh to such pi ex ceding 01 not may be given m 
evidence against him in anv suit or action in which the fact so asserted or 
admitted becomes material to the issue to be determined And in principle there 
ran be no difference whether the assertion or admission he made b> the party 
himaelf who » and ought to be affected b} it 01 by some one employed directed 
or invited by him to make the paiticular statement on hib bebilf In like manner 
1 man who brings forward another for the purpose of asserting or proving some 
fict on hiB behalf whether m a court of justice or elsewhere must be taken 
himself to assert the fact which he thus seeks to establish (per Cockburn, C J , 
in Richards v Morgan, 4 B A S 641, xt p 661) 

(g) Duchess of Kingston t Case 20 St Tr 355 at p 537 See ilso Needham 
\ Bremner, L B 1C P 583, ^ otol Land Co \ Good L R 2F C 121 Davies 
\ Lowndes, 7 Scott N R 141, Doe d Bacon \ Brydges Id 338, Tnmlestown 
y Kemmis, 9 Cl ft F 749, at p 781 (cited in Bmleau v RiUhn, 2 Exch 665, at 
p 677) The general rule stated in tbe text has however, been departed from in 
coitain cases, for instance in questions relating to manorial rights, public righta 
o( way, immemorial cuatoma, duputed boundary, disputed modus, and pedigrees 



MAXIMS APPLICABIE TO THE LKW OF F\1DFNCF 


610 


or to examine T^itnesses, or to appeal from a judgment, which 
he might think enoneous, and, therefoie, the depositions of 
witnesses in another cause (/») in proof of a fad, the ^erdut of 
a jury finding the fact, and the judgment of the Court upon 
facts found, although e\idence against the parties and all claim- 
ing under them, aie not, in geiieial, to he used to the jirejudice 
6i strangers ” (?) 

As regaids the paities to the earliei suit, it is stated in the 
same case, as being generally true, “first, that the judgment 
of a Couit of fODfurrent jurisdiction (1), direct!} upon the point, 
IS, as a plea, a bar, or, as evidence, condusne (/), between the 
same parties (m), upon the same mattei, diiecth in question in 
another Court, secondh, that the judgment of a ('ouit of 
exclusne jurisdiction, diiecth upon the point, is, in like 
manner, conclusive upon the same matter, between the same 
parties, (omiiig incidental!} in question in another ('ourt, for a 
different puipose But neither the judgment of a concuiieiit 
or exclusive juiisdiction is evidence of any mattei which came 
collateiallv in question, ^though within their juiisdution, noi 
of an} matter mcidentallv cognisable, noi of aiiv matler to lie 
mfeiied bv ngumeiit fiom the judgment'^ (?i} 

To the geneial piinciple, that a judgment is binding onl} 
as between the same parties and their piivies (o), judgments 
in rem form an exception, for b} a judgment /// /nri the subject- 
matter adjudicated upon is lendered, ipio faito^ siidi as it is 
thereb} declared to be, and the judgment, theiefoie, is of effect 
as between all persons whatevei Foi instance, i giint of 

(h) See, foi mbtincc Morgan \ Nwholl h H 2 C P 117 

(i) See, also Atng \ horman 1C B 884 it p 808 

(k) Provided the ]udgment is not btvond the statutoiv juiisdiition of the Couit 
giving it {Toronto Ry v Toronto Corpn , [1904] A C 809) 

(0 I e jf plcadtd them being an opportunitv to plead it, for if a partv doen 
not take the first opportunitv vihich the pleadings ifford him of rrhing on nn 
estoppel lie led\c3 the matter at Urge ljudgm i'ner^ham\ fmertnn lll'Vfh 
385 at p 391) 

(m) But not in i procetding in vihich the pditus in not the sinu Thus in 
order of quarter sissions quashing i histardv order is no (f>toppcl in an iction for 
seduction brought by the employer of the woman Anderson v Collinson [1901] 
2K B 107 

(n) Duchess of Kingston s (ase 20 9t Tr 155 hil per Knight Bruce ^ C 
in Barrs v Jackson 1 Y AC (Ch ) 585 at p 595 per Ld Sclhotnt in R v 
Hutchings GQBD300 atp304 Pnestman v Thomas 9 P D 70 and 210 , 
A G for Trtntdad v Ertchd [1893] A C 518 it p 52S N h Hy \ Dalton Over 
seers [1898] 2Q B 66, and aee also Wakefield (orpn v Cook [1904] A C 31 

(o) See, for instance, Wenman v Mackenzie 5 E A B 447 , Mereanitle Trust 
Co V River Plate Trust Co [1894] 1 Ch 578 Young v HMovay [1895] P 87, 
Beardsley v Beardsley, [1899] 1 Q B 746 
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probate by a Court of competent jurisdiction actually invests the 
executor with the character which it declares to belong to him, 
and such a grant, until its re\ocation, is conclusive against all 
the vtorld (/;) Amongst judgments ii^hich aie considered to be 
in rem is the sentence of a Couit of competent jurisdiction, in 
a pioceeding against a \essel for the purpose of foicing a mari- 
time hen, vheieb} the ship is condemned to be sold, in ordA 
that the hen ma} be satisfied out of the pioceeds of sale {q) 

It must be noticed, hoT\e\ei, that, as legards the matters 
upon which a judgment is couclusive, there is no distinction in 
principle between a ]uclgment in letn and a ]udgment inter 
fiaites, iieithei is tonclusne e\cept upon the points utuallj 
decided thereb% (») Foi instance, a judgment of coiiMctioii on 
an indictment foi toiging a bill of exchange has the force of a 
judgment in lem^ foi it opiates ujiou the status of the defen- 
dant, and makes him a con\itted felon but it is conclusne onh 
as to the defendant s status, and is not e^en admissible eMdence 
of the forgei\ in an action on the bill, although the conMction 
must ha've pioc ceded on the ground thfit the bill w is forged («) 
Similarlj, a lerdict of guilts and judgment thereon, on an 
indictment foi a nuisance In obstructing i highwa\, is not con- 
(lusne evidence, on the question whether the wav is public, in 
in action of tiespass bi ought In the defendant against a piivate 
peison for using the wav (t) 

Again, a deciee of probate is conclusive evidence that the 
instrument proved was testamentaiv accoiding to the law of this 
counti^, but it IS not conclusive in lem as to the testator*s 
domicile, even though it contain a finding thereon (m) It 
ippeais that the sentence of a prize couit, condemning a vessel 
expiesslj on the ground of bieach of neutialitv, is conclusive 
evidence not onlv of the condemnation, but ilso of the fact that 
the vessel was not neutial but this case must be legaided as 
exceptional (0 

It IS lecjuisite to notice the distinction which exists between 


(p) Set per Buller, J in illen \ Dunda^ 3 T R 125 it 129 Prosser v 
H ugner 1 C B N FS 2b9 

(q) Castnque v Imrie 8 C B N S 405 at p 412 and L B 4 H L 414 
at p 428 ATinna Craig (o v Chart Mere Bank [1897] 1 Q B 55 460 

(r) Ballantyne t Maekimion [1896] 2 Q B 465, at p 462 N £ By v 
Dalton Overseers, [1898] 2 Q B 66 

(e) Castrique v Imne L B 4 H L 414, at p 434, per Blackburn J 

(0 Petrie v Nuttall 11 Exch 569 

(«) Concha v Concha 11 App Caa 641 

(X) Ballantyne v Maektnnon [1896] 2 Q B 455, 463 
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the case in vthich a verdict or judgment inter }xirt€s is offeied 
in evidence, with a vien to establish the mere iaet that such a 
veidict was given, or such a judgment pioiiounced, and that in 
which it IS offered as a means of proving some fac t w hi< h is either 
ezpiessl^ found bj the venhct, or upon the supposed existence 
of which the judgment can alone be suppoited In the latter 
case, as has been alieady stated, the evidence will not, in general 
be admissible to conclude a third paitv , whereas, in the former, 
the judgment itself is invariablv not only admissible as the 
proper legal evidence to prove the f ict, but is usually conclusive 
evidence foi that purjwse, since it must be jiresumed that the 
Couit has made a faithful lecoid of its own [iioceedings Moie- 
ovei, the mere fait tint such a judgment was given can nevei 
be consideied as rc ? infer alws aita, being a thing done b^ public 
authont^ , neither can the legal consecjuences of such a judgment 
be ever so consideied, foi, when the law gives to a judgment i 
particulai opeiatiun, that opeiation is pioperl} shown and 
demonstrated bv means of the judgment, which is no more res 
inter alias than the law which gives it foice (y) 

There is another qualitii ation of the general nile as to res 
inter ahos to be iiotiied AVheie the aits or cleclaiations of 
others have anv legal opeiation niateiial to the subject ol 
inquiiv, thev must iiecessanlv be idmissible in evidcnie, uid 
the legal consequence lesulting fiom then admission can no 
more be regarded is le^ inftt alias aita than the law itself Foi 
instiiice wheie a cjiiestimi aiises as to the light to a jieisonal 
chattel, evidence is admissible, even agiiiist an ownei who 
jiioves that he nevci sold the chittel, of a sale of the chattel in 
maiket oveit foi, iltliough he was no jiaitj to the tiausaction, 
which took place entirelv between cithers, vet, as such a sale has 
a leg'll operation on the question it issue, the fact is no more 
res inter ahoi than the law which gives effect to such a sale 
So, in actions against the sheiiff, it frequentlv hapjiens that the 
law depends wholly on transactions to which the shenff is perBon- 
allv an entire stranger, ab, where the question is as to the right 
of ownei ship in particular property seized under an execution 
and in these cases all ti ansae tions and acts between others are 
admissible in evidence, which, in point of law, are material to 
decide the right of property (r) 

(y) 1 Stark Evid , Srd ed 352 Atng v Norman 4 C B 884 Tkoma* v 
Russell 9 Exch 764 Drouet \ Taylor, 16 C B 671, Boileau v Rutlm 
9 Exch 666 (a) 1 Stvrk Evid , 3rd ed 61 


Where nets 
have a direct 
legal opera 
tion Ac 
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In an action of assumpsit for making and fixing iron railings 
to the defendant’s houses, the defence was, that the credit was 
gnen to A , by \thom the houses >veie built under a lontiact, 
and not to the defendant A , uho had become bankiupt since 
the lailiiigs ^eie fuiiiished, was (ailed as a witness foi the 
defendant, and, having stated that the oidei was gnen b> him, 
was asked what was the state of the u count between himself aii(f 
the defendant in refeience to the building of the houses at the 
time of his bankruptcy A s reph was, that the defendant had 
o\erpaid him b\ £350 On the put of the plaintiit it was 
insisted that the state of the account between A and the defen- 
dant was not admissible in e\iden(e, that it w is ns inier aho\ 
acta, and that the inquiiy tias < ikulatcd iniproperh to influence 
the ]uiy It was held, howe\ei, b\ the Couit that the eMdence 
was pioperh recened, and Krle, J lemaiked, that in an aitioii 
for goods sold and delneied, a (ommon foini of defence is, that 
the defendant is liable to ])a> a thud jieison, and that in such 
cases the ]uiy usuall\ conclude that the defendant in realit\ 
wants to keep the goods without paMiig foi them that the 
e\iden(e went to show the hona fiJes of the defence b\ proving 
pajment to such third jieison and tint it was not, theiefore, 
open to the objection of being les intit aho^ acta (a) 

The well-known lule excluding heaisa\ endcnce ma} heie 
claim attention, moie especmllv as its opeiation is not unfre- 
(juentU confounded with Hut of the maxim ‘ r(s ivter ahos ” 
A leading authoiit\ (h) upon the hw of eMilence condemns the 
expiession ‘heaisaj eMdeme” as mac i mate and misleading, 
and the cause of geneial misc onn jition as to the tiue intiiie of 
the lule The same writei piefeis the jdiiase dernative oi 
second-hand evidence ” This is not admissible, the law 
requiring all endence to be gnen undei foimal lesponsibilih, 

1 e , upon the direct testimon\ of a w itness m open court, subject 
to the penalties with which })cijur\ is attended The rule there- 
fore may be thus stated,- the fact that a statement was made, 
whether oially or in writing, b} a peison not called as a witness, 
is not admissible in endence, except in certain exceptional cases 
Some of these excepted cases, which effect a most important 
qualification of the lule, must now be noticed 

The declaration or entiy of a deceased person who had 

(а) Geruh v Chartm 1 C B 13, 17 

(б) Best on Evidence, lltb ed , p 466 et seg See Stephen a Dig Law of 
Ev , 6th ed , pp 28, 173 
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peculiai means of knowing the luattei btated and no object in 
misrepiesentmg it, is admibsible, if iile^aut to the issue, wheie 
such declaiation oi enti\ was opposed to the piopiie1ai\ (c) oi 
pecunidi} (d) inteiest of the dedaiint (c) In such a case 
when a wiitlen statement oi eiiti} is rele\aiit, it ih onK ncce**- 
sary to pio\e the haiidwiiting and death ot the parh who 
ifiade it (/) 

In the leading case on tins subjett, it was held, that an entrv 
made bj a man-midwife, who had delnered i woman ot a child, 
of his having done so on a ceituii dn, lehiring to his ledgei, 
111 which he had made a chaige foi his attendance, which was 
marked as ‘ paid, ’ was e\idence upon an issue as to the age of 
such child at the time oi his ifteiwards sufteiing a ie(o\ei\ (7) 
Here, it will be remaiked, the tntij w is admitted, lietause the 
deceased paih, h} making it, dischaiged aiiotlui, upon whom 
he would otheiwise bait had i claim In anolhei case, which 
w^ds an action of tioiei M the a-signccs of a bankiupt, two 
entiles made h\ an attoinei’s deik in 1 da\-l)ook kept for the 
puipose ot imiiuting his tiansaitions, wcie held admissible, b> 
the fust of which the cUik ic kiiowledged the* meipt of 4100 
fiom Ills eni])lo>ei foi tlu jmipose of making a tendei, and in 
the second of winch he stated the f«ict of tendei and lefiisal, for 
if an action liul been biought b\ the otficiil issigme oi the 
bankiupt against the cleiK ioi iiioiie\ had and lecened, the 
jdainliH could Innc pio\ed b\ the fust tnti> that the defendant 
had recened the ilOO and, h\ the second, he could litne shown 

(c) R V Exeter L uardtam L K 4 Q B *141 

(d) Sussei Peerage ( aie 11 Cl A F 83, \ Btrmtngham Oieneen 

1 B A S 763 

( 0 ) Per Ba\liy B 111 Gleadou \ Aikm 1 Cr AM 410 at p 423 adverting; 
to Middleton v Melton 10 B A C 317 at p 326 1 Btarkie 3rd ed 62 BUph 
Dig 6th ed pp 37,181 Doe d Sueetland ^ lA A B 733 at p 740 

Plant V Taylor, 7 H A B 211, it p 238 See Ex p Edioardi 14 Q B D 416 

(/) Per Parke, J in Doe d Patteshall \ Turford, 3 B A Ad 890 at p 898 

(g) Htgham v Rtdguay 10 East 109 (distinguiahtd in Doe d Ktnglake v 
Bevus 7 C B 456 at pp 496, 509 512 , and in Smith v Blakey, L 11 2 Q B 
326) , aee Bradley v Jamti 13 G B 822, at p 826 , Perctval v lianson, 7 Exch 
1 Ed%e V Kmgsford 14 C B 759 Doe d Baddeley v Michael, 17 Q B 278, 
at p 276 

In Higham v Rtdguay there wae evidence apart from the entry to show that 
the work for which the charge waa made waa actually done It haa been held 
that this 18 not eaaential (per Jcaael, M B , m Taylor \ Witham, 3 Ch D 
605, not following Doe d Gallop v Vowlet, 1 Mood A B 261) Set the queation 
diacuaaed m the notea to Hxgham > Bid^ioay, 2 Smith L C It la not a xalid 
objection to the admiaaibihty of an entry, that it purporta to charge the deccaaed 
and afterwarda to diicharge him, for auch an objection would go to the very 
root of this sort of evidence (per Ld Tenterdeii m Rowe v BrenUm 8 Man A 
By (K B ) 133, at pp 267, 268) 


Iluihan V 
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2nd Declaia 
tion made in 
course of 
busmesR 


that the object for Tfhich the uionej \ias placed in the defen- 
dant’s hands had not been attained Consequently, the declara- 
tion might be considered as the enti} of a fact \iithin the 
knowledge of the deceased, ^hich lendered him subject to a 
pecuniary demand {h) And generally, it may be observed, that 
the rule as to tes intei aim acta does not apph to exclude 
entiles made by receivers, stewards, and other agents chargiitg 
themselves with the receipt of money, such entries being 
admissible, aftei their decease, to prove the fact of their lectipt 
of such mone} (i) 

The ioiegoing are illiistiatioiis of the lule as to dedaiatious 
against petuntary interest The following remarks i elite rather 
to declarations against piopiietarv interest An occupier 
to he in po&seision (k) of a piece of land is, pruna facie, the 
owner in tee, and his declaiation is lecenable m eMclence, when 
it shows that he was onl> tenant foi life or yeais (/) So, in 
i^n issue lietween A and B , to determine whethei V died 
possessed oi ceitain projieit}, hei declaration that she had 
a‘-signed it to A was held admissible (/«) But it is deal, that 
a peison who has aliead> parted with his interest in piopeit> 
cannot be allowed to dnest the light of aiiothei claiming undei 
him by an> statement which he nia> choose subsequenth to 
make (n), and, theiefoie, the cledai itioiis of i peison who had 
ccm\e}ed awa> his inteiest in an estate 1)\ executing a settle- 
ment, and had subsequently moitgiged the estate weie, aftei 
the death ol the moitgagor held inadmissible, on lidialf of the 
mortgagee, to show that nioue\ had actualh been ad\anced 
upon the mortgage (o) 

The declaiation oi entiy ot i deceased peison if releMiit 
to the issue is admissible where it was made in the oidinaiy 


Ol) MarU \ Lahee 1 Bing N C tOS 

(i) Per r irkt T in Middleton \ Melton 10 B A C 317 it }) J27 
(A) His poBsesHion muht bt pro\id (La Touche v Hutton, 9 Tr it Eq 166) 

(/) Crease v Barrett 1 C M A R 919, at p 931 per Alanaficld, C J m 
Peaceable v B at*on 4 Taunt lb Baric? v Pearce, 2 T R 5 ) Trimlettou n v 
Kernmie 9 Cl A F 749 it p 780 As to the extent to which i tenant for life 
ma> bv bis declvration affect a remaindermin see Houe v Malkin 40 L T 196 
(tn) hat \ Finch 1 Taunt 141 (cited in Beuley v Affctn?on 13 Ch D 283, 
atp 298) 

(n) Per Ld Denman in Doe d Sti eeiland \ Webber 1 A ft E 733, at p 740 

(o) Doe d Sweetland v Bfebber, 1 A A E 733 As to declarations against 
interest see, also 5uA?ejr Peerage 11 Cl ft F 85 SmtUi v Blakey L B 
2 Q B, M per Ld Denman m Datu v Lloyd 1 Car ft K 275 Taylor v 
Btf/iaift, 3 Ch D 605 Blandy Jenktnt \ Bunrateii [1899] 2 Ch 121 and 
FountdfM > 4m7jer<f [1909] 2 Ch 382 (entnes in solicitors books) 
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course ol business, oi m the discharge of professional dutj, 
near the time \ihen the mattei stated ocouired and of the 
declarant’s o\sn knowledge {p) 

The case (p) usualh reteiied to as establishing the ubose lule, 
uds an action brought b\ a bieuei against the Eail of Toinng- 
ton for beei sold and delneied, and the eMdeme gnen to cliaige 
ite defendant shoued that the usual ua\ ot the jilaintift’s 
dealing was, that the dnnmen tame esei\ night to the deik 
of the blew house, and ga^e him an ac count of the beei 
the\ had delneied cuit, which he set down in a book kept foi 
that puipose, to which the dinMiien signed then names, and 
that the diainian was dead whose name appealed signed to an 
entr> stating the delnen of the lieei in c|uestioti This was 
held to be evidence ot a delnen 

111 another iinpoitant c ise on this subject, at the trial ot an 
action oi ejectment, it was ])io\ed to lie the usual couise of 
jiractice in an attoTne\ s ofhce toi the clerks to ser^e notices to 
(juit on tenants, ind to indoise on dujdicates of such notices 
the tact and time ot sen ice, that, on one occasion, the attoiiiej 
liimseli jiiepaied i notice to be sei\ed on i tenant, took it out 
with him, togethei witli two otheis, prejiaied at the same time, 
and letiiiiud to liis office in the e\enmg, Inning indorsed on 
the clujilicate oi eidi notice i memorandum of his having 
delneied it to the tenant and two of the notices weie jncned 
to ha\e been delneied h\ him on that occasion The indoise- 
ments so mule were held admissible, after the attoinev s death 
to pio'ce the service ot the thud notice (</) 

It is iiecessan howe^ei, that the particulai eiitr> be con- 
temjioraneoiis with the ciirumstance to which it relates, that 
it be made in the couise ot performing some duty (r), or dn- 


(p) Steph Gtli ed , pp 36 180 ind notes to Price v Torringfon 1 8alk 

285, in 2 Sm Tj C Malcomson ^ 0 Dea, 10 H L tss 503, at p 605 Smith 

V Blakey L K 2 Q B 326 at pp 320, 333 

(q) Doe d PaiteM! v Turford d B ft Ad 890 (cited b} Sir J Bomill} iii 

Bright v Legerion 29 L J Ch 852 R54 applied in Djambt Estates 107 L T 
681) Stapylton \ ( lough 2 E ft B 938 Eatt Unim By (o v Symondu 
5 Exrh 237 Doe d Padutch y }^titcomb ft H L Cas ft25, ind 6 Exch €01 
9ee Doe d Padicick y Shnner 3 Exch Bi R v St Mary Waneiek, 1 E ft 
B 616 at pp H20 825 R \ Inhabs of Worth ft Q B 132 See also, Poole 

Y Dieas 1 Bing B C 6ft9 

(r) See Maseey \ Allen, 13 Ch D 658 Field book entries made by a deceased 
siir\e>or for the purposes of a survey which he had been instructed to make 
are admisaible in tvidenct {Mellor v Welmeeleyf [1905] 2 Ch 16ft, at p 168 
where the C A reversed thi decision of Kwinfen Bady, J , as reported in Mellor 
\ Wahneeley, [1904] 2 Ch 525 at p 528) 


Piiue y Eeul 
ofltnrwgton 
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Othei 

exception^. 


Res qe^Uf 


charging some office (a), that it was the duty of the deceased 
person to do the particular thing and to lecoid the fact of having 
done it contemporaneously (t), and that the entiy i elate to facts 
iiecessaiy to the peifoimaiice oi such dut^ , foi, li the entr} 
(ontain a statement oi other c iicumstances, howe^ei natuzall} 
thej may be thought to find a place in the narratne, the entij 
will not be legal pi oof of those ciicumstaiices (<c) 

Space Tcill not peimit oi the other exceptions to the lule 
excluding heaisaj e\i(lenfe being heie tieated The following 
extiact iiom a judgment of Paike, B , Ttell expi esses the lule 
itself, and indicates man^ of the exceptions which qualify it — 
‘ One gieat jirinciple in the law of evidence is, that all such 
facts as ha^e not been admitted the pait'^ against whom 
the'^ aie offered oi some one undei whom he claims, ought to 
be picned undei the sanction of an oath (oi its statutorv 
equivalent), either on the tiial of the issue, oi some othei issue 
involving the same question, between the same parties, oi those 
to whom the\ aie piivv To this rule ceitam exceptions have 
been lecognisecl, some fiom veiv eailv times, on the giound of 
necessitv oi convenience, such as the pi oof of the qiialitv and 
intention oi acts bv declarations acrompanviug them, of 
pedigrees and of public rights b) the statement ot deceased 
pel sons presumablv well acejuamted with the subject, as inhabi- 
tants of the district, in the one case, or zelations, within ceitain 
limits, in the othei , and anothei exception occurs, wheie proof 
cjf possession is allowed to be given bv the entiies of deceased 
stewards oi leceiveis chaiging themselves, oi proof of farts of a 
public naiuie b> public documents*’ (c) 

There is one othei topic, which may be adverted to as qualify- 
ing both the lule which excludes evidenc e of re& inter altos acta, 
and also that as to heaisaj evidence Under the head of res 
qestfc, an expression which, accoiding to Sir James Stephen (y), 
seems to have come into use on account of its convenient 
obscuiitj, facts and statements are frequently admitted in 

(tf) See Polmt v Grey, 12 Cli D 411 

(t) Mercer v Denne, [1Q04] 2 Ch 634 

(«) Chambers v Bemcwcont, 1C M & B 847 , per Blackburn, J , in Smith 

V Blakey, L B 2 Q B 826, at p 332 , per Parke, J in Doe d Patterhall v 

Turford, 8 B A Ad 890, at pp 897, 896 , per Pollock, C B in Milne v Leuler, 

7H AN 786 atp m, Trotter y Maclean, IB Ch D 674 

(x) Per Parke, B , m Wright v Doe d Tatham, 7 A A E 818, at pp 884, 
886 For additional information as to the maxim respecting res inter alios aeta, 
the reader u referred to 1 Tavlor Evid , 11th ed , pp 392 et seq , 366 et seq , and 
Steph Big , 6th ed , pp 11, 166 (y) Dig L of Ev , 6th ed , p 166 
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e'vidence, whuli upon the biodd (onsti action of one oi other 
oi the lules which ha\e been noticed would be inadiuiSBible 
The doctrine of /fs tfesta was much discub&ed in the case of 
Tl light \ Doe d Tatham (-:) In deli\eiinpf his opinion to the 
House ot Lords in that case, Paike, B , said ‘ Wheie any facts 
aie piopei e\ideuce upon an issue, all oial oi wiitten declarar 
iBons which can explain such facts may be leiened in 

evidence ’ (a) Wheie declaiations aciompanv an act, the} 
aie fieqiieiitly admissible in eMdeiice as jiait of the res gestcLj 
01 as the best and most pioximate eMdeiKc ot the nature and 

qualih of the ait, then (onneition with which oiihei sanctions 

them as diie(t e^ideiue, oi ( oiistitutes them indued e\idence 
fiom which the leal motne of the actoi ina\ be dul} 

estimated (b) 

Thus, an action was biou^dit b} a mm on a policv of insui- 
ance, cm the life of his wife, which was conditional upon hei 
being in a good state of health at the time wlien the insurance 
was ettected The question nose as to tJie admissibility of 
dtclaiations, concerning the bad state of hei health, made by 
the wife, when found ljuig m bed, aiipaienlh ill, a few days 
attei she had obtained the medical ceitificate upon which the 
jioli(\ was subsequentU issued These declaiations weie made 
to the witness, whom the defendants called at the tiial to relate 
the wife’s own acc ount of tlie cause of the witness finding hei in 
bod at an unseasonable hoiu md with the appeaiance of being 
ill, and the\ weie held admissible, on the same giound that 
inquiiies of jiatients, b\ medic al men, with the answeis to them, 
aie exidence ot the state of health of the patient at the time, 
and it was furthei obsened, that this was not only good 
evidence, but the best eMclence which the nature of the case 
aftoided (c) 

So, wheie a bankrupt has done an equnocal act his declara- 
tions accompanying the act have been held admissible to explain 
his intentions, and, in ordei to lendei them admissible, it is 
not requisite that such declaiations were made at the precise 
time ^hen the act in question was done (</) 

( 2 ) 7 A A E 313 Thie ib a loading tasc 
(a) 4 Bing N C 489 

(&) Set Ford v Elhott, 4 Exch 78, per Pollock, CB , m Milne v Letsler, 
7 H AN 786, at p 796 

(c;) Aveeon v Ktnnatrd, 6 East, 188 see 1 Fhill Ev , 10th ed 149 
(d) Bateman v Bailey, 5 T B 512 (cited in Btdley v Gyde, 9 Bing 849, 
at p 362, and in Baweon v Haigh, 2 Bing 99, at p 104) See Smith v Cramer, 
I Bmg N C 665 
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SOf m cases of tieason and (onspiracy, it is an establislied 
lule, that, ^here several peisons aie pmed to have combined 
togcthei fox the same illegal purpose, any act done hy one of 
the pait\ in pursuance of the plan oiiginallv concerted, and 
with reference to the common ob]ect, is, in the contemplation 
of las(, the ac*t of the vhole paity (c), though, liihere a question 
arises as to the admissibility of doi umentary evidence, for thfc 
purpose of implicating a party, and shoyiing his acquiescence 
m such illegal purpose and common object, it ycill aly^ays be 
necessaiy to ronsidei, vhethei the iiile saiheie est ageie applies 
01 yvhether the eyidence in question is meiely the nairatue of 
some thud paity of a jmrticular ocdiirence, and, therefore, in 
its natuie heaisay and not oiiginal eyidence 


Nimo ii-MTtJi siipsiM AcctsiRp {W itig Mat 486 ) — Vo 
liwn ((in Ilf (omiieUed to (timinate himself (/) 

This maxim expi esses a (haiacteiistn piimiple of Knglish 
layi {(j) Hence it is, that, although an accused person mav 
of his oun accord make a yoluntaij statement as to the charge 
against him, a ]ustice, befoie recening his statement, is 
requiied, h\ the Indictable Oftemes Act, 18-18 (//), to caution 
him that he is not obliged to say anything, and that what he 
does sa} may be gnen in eyidence against him Hence also 
aiises the lule that eyidence of a confession by the icciised is 
not admissible, unless it be pioyecl that such confession was 
free and yoluntaiy (/) 

It ma^ be stated as a geiieial lule that a witness in an} 
proceeding is piiyileged from answering, not merel} where his 
answer will eliminate him directly, but also where it may have 
a tendency to eliminate him (Z) ‘The proposition is clear,” 

ie) Per Baylcy, T , in WaUim b Cobb 32 St Tr 1, at p 7 , B v Blake 
6Q B 126 

(/) A man » competent to pro\c hjs own crime though not compellable 
(per Alderson, B in Udal v Walton 14 M A W 254 at p 256) 

(g) As to the Scots law on the subject, see Longnorth v lelterton, L B 
1 Sc ft Div 216 (/M 11 ft 12 ViLt c 42 s 16 

(t) JR V Thompson 1169S] 2 Q B 12 (approved in Ihraiim v R [1914] 
A C 599, at p 610 followed in B y ColpuB 12 Cr App 193 at p 200) 

(fc) Fuher v Ronaldt, 12 C B 762 per Pollock G B , in Adorns v Llogd 
SH ftN 861 atp 362, A \ Garbett 1 Den 236 The cases supporting this 
proposition are collected in Bose Law of Evidence in Grim Gas 14th ed 
pp 171 et aeq See Ex p Fernandez 10 G B N S 3, Ae Femandea, 6 H ft 
N 717 , Bradlaugh v Acanv, 11 C B N 8 377 As to an accused person giving 
evidence on his own behalf see p 632, post 
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remarked Lord Eldon in Ei parte Isymes {/), “ that no man can 
be compelled to answer vihat has an^ tendency to eliminate 
him*’— -which proposition is, it seems, to be thus qualified, 
that the danger to be apprehended the witness must be leal 
and appreciable \nth lefereiice to the oidinai\ opeiutinii ol law 
in the ordinaiy couise of things, not a dangei ol an imaginary 
find unsubstantial charactei ha\ing lefereiue to some extra- 
oidmaiy and barely possible (ontingeiu^, so impiobable that 
no reasonable man would suftei it to influeiue his (oiiduct,** 
tui such a possibilitv should not be siifteied to obstiuct the 
administration of ]U8tue {m) And, although a paitv to u 
lause, who has been subpauiaeil as a witness, cannot ob]ect to 
be sworn on the ground that aii\ relevant cpiestions would tend 
to eliminate him (//), he ni«i\ daini his }ni\ilege when such 
ob]ectionable questions are put to him (o) 

The jirotection does not extend to excuse a peison tiom 
answeimg questions on the giound that the answeis nia) 
establish oi tend to estiblish that he owes u debt oi is otherwise 
Mib]eft to a (nil suit, eithei al the instuKe of the ('lown oi oi 
am othei peison (p) As to whethei a person is bound to aiiswei 
a question the answei to wliuh ina\ eliminate his or hei wife oi 
husKind, the authorities are somewhat eonflicting, though they 
tend to establish the pinilege in such c ases ((y), unless tlie witness 
be an accused person gniiig evidence on his own behalf (r/cy) 
Where, howevei, the leason toi the pinilcge ol the witness 

\l) 11 5il at p 525 

(m) R V Boyes 1 6 A S 311 at p 330 ^ Re Reynolds 20 Cii D 204, 

he Mei dS imer (o 28 L J Cli 031 

(n) Boyle v H iseman 10 FxUi 647 

(o) An objection to diMtntn whithtr by afiida\it of duLUinenta or sworn 
aobwer to intcrrogatorus uu the. ground that it ma\ tend to (riminate can 
onlv be taken in tilt affidavit or anawtr ittalf {Spokee v (tmvenor (o [1607] 

2 Q B 124 and cases there cited) An ol)j(ction on the same ground, to produce 

» document must be bv oath (V/ebl v East 5 Ex D 21 where the C A 

declined to decide whether such objection is \aiid, but — see Pntchett v SmarU 
7 C B 626— it seeing that it is) 

Discovery is not granted in actions to rcco\cr penalties or enforce forfeitures 
iMexborough v Whtttrood V D C [18^)7] 2 Q B 111, and coses then cited) 

Whether or not a witness is compellable to answer questions having a tendenc) 
to disgrace him, is discussed in Best on Evidence llih ed pp 124 et seq , to 
winch the reader is referred A witness m anv cause ms} b( questioned as to 
whether he has been convicted of anv felony or inisdeniesnor (Criminal Procedure 
Act, 1865 (28 ft 29 Vict c 1ft) s 6) 

ip) The Witnesses Act 1806 (46 Gto 3 c 37), which was enacted to put 
an end to doubts which had been expreaaid 

(q) R V Cltnger, 2 T B 263 B \ All Samts B oreeeter 6 M ft 6 194, 
aw p 200, per Bayley J Carticnglit v Cfreen 8 Yes 405 R \ Halliday, 
Bell C C 257 (qq) 8ee p 632, poif 
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How lule ifi 
qualified 


or party interrogated ceases, the prnilege aUo reases (r), and 
therefore it ceases if the prosecution to whic h the witness might 
be exposed or his liahiht> to a penalty oi ioifeiture is baned 
by lapse of time, oi if (he offence has been pardoned or the 
penalty or foifeilure raised (?) 

The rule nemo teneUn spip^vm aausaif, A\hich has been 
designated (f) “a maxim of out lau as sfltled, as inijioitam 
and as uise as almost an} othei in it/ is, howeAei, sometimes 
trenched upon, and the piiMlege which it roiifei*^, is in special 
cases abrogated Thus a bankiupt under examination Ik foie 
the Court of llankrupto (ti) does not enjoi such jiiMlege a^ 
regards aiu (piestion touching his estate (Oi though a witness 
summoned for examination as to the bankiupt s affaii'*, mi\ 
refuse to answei a question upon the giound that Ins answei 
might tend to criminate himself (y) And the legislatiiie 
sometimes, on grounds of ]>olic\, extends indemnity — paitial oi 
entire— to a witness whose pinilege is taken aw a} (z) Thus 
the Laicen} Aft, 1861, < 85 (n), enacts that nothing in am 
of the preceding ten sections of that Act, which lehte to fluids 
b> agents, bankers, and factois, ' shall enable or entitle \\n 
person to refuse to make a full incl complete disc men b} answei 
to an\ bill 111 equity, oi to answei am question or inteirogatoi'v 
in any mil pioceeding in iny ('ouii oi upon the healing of any 
mattei in bankruptcy oi insohency and no ])eison shall be 
liable to be coiiyicted of any of the misdemennouis in any of 
the said sections mentioned by any cMclence whateyei in lesjiect 
of any ad clone by him, if he slnll, at am time preyiously to 
his being chtiiged with such offence, line fust disfl(»sed such 
act on oath in consequence of any compulsory piocess of any 
court of law oi equity in any action, suit, oi jiioreeding which 
shall haye been hona instituted by any paity aggneyed (5) 

(r) yVigrani on DiR(o\en 'ind cd p 83 when tlu oquit\ oistb upon the 
point art colkcttd 

(0 Stc Ex p Fernandez 10CB^ S*) Boye^ 1 B A S 311 

(f) Per Cokridge 7 in J? y Scottt Dcarbl A B 47 at p 61 

(u) See the Bankruptcy Act 1314 (4 A '> Geo 5 i 53) a 15 (8) as to which 
aee Re Atherton, L1312J 2 k B 251 

R \ Erdhem [1836') 2 Q B 260 1? -v Scott, Dears! A B 47 R \ 

frott Id 68 B y Skeen Bell C I 37, B y Robinion, L B 1 ( C 80 it 

pp 85 87 00 

(y) Ex p Schofield, 6 Ch D 210 Be Reynold t 20 Ch D 234 

(z) See, for instance the Corrupt and lllegil Practicis Pre\en(ion Act 1883 

(46 A 47 lict c 51), s 53 (a) 24 A 25 Vict c 96 s 85 

(6) See tlie Bankruptcy Act, 1914 (4 A 5 Gio 5, c 53), a 166, and B y 
Hrdheim, [1836] 2 Q B 260, as to thi cases in which eudencse cannot be giyen 
of admissions made on the heating of a bankruptcy matter 
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The disclosure above referred to, in oidei to be available as 
a protection, must be made horn fide, and inusl not be a mere 
\oluntary statement, made foi the expiess pin pose of sireeninf^ 
the person makiiif? it from the penal fonsequeni es of his arts (r) 
Lasth, in R \ Gdlyard (d), the facts \ine Ihose A 
maltster, suspected oi basing \iolated the excise lu\vs obtained 
* com lotion against his sei^ant foi the purpose is \ias dunged, 
of relieMng himself fiom penalties, b\ force of the statute 
7 & 8 Geo 4, c 52, s 46 In suppoit of a lule him to quash 
the com lotion the afhdasits stated t iicumstaiues, slum mg that 
the oon\ lotion had l>een obtained In colluHion, and no affidetvit 
ua$ vmdc w opposition to tht nth On behalt of the maltster 
it wis uiged tint he ought not (regard being had to the maxim 
now undei consideiation) to haie lieeii called upon to defend 
himself b\ athdant on a < harge uhich nas MitualU of a c riminal 
nature (o) But the con\iction, ne\eitheless, was qinshed as 
being “a tiaud and mocken, the lesult ot conspiracy and 
subornation of peijui\ Colei iclge, 1 , remaiking that, ‘ wheie 

the Couit obsenes such dishonest practices it will inteifere, 
although judgment his been gneii, ' and that 'no honest man 
ought to think it beneitli him oi a haiclship u])on him to ansuei 
upon affidavit a ohaige of dishonest\ made upon afbdn\it against 
him If a man, when such a seiious accusation is jiieierred 
against him, t\i11 not dem it, he must not complain if the case 
IS taken jtro confesso ’ 

Upon the (ognite subject oi the competency of witnesses a 
few remarks must suthc e At one time il w as the most important 
topic oi the law of eMclence ioi foinieily inteiest iii a suit was 
consideied to disqualify i person fiom giMiig testimony, the 
lesult being that the host eyidence available was often cxc luded 
At common law the jiaities, and their husbands oi wi\es, were 
incompetent as witnesses in ill cases This incompeteno\ was 
lemosed as to the parties in cnil oases by the E\iclenoe Act, 
1861 (/), and as to then hudiands oi wiyes by the Kyidence 
Amendment Act, 185 J (c/) B^ both these Acts the rule of the 
common law was expiossly jueseryed in criminal oases, and 

(c) Ftee il \ 5fra7iait 7 C C H6 d«*idfil under the repealed liareeny 
Act (7 ft 8 Geo 4 c 29), a >)2 
id) 12 Q B 527 

(e) Citing Stephens v Hill 10 M A W 28 
(/) 14 ft 15 \lc^t c 99 H 2 
ig) 16&17\ict c 83 « 1 2 


Answering 

affidavit 


Competency 
of witneKHes 
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by the latter Act the incompetency of the parties, and then 
husbands oi inneH, \ids retained in proceeding's instituted in 
consequenre of adultery the Evidence further Amendment 
Act, 1869 (/i), however, the imompetencj m such proceeding's 
IS removed, but no Tiitness ma} be asked an^ question tendini;^ 
to bhou that he or she has committed adulter\, unless such 
\(itnes8 has ahead} g^nen esideme in the same ])ioc ceding iii 
disproof of such adulters 

With legard to the law of evidence in ciiminal cases, the 
yeai 1898 u as mai ked b} a great c hange, v hic h foi some year*^ 
had been foieshado^ed b^ the instances m uhich statutes 
Cl eating nevi offences had expressh enabled a person charged 
theiewith to be a witness on his own behalf B\ the (Viminal 
E\idente Act, 1898 (/), e\en person charged with an offence, 
as also the wife oi husband of such peisoii, is a competent witness 
for the defence at e^el^ stage of the juoceedings, whethei such 
peiBon be chaiged soleh oi ]ointI} with otheis (Z) but such 
person nia> not be called as a witness excejit upon his own 
application (/), iioi, as a geneial lule, ma\ the wife oi husband 
except upon the ajipl nation of the person charged (m) The 
husband or wife is not compellable to disclose communications 
made b\ the one to the othei dining maiiiage (n), but the 
person chaiged mas be asked in cioss-examination an} question 
tending to eliminate him (o) or (p) an^ othei peison as to the 
offence charged, though not, as i geneial rule, aii} question 
tending to show that he has committed another offence, oi is 
of bad charactei (q) In respect of certain offences the wife oi 
husband of the peison charged ma\ be called as a witness foi 
the prosecution without the consent of that peison fr), but 
as has been aliead\ indicated, the maxim, ne?tw teneUn seipsum 

(k) 82 A S3 Vict c 66 h 8 

(0 61ft63\iot c 86 

ik) 8 1 

(0 8 1 (a) 

(m) 8 1 (c) see H 4 and the Cnminal Tustice Administration Act, 1914 (4 A 

5 6, c 56) noted at p 341 ante 

(n) 8 1 (d) 

(0) 8 1 (e) 

(p) R V Aftnitiane 16 Cr App B 38 

(g) 8 1 (f) 8ee B V Preeton 11909] 1 B B 566 B v Beeeham, [1921] 
3B B 464 

(r) 8 4, and schedule See also the Cnminal Law Amendment Act, 1912 
(2 A 3 Oeo 6 0 20) 8 7 (6) the Children (Employment Abroad) Act, 1918 
(8 A 4 Oeo 5 c 7) 8 3 (4) the Mental Deficiency Act 1918 (8 A 4 Geo 5, 
c 28), t 56 (6) the Unemployment Insoranoe Act, 1922 (12 Geo 5, c 7), a 11 
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atcusare, still bolds jfood to tins extent, that the peison charfijed 
cdimot l)e compelled to entei the witness-box against his will (s) 


thus hiiefl^ touched upon some tew rules lelatiiig 
<iJiiefl\ to the admissibilitv of eMdeme, and ha\ing (onsideiublv 
exceeded the limits oiigiiiallv prescribed to m\self, 1 now feel 
compelled reliutanth to take lea\e of the reader, trusting that, 
howe^ei slight oi dispiopoitioned this attempt to illustrate oui 
legal maxims ma> ajijieii when (omjiaied wi^li the extent and 
impoitiiice of the sul)]e(t, 1 ha\e ^et, in the language of Loid 
Bacon, applied nnseli, not to that which mighi seem most foi 
the ostentation of mine own wit or knowledge, but to that which 
might Meld most use ind piofit to the student, and ha\i aftoided 
some materials foi a(C|uiiing an insight into those conclusions 
of reason those U qum U c/es essential to the tint undeislamling 
and piopei a[)])lic ition of the law — wheieol, though some maN 
stiongh sa\c)ui of hunnn lefinement and iugenuit\, the gieatei 
portion claim ficmi us instinc tnelv, as it weit, lecoguition- -and 
wh\ the^ ha-ve been wiitten with the hngci of Almighty (rod 
upon the heait of man {f) 

is) Fxcept in pioteedin#(s — leclmirulJv (riiniuil but iiallv civiJ — iimlitutcd foi 
the purpose of trjing i civil right oiilv s(t tin Fvjdcmc Art IH77 (40 A 41 \ict 
c 14), fc 1 the Ciiminal EvukiKe Act 1808 (hi A U2 \ict t Ki) s 6 (1) 

it) See Calvin s Ca^e, 7 Rep 12C 
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ABATEMENT of nuisance, 198, 254 

U'CESSIO, title b>, in Roman law, 315 

\(H’ESS0R1UM SEQUITUR PRINCIP\LE, 316 

\(T’ORD AND SATISFACTION, 
plea of, 565, 569—70 
negotiable instrument taken in, 522—3 

\CT OF GOD, 

necessitas inducit pmilegium, 7 

actus del nemini facit injuriam 161 

effect of, on dut-y imposed by law, 161 ef seq 

definition of, 162 

damage to sea wall b> , 162 

statutory duty, when excused b>, 162, 170—1 

water escaping, 01 fire spreading, b}, 163 

liability of tenant for, 165—6 

payment of lent, when not excused bj, 165 

peifoimance of absolute contract not excused b}, 165—6 

conditions as to when implied, 165—170 

effect of, upon contracts for personal seryices, 167—8 

common carrier, not liable foi 169 

illness of juiyman duiing trial, 171 

agent's ignorance of piincipal’s death, 535 

actio personalis moritui cum persona, 577 

k(TA EXTERIORA INDICANT, Ac, 210 

ACTIO PERSONALIS MORITUR CUM PERSONA, 577 

ACTION AT LAW, 

rex non potest peccare, 34 

ubi JUS, ibi remedium, 131 

\olenti non ht injuria, 188 

nemo debet bis \exaii, 225 

ex dolo malo non oritur actio, 471 

ex nudo pacto non oritui actic, 484 

respondeat supenoi, 544 

actio personalis montui cum persona, 577 

for a tort which is a felony 146—8, W, 589 

for breach of statute, 148, 590 


ACTUS CURIAE NEMINEM GRAVABIT, 84 
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ACTUS DEI NEMINI FACIT INJURIAM, 161 

ACTUS LEGIS NEMINI EST DAMNOSUS, 87 

ACTUS NON FACIT REUM NISI, Ac , 216 

AD EA QVM FREQUENTIUS ACCIDUNT, Ac , 26 

AD PROXIMUM ANTECEDENS FIAT RELATIO, 438 

AD QUiESTIONEM FACTI, Ac , 70 

AD QUiESTIONEM LEGIS, Ac , 70 

ADMINISTRATOR Sk Pebsonai REPBF«.FNaATi\E 
title of, relates back, 561, 582 

ADULTERY husband <^nniving at inife's 189 

ADVOWSON, 

lapse of light of piesentation, 46 
notice to pation of vacancy, 124 
right to piesent in tuin, 87 
appendant to manoi 316 

AERONAUT actions against, 262 

AFFIDAVIT, 

facts, not deposed to, not piesumed, 112, 113 
must be sufficiently intituled, 435 
chaiging di8huneBt\, not answeied, 631 
objections to discover), 629 n (o) 

AFTER ACQUIRED PROPERTY, 127, 320 

AGENT Sec Pbin(Ipal and Agent 

AGREEMENT S(c Contract 

AIDER BY VERDICT, 125 

ALIEN, 

nemo patriam in qua natus est, Ac , 53 
local allegiance, 55 

extra teintonum jus dicenti, Ac , 69—70 
marriage between aliens, 329 
insurance coveiing trade with enem), 465 

ALIENATIO REI PRAEFERTUR, Ac , 288 

ALIENATION, 

maxims as to transfer of piopert), 288—322 

favoured b) the law, 288 et seq 

of lands by deed, 28^291 

of lands b) will, 291 

Settled Land Act, 1882 298 

conditions against, 292, 294, 297—8 

reiiraint against anticipation, 296—7 

of personalty favoured, 297 

rule against perpetuities, 294—5, 355—6 
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ALLEGAN S CONTRARIA NON ALDIENDUS, 116, 120, 206 
4LLEGIANCE, 

nemo patriam in qua natus est, Ac , 53 
natuial allegiance, 53, 54 
local allegiance, 55 

British Nationality and Status of Aliens Acts, 1914 and 
1918 55 

ALLUVION, inciease b\, 113 315 
ALTERATION of instiunient, 108 
AAIBIGUITAS VERBORUM LATENS, Ac, 387 
AMBIGUITY, 

distinction between patent and latent, 387 
lule as to patent, 388 (t sctj 
evidence to show that none exists, 390 
lule as to latent, 391 

quoties in veibis nulla ainbiguitas, Ac , 395 
ceitiim est quod certuni reddi potest, 399 
falsa demonstiatio non nocet, 403 
the golden rule of construction, 366 

VPPORTIONMENT of lent, 165, 198 -9 270 

APPROPRIATION of payments, 525 w/ 

ARBITRATION (XAUSF effect of, 39, 450 

ARGUMENTLM AB INCONA LMENTl, Ac , 127 

ARREST, 

of pel son illegally confined, 89 
contract to obtain lelease, 90, 195 
action foi malicious, 195 
evei} man’s house is his castle, 283 
pi i\ liege of MP fiom, 110 

ARTIFICIAL RESERVOIR, 163, 249 

ASSAULT, 

in defence of another, 9 
consent to illegal, 189 

conviction for, no bar to indictment for inuider, 232 

in course of forcible entry, 287—8 

to recapture chattels, 212 

compromise of indictment for, 475 

actio personalis moritui cum persona, 577 

limitation of action for, 574 

ASSIGNATUS UTITUR JURE AUCTORIS, 301 

ASSIGNEE, 

meaning of term, 301 

prior in tempore, potior in jure, 234 rf wq , 465 
generally relies on assignor’s title, 301 d stq , 517 
of bill of lading, 304 
position of trusts in bankruptcy, 306, 468 
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ASSIGNEE — continued 

may have better title h^ estoppel, 518 
title of, under factors Act, 518 
sale to, under bpecial power, 519 
buying in market overt, 520>-l 
undei unlawful contract, 467 
of negotiable instiument, 521—3 
of chose in action, 239, 305, 459 
qui sentit commodum, Ac , 457 c( seq 
caveat emptor, 501 

\SSIZES, one legal daj, 93 

ATTAINDER, 

corruption of blood by, not pleadable to process to set 
aside, 114 

effect of, upon descent of lands, 332 
ATTORNEY, 

king does not appear bv, 31 
compromising suit contrarv to instructions 139 
participating in illegal execution, 65 n (?/), 541 
no privitj between client and agent of, 489 

AUDI ALTERAM PARTEM, 78 

AUTREFOIS ACQUIT, plea of, 230-2 

AUTREFOIS CONVICT, plea of 231-2 

AWARD, 

surplusage in, 402 

maj be condition precedent to action, 450 
AWAY-GROWING CROP, 272, 594 


BALLOONS, 262 

BANK NOTE, 

alteration of, 108 

bona fide holder for v alue of 521 

pledge of half of, for illegal debt, 466 

BANKRUPT, 

position of tiustee in bankruptcy of 306, 468 
declarations by, when admissible, 627 
nemo tenetur seipsum accusare, 630 

BARONY, proof of ancient, 613 

BASTARD, 

cannot inherit lands in England, 331—3 
may take personalty, by ]us domicilii 333 
may take under devise to children, vvhen, 358, 392 
presumption in favour of legitimacy, 612—3 

BENIGNAE FACIEND^ SUNT INTERPRETATIONES, Ac , 
343 
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BILL OF EXCHANGE, 

material alteration of, 108, 464 

notice of dishonour, 47, 113, 454 

waivei of notice, 4K 

seized under an extent, 47 

in favour of fictitious payee, 206 

consideration for, presumed, 491 

given for illegal consideration, 482 

bona fide holdei foi value of, 521 — 3 

discrepancy between words and iiguies, 389—90 

effect of paying by, 529 

payment to agent by, 531 

limitation of action upon, 573 n (/i) 

loan by bill or cheque, 576 n (i/) 

discharge of, by renunciation, 566 

payment of forged, 183 

accepted on a Sunday, 14, 15 

with discrepant woids and figuies, 389 

BILLS Oh LADING, 
exceptions in, 157 
assignee of, 304 5, 519 
authority of master ol ship to sign 540 

BILLS Oh SALE 

prioiities of holdei 8 of, 239 
of fixtuies, 278 
of aftei-icquiied piopeitv, 321 

BLANKS in a will, 388 

BOND, 

effect of alteration of, 108 

action on, by commissioners of taxes, 113 

act of God making condition imjiobBible, 168 

effect of the condition becoming otherwise iiupossibk 174 5 

executed under assumed name, 201 

illegality a good defence to action on, 449, 474 

how dischaiged, 564 — 5, 570 

BONI JUDICIS EST AMPLIARE ] UKJSDKTIONLM, 57 

BOROUGH ENGLISH, 236, 593 

BOTTOMRY BONDS, priority of, 284 

BOUGHT AND SOLD NOTE, alteration of, 108 

BROKER, 

selling as principal, 532 
employing another broker to sell, 542 
opinion of, as to materiality olf facts, 604 

BYE-LAW, 

restraining Sunday traffic, 15, 16 
power of corporation to make, 309 
divisibility of, 481 
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CARRIER, 

for what damap;e he is liable, 169 

giving conflicting notices, 382 

railwd} company acting by agents, 532, 551 

CASE, ACTION ON THE 
oiigin of the action, 132 
novelty of complaint in, no objection, 132 
fni nuisances, 262 

('\SUS OMISSUS, 28 

(HVEAT EMPTOR, 501 

(TllTLM EST QUOD CFRTUM REDDI POTEST, 399 

CESSANTE RATION E LEGIS CESSAT LEX, 110 

CHALLENGE, privilege of peiempton, 224 

CHAMPERTY, 

contiafts paid foi, 476 n (n) 

(^HARTER PARTY, 

when vitiated by alteration, 107—108 

how const! ued b\ leference to intention of paities, 350 

lecoveiy of fieight pro lata itinens, 422 

CHEQUE aho Biil or Excuangl 

action against bankei foi lefusing pd}ment of, 138-9 
bankei paying, when account overdiawn, 183 
within what time to be piesented, 573 n (/<) 

CHILDREN, meaning of, in devise, 357—8 

CHOSE IN \CTTON, assignment of, 239 305, 459 

(TAUSULA DEROGATORIA, 16 

COHABITATION, 

giant of annuit} aftei immoral, 301 
presumption of wife’s agency fiom, 540 

COLLISION, presumption of negligence fiom railwav, 214 

f’OLONIAL LEGISLATIVE ASSEMBLY, 

power of, to punish foi contempt, 312—3 

(^OMITY OF NATIONS, 12 

(COMMISSIONERS OF PAVING, liability of, 4 

COMMISSIONERS OF TAXES, 

action bv, on bond, against tax collector’s suietv, 113 

COMMON, 

action by commoner foi damage to, 102 
trespass by commoner, 210 
pur cause de vicinage, lU 
abatement of nuisance on, 287 
of pasture appendant, 317 
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COMMUNIS ERROR FACIT JUS, 98 
COMPULSION See Necessity 
CONCUBITUS NON FACIT MATRIMONIUM, 323 
CONDITION, 

rendered impossible bj Act of God, 163 ef seq 
b\ act ot obligor, 174 
bj act of stranger, 174 
b} act of obligee, 174 
impossible at its creation, 174 
when implied, 166 et seq , 430, 603—4 
implied, on sale of goods, 508—10, 616—7 
difference between and warranty, 507—8 
description amounting to, 411 n (r) 
against entering seivite of Croi^n, 482 ii (y) 

CONFLICT OF L\W&, 

divine and human, 11, 12 
English and foreign, 12 
as to validity of marriage, 328 — 9 
as to legitimacj 330—1 

CONFUSION OF GOODS, 200-1, 236 n (j) 

CONJUNCTIVES 376-7 

CONSENSUS FA(IT M\TRIMONIUM 323 

CONSENSUS TOLLIT ERROREM, 96 

CONSIDERATION Set also Nudum Pactum 
in Roman and French law, 484 
definition of, in English lavv 485—6 
impossible, 174 
illegal, 472-4, 481 

CONSTABLE, 

qui jussu judicis aliquod fecerit, &c , 65 cf seq 
may require assistance of bystanders, 311 

CONSTRUCTION of instruments, 
maxims relating to, 342 — 444 
golden rule for, 366 

CONTEMPORANEA EXPOSITIO EST OPTIMA, 440 
CONTEMPT, 

Colonial legislative assembly punishing for, 312—3 
audi alteram paitem, 79 
party in, rights of, 115 
entry to arrest for, 284 n (r) 

CONTINGENT INTEREST, defined, 432 


L M 


41 
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CONTRACT Hie nho Nudum Pactlm 
maxims as to law of, 446—591 
maxims as to interpreting, 342—444 
golden rule foi constiuing, 366 
made on a Sunda}, 13—15 
breach of, by Ciown, 38, 42 
damages lecoveiable for bieach of, 143, 159—160, 589 
act of God excuses peiformance of, when, 165—8 
impossibility of performance excuses, when, 173—7 
lelief against mistake in, 184 — 7 
conventio vincit legem, 192 n ( c), 280 n (/), 282, 446 
payments undei illegal 195, 466 et seq 
pait} cannot take advantage of his breach of, 199 
specific peifoiiiiance of, 448, 504 — 5 
illegal, not enfoiceable, 449—51, 465 (t seq , 474 (f scq 
does not affect lights of stiangeis to, 282, 451 
considei ation required to suppoit 484 et scq 
waiiantj of authoiitj to make, 534—5 
who entitled to sue upon 530 n (s) 
ratification of imauthoiised, 459, 557 it ^iq 
rescission of, foi mateiial misiepiesentation, 504 
induced bv fiaud 504 — 6, 512 et siq 
how dissolved, 563 cf seq 
01 al vaiiation of wiitten, 566 — 9 
evidence of custom oi usige to explain, 272, 426 
evidence not admissible to vai>, 396 427, 597 
effect of death of partv to, 167, 577 — 81, 590 
law governing capacitv to make, 330 

CONTRIBUTION between toitfeasois, 470 

CONVEYANC E Stc Deed 

act of God making a (ondition annexed impossible, 168—9 
condition being otherwise imp>s«ible 174 

COPYHOLD, 

tiespass to, befoie entiv hv hen 93 
grant of, bv tenant f(»i life of manor 303 
custom to lepaii, 590 

COPYRIGHT, law of 243 

CORPORATION, 

power of, to make bje laws, 309 
liabilitj of, for acts of servants, 551, 554 

COURT, 

maxims as to judicial offices, 57—78 
maxims as to administi ation of justice, 78—106 
agieement to oust junsdiction of, 450 
will not enforce illegal contract, 473—4 

COVENANT, 

action of, 572 

running with land, 306, 457 
expiess words not necessary to create, 347 
whether joint oi several, 348 
whether oi not independent, 348—9 


CRIMINAL CONVERSATION, husband’s connivance at, 189 
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CRIMINAL INTENTION, 

actus non facit leum nisi mens sit lei 216 

evidence of, 219 — 220 

baie intention not punishable 220 

distinction between bare intention and attempt, 221 

effect of drunkenness 219—220 

effect of in&anitv, 222 

when ascribable to infint, 222 —3 

CRIMINAL LAW, 

foundation of, 6, 7 

necessitas inducit piivelegiuin, 7—11 

new, should nut be made retiospe(tive, 25 

nullum tempus uccuint regi, 45 

questions of fad aie foi the ]un, 76 

de minimis non cm at lev, 100 

in ]uie nun lemuta causi. speitatui 160 

ignuiantia fadi excusat, 9, 178, 187 —8 556 n (») 

ignuiantia legis non exiusai, 178 188 

actus non licit leum nisi mens sit lea 216 

attempt distinguished from bare iniention, 221 

attempt doomed to failure, 221 

considei ation in favoiem vitie, 224 

nemo debel Ins vexaii, 225 230- 3 

const] u(tion of penal stitntes 363—4 

iesp(»ndeat siipeiioi 656 n (0 

latification of iiiminil ict, 560 

public Climes ^iie buiied with the offeiidti, 590 

nemo tenetui ••eipsum ucusaie 628 

CROWN Nf nho Ktn( 

mi vims 11 Idling to, 30—56 

descent of 32 33 339 

giant fiom when void, 36, 37, 44, 601 n (/) 

reined V against bx petition of light, 37 — 40 589 

not lesponsible fui toits of servants of, 38, 41 556 

when bound b> statutes 51 — 63 

questions indiiectl> affecting, 43 

const luctioii of charteis fioin, 309 — 10, 387, 440, 601 

liabilit} of seivants of, 35, M, 41, 556 — 7 

servants of, conti acting on behalf of, 42, 635 

dismissal of seivants of, 42 

funds leceived b>, under treaties, 42, 43 

ratification b}, of unauthoiised acts, 563 

condition against entering militaiv seivice of 482 n (7) 

CUICUNQUE ALIQUIS QLID CONCEDIT, Ac , 307 

CUILIBET IN SLA ARTE Ac, 602 

CUJUS EST RARE EJUS EST DISPONERE, 299 

CUJUS EST SOLUM, Ac , 260 

CURSUS CLRIiE EST LEX CURIiE, 94 

CUSTOM, 

optimus interpres rerum usus, 592 
non audire alteram partem, bad, 79 
evidence of, to explain contract, 272, 426 
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CUSTOM— confiMttcd 

evidence of, not admitted to vary contract, 396, 427, 697 
usage cannot justify clear breach of trust, 442 
judicial notice, 'when taken of, 593 n (m), 600 
affecting mercantile contracts, 598 — 600 
knowledge of, when material, 600 
reasonableness of, 109, 593—5 
respecting awaj -going crop, 272, 594 
definition of, 592 

requisities to the validity of, 592 et seq 

CY PRES, origin of doctrine of, 359 
when inapplicable, 360 


DAMAGES, 

in jure non remota causa spectator, 143, 152 

in action of contract, 143, 159 — 60, 589 

in action of tort, 143—5, 159—160 

in action for slander, 144 

for trespass to land, 140—1, 201 

for breach of promise of marriage, 579, 588 

various kinds of, 159 n (j) 

DAMNUM ABSQUE INJURIA, 134-8 

DEATH, 

decorum est pio patna moii, 11 

rex nunquam montui, 32 

actus Dei nemini facit injuriam, 161, 167 

agent acting after principaPs, 535 

actio personalis moritur cum persona, 577 

Lord CampbeU’b Act, 584 5 

DECISIONS, leasons foi following former, 103—105 

DE DONIS, Statute of, 290 

DEED, 

two lequisites to validity of, 71 
effect of alteration of, 108 
maxims as to interpieting, 342 - 444 
golden lule for construing, 345, 366 
general principles for construing, 343 et ^eq 
valeat quantum valere potest, 345, 411 
words of doubtful import in, 344 — 6, 350 
noscitui a sociis, 373 
fortius contra proferentem, 379 
ambiguitas patens, 388 
ambiguitas latens, 387, 392 
quod certum reddi potest, 399 
falsa demonstratio non nocet, 403 
verba generalia restringuntur, 415 
ad proximum antecedens relatio, 438 
contemporanea expositio, 440 
qui hieret in litera, 443 
mala grammatica non vitiat, 443 
ex antecedentibus et consequentibus, SuC , 367 
construction of covenants in, 347—9, 3W 
quoties in verba nulla ambiguitas, Ac , 395 
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DEED — continued 

utile per inutile non \itiatur, 401 
ut res magiB valeat quam pereat, 411 
reataU in, 368, 417 
expressum facit cessaie taciturn 421 
expressio eorum qus tacite insunt &c , 431 
verba illata inesse videntur, 434, 436 
verba relata inesse videntur, 434, 435, 436 
schedules and plans annexed to, 434 
court will not enforce illegal, 474 
consideration not necessary for, 485 
how discharged, 561—2, ^9—70 
construed by usage, when, 601 

DE FIDE ET OFJICIO JUDlClb, .Vc , 61 

DELIRIUM TREMENS, 

a defence to chaige, 220 

DE MINIMIS NON CURAT LEX, 100 

DE NON APPARENTIBLS, Ac, 112 

DESCENT, maxims as to, 330--341 

DESCRIPTION, 

ialsa demoiistiatio non nocet, 403 
prajsentia corpoiis tollit eiroiem nominis, 409 
slight eirors of 505 
sale of goods 1)>, 509 

DISJUNCT1\ES, 376-7 

DOCUMENTS OF TITLE TO GOODS, 304, 518-9 

DOLUS, 

in Roman law 472 
in oui law, 160 n (o) 
ciicuitu non puigatui, 160 
ex dolo malo non oritui actio, 471 

DOMUS SUA CUIQUE TUTISSIMUM REFIGIUM, 283 

DRUNKENNESS, 

no excuse foi crime 219 

bearing of, on question of intention, 219—220 

DURESS, 10, 90, 196, 328 


EASEMENT, 

acquisition of, under 2 A 3 Will 4, c 71 255 
right to create, how limited, 300 

EJUSDEM GENERIS, 14, 373-8 

ELECTION, 

to take under deed oi will, 120, 460—1 

duty to elect arises when, 186, 482 — 3 

semel facta non patitur regressum 327 n (r), 483, 513 

must be made within reasonable time, 483, 561 
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EMBLEMENTS, 268 et wq , 507 

ESTOPPEL, 

definition of, 117 

allegans contrana non est audiendus, 116, 206 
doctrine of estoppel in pais, 203—7 
does not aiise fioin baie promise, 205, 565—6 
by matter of lecord, 226, 228 it uq 618 et seq 
res inter alios acta non nocet, 229, 617 
title b>, 118, 204-5, 518 

ESTOVERS, light to, 454 

EVASION of statutes, 314 

EVIDENCE, 

maxims applicable to la^ of, 592 cf sn/ 
audi alteram paitem, 78 
de non appai entibus, Ac 112 
allegans (ontiaiia non est audiendus 116, 120 
acta extend a induant, Ac 210 
res ipsd loqiutui, 213 
of (riminal intention, 219 
extiinsic, to explain instiument, 386 sny , 396—8 
cuilibet in sud aite pento ciedenduni 602 
opinion on matteis of siieme 602 
of undeiwnteis as to mateiidlit\ of facts, 604 
of expel ts on foieign law 605—6 
omnia picesumuntui contia spoliatoiem, 606 
effect of withholding eiidence 607 
uile in ejectment actions, 608 
omnia pisesumuntui iite esse acta 609 
proof of ancient deeds, 610 
piesumption against fiaud, 612 
piesumption against illegality 483 614 
res intei alios nia, Ac , 617 
judgments in lem, 619—20 
acts haling legal opeiation, 621 
hearsai eiidence geneiallj inadmissible, 622 
some exceptions to iiile, 622 rt srq 
declaiations against inteiest, 622—4 
entries in couise of business, 624 
doctiine as to les gestse, 627 
against conspiiatois, 628 
nemo tenetur seipsum accusare 628 
competencj of witnesses, 341, 631 

EX ANTECEDENTIBLS FT CONSEQUENTIBUS, Ac , 337 

EX DOLO MALO NON ORITUR ACTIO, 471 

EX NUDO PACTO NON ORITUR ACTIO, 484 

EXECUTIO JURIS NON HABET INJURIAM, 88 

EXECUTION, 

JUS regis preefeiii debet 48—50 
qui JQBSU judicis ahquod feceiit, Ac , 9 65 
action for malicious, 196 
pnority of, 240 

domus sua cuique refugiom, 283 
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EXECUTOR Sn Personal Represfntativfn 
right of retamei b) 151—2 
de son tort, 198 545 n (/ ) 
derives title fiom the 582 

EXPRESSIO EORUM QU^E T\aiE INSLXT. , 431 

EXPRESSIO UNIUS EST EXCLLSIO \LrFRILS, 420 

EXPRESSUM FACIT CESSARE TACITIM, 420, 510 

EXTENT, light of Ciown to piioiit\ undei, 49 


FACTORS ACT, 518 

F\LSA DEAI0\STR4TI0 NON NO(T.T A( , 403 
F \THER 

not liable f<n son’s debt, 340 

patei est quern niiptiee demonstiant, 331 

FELONY, 

actub non fadt leuin nisi mens sit it a, 216 
action foi felonious act 146—7, 584, 589 

FERRY, 135, 461 

FICTION, 

in fictione juiis sempei lequitas existit, 91 
presumption of law distinguished fioin, 91 

FINDER OF GOODS, 235-6, 463 52:^4 

FIRE, 

demolition of house to pie\ent spiead of 2 
liabilit> ill case cf 163—4, 257 
who takes iisk of 506 

FIXTURES, 

quicquid plaiitatui solo Ac , 274 
meaning of teini, 274 
light to, of hen, 274 275—7 
of devisee, 277 
of puichasei, 277, 282 
of moitgagee, 278, 282 
of lemaindeiman, 275, 279 
of landloid 280 
trade fixtuies, 275—7, 279 
ornamental fixture^, 279 
agricultural fix*tuies, 280—1 
tenant’s right to, how lost, 281—2 
agreements as to, 282 
mining fixtuies, 282 
Bills of Sale Acts, 278 
Sale of Goods Act, 507 

FORCIBLE ENTRY, 287 8 

FOREIGN JUDGMENT, action upon, 12 
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FOREIGN LAW, how proved, 605-6 
FORTIUS CONTRA PROFERENTEM, 379 
FRANCHISE, grant of, when \oid, 35-7, 44 601 
FRAUD, 

Chartei from King, obtained b}, 36 

Act of Pailiament, obtained bj, 36 

fraudulent alteration of document, 108 

without damage, no action of deceit for, 139, 513 

party cannot take advantage of his own, 202, 207 

consent to marriage obtain^ b}, 328 

contract to be ii responsible for, 451 

which of two innocent paities must suffei foi, 463—4 

ex dolo malo non ontui actio, 471 

effect of, on contract induced theieb\, 482 

never piesumed, 483, 612 

rescission of contract foi, 482, 504 — 5, 513 

remedies for, 515-4 

action of deceit, 513—16 

what IS fraud, 514 — 5 

meaning of good faith, 522 

by co pailnei, 536 

bj servant or agent, 550 

effect of, on statutes of limitation, 574—5 

FREIGHT, 

follows piopeit> in lessel 319 
pro latd itineiis 422 


GAVELKIND, 318 

GENERAL ^\ORDS, 378, 415 

GOODS See Sale oi Goods 

confusion of, 200—1, 236 n (i) 
finder of, 235-6, 463, 523-4 

GRANT 5ccDeed 

quod ab initio non \alet Ac , 123 

cuicunque ahquis quid concedit, Ac 307 

acoessorium sequitur prmcipale, 315 

of aftei acquired propeit>, 127, 320 

ancient, how construed b\ usage 440 

no man shall derogate from his own, 119, 199, 311 


“HARD CASES MAKE B\D LUV,’ 104, 133 
HJBREDITAS NUNQUAM ASCENDIT, 336 
H-ffiRES EST QUEM NUPTIiE REMONSTRANT, 330 
HEIR, 

rule of primogeniture, 236 
h»res est quern nuptise demonstiant, 330 
heir to the fathei is heir to the son, 331 
ex damnato coitu natus nullius films, 332 
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B.ElR—conttnued 

presumption as to legitimacy, 612 
nemo est hseies viventis, 334 
hssreditas nunquam ascendit, 336 
lineal descent preferred, 337 
rule as to half blood, 336—9 
rule in SheVcifs Case^ 356 

HEIRLOOMS, 316 

HIGHWAY, 

deviation fiom founderous, 2 

action foi nuisance in, 142, 215, 259 

horse bolting in, 215 

owners of piopeity adjacent to, 259, 459 

liability to lepair, ratione tenuras, 142 459 

compounding offence of obstructing, 475 

effect of conMction for obstructing, 620 

“HlGm3 \YMEN, ('\SI' OF THE TWO,’ 470 n (s) 

HOAIICIDE ♦Set Criminal Law 
in self defence, 8, 283 
in defence of others, 9, 283 
in execution of law, 9, 10 
in lesisting felonious entr>, 283 
in mistake of facts 9, 188 

HOUSE 

right of suppoit to, 136 7, 247 
injun to neighboui’s, 246 
domus sua cinque lefugium, 283 

HOUSE Oh COMMONS, 65-66, 145 

HOUSE OF LORDS, decisions of, 60, 105 

HUSBA^D AND WIFE Sie Marriace 

husband conniving at wife’s misconduct, 189 

crime by wife under husband’s coercion, 10, 11 

lestraint against anticipation, 296 

consensus facit matrimonium, 323 

competent witnesses for one another, 340—1, 631—2 

meaning of “wife” in will, 411—2 

agenc} of wife, when presumed, 540 


IGNORANTIA h ACTI EXCUSAT, 9, 178, 187, 217 
IGNORANTIA JURIS NON EXCUSAT, 178, 185 
IMPOTENTIA EXCUSAT LEGEM, 172 
INDEMNITY, 

necessitas quod cogit defendit, 10 
none between joint wrong doers, 470 
nght of innocent agent to, 471 

INDEPENDENT CONTRACTOR, 545-8 
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INDICTMENT, 

aider of, b> verdict, 125 

one count in, may refer to another, 435 

INFANT, 

{guardian for infant king, 32 
contracts bj , 340, 453 
marriage settlement bv, 453 
piomise of maiiiage b}, 327 
maiiidge b>, 327—8 

within IV hat age he is doll incapa\, 222—3 

malitid supplet aatatem, 223 

statutes of limitation do not run against, 572, 575 

IN ilCTIONE JL'RIS SEMPER ^QUITAS, Ac, 91 

IN JURE NON REMOTA (^AUSA SPF( TATUR, 152 

INJLRY, 

ubi JUS ibi lemedmm, 131 

damnum absque injuiia, 134 — 138 

injuiia absque damno, 138 

actus del nemini facit injunam, 161 

volenti non fit mjuiia, 188 

SIC uteie tuo ut alienum non leedas, 244 

IN PR.ESFNTU MAJORIS CESSAT, Ac, 77 

INSANITY, 

a bai to maniage, 328 
a defence to chdige of ciime, 220, 222 
a leplv to statutes of limitation, 572, 575 

INSURANCE N(c Martm Insukanci Polki of Insi range 

INTENTION Criminal Imlntion, Win 
acta exteiioia indicant, 210, 515—6 
actus non facit leum nisi, Ac , 216 
vvioiigful cannot be pleaded when 201—2 
expiession of meie, no estoppel, 205—6, 565—6 
inference of, fioni declaiations, 525 

INTEREST, 

accessorv to piincipal, 319 
debt kept alive bj payment of, 572 
appiopiiation of pijment to, 529 

IN\OLUNTARY \(T, 7, 10, 190, 194 


JOBMASTER, 546 

JOINT DEBTOR, 

judgment against, 227 
absmce beyond seas of, 575 
discharge of, 456 
part pa}ment b^, 575—5 
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JUDGE, 

maxims as to office of, 57—78 
King cannot act as, 31, 81 
jurisdiction of, at chambers, 59 
exercise of discretion b>, 59, 60 
no action lies against, 61 -M, 87 
appeal from, 64—65 
immunit) of officer of, 10, 65 
questions of law are for, 70 et ^tq 
construction of instrument for, 71 
misdirection b}, 76 
audi alteram partem, 78 
nemo debet esse in sua (ausa, 81 
duty of, stale decisis, 105 

JUDGMENT, 

form of, against the (Vown, 39 
nunc pro tunt, 86 
no bai to appeal 114 — 115 
presumption as to loieign, 12, 616 
doctrine of les judicata, 225, 229 
merges cause of action, 226, 228 
estoppel by lecord, 228 tf ^eq , 619 d ?c// 

I)} consent, 229 

obtained by collusion, 225 n (</), 230 
binding effect of, 196 
presumption as to legulaiity, 226, 611 
of infeiior couit, 67, 614-4 
lecovered against joint debtor, 227, 575 
discharge of obligation by lecoid, 564 
when haired ]>> time, 572 
in lem 232—3 619—20 

JUDICATURE ACTS, geneial effect of, 321 

TUDK’IAL OFFKT., maxims as to, 57-78 

JURISDICTION, 

territorial limits of, 69 70 

in pifesentia majoris cessat, Ac , 77 

quando aliquid mandatur, Ac, 311—3 

nmtract to oust, 450 

to pre\ent abuse of piocess, 228 

delegation of, 543—4 

omnia prassumuntui nte esse acta, 609 

of mferioi couit, i^hen not presumed, 67, 614—6 

of superior court, when presumed, 616 

not given by consent, 96 

JUROR, 

illness of, dunng trial, 171 
urong, sworn by mistake, 410 
withdrawal of, b} consent, 229 

JURY, 

ad quesstionem facti respondent, 70 
province of, in action foi malicious prosecution, 73—74 
for libel, 74-75 
disagreeing, discharge of, 232 
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JUSTICE, maxims as to administrating, 78 — ^106 

JUSTICES, 

liability of, 62—64 

audi alteram partem, 79 

disqualified by interest, 81 — 83 

cannot delegate their functions, 543 

jurisdiction of, ^hen not presumed, 614 — 6 

control over, by high court, 77 


KING See also Ceot^n 

maxims relating to, 30—56 

how subject to the law, 30, 31 

in Anglia non est interregnum, 32 

cannot act as judge 31, 81 

can do no wrong, 34 

petition of right against 37 — 43 

treaties by, 41 n (5), 42, 43 

grants fiom, \\hen invalid, 44, 45, 601 n (/) 

nullum tempus occuirit regi, 45 

cannot be joint ownei of chattel, 48 

priority of execution foi, 48 — 50 

entrj to execute process of, 284 

when not bound by statute, 51—53 

allegiance owed to, 53 — 55 

taking by escheat, 235 

KING’S BENCH DIVISION, 

power of, over inferior Courts, 77 


LAND, 

cujus est solum ejus est usque ad coelum, 260 

quicquid plantatur solo, solo cedit, 264 

^hat included in grant of, 262 — 4, 310 — 1 

novel incidents not annexable to, 300 — 1 

title to, by remittei , 150 2 

title to, by pnoiitj of occupation, 235, 237 

right of support for, 136 — 7, 252 

licence to enter, when implied, 212 

rights and liabilities of owners of, 244 ct stq 

liability of occupier of, for nuisances, 553 — 4 

limitation of actions to recover, 571 — 2 

LANDLORD AND TENANT See also Leasi 
relation of, how shown, 119, 273 
waivei by landlord of right to re-enter, 124 
construction of conditions for reentry, 87 — 8, 198 
liability of tenant for waste, 164 
destruction of premises by fire 163 — 5 
eviction by act of God, 165 
partial eviction bv title pai amount, 198 
landloid cannot avoid lease for defect of title, 202 
entry by landlord to distxain, 28, 211, 285, 286 
distress excessive, or for more than due, 139 
position of mortgagor’s tenant, 238 
injuries to reversion, action for, 261 
rights of, as to trees, 111, 198, 266 — 8, 308, 443 
emblements, 268—271, 507 
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LANDLORD AND TENANT — eonhmted 
away-going crop, 272, 594 
fixtures, 273, 275, 278, 282 
what conditions landlord may impose, 300 
covenants running with leversion, 306 
covenants running with land 317, 457 
when bound by custom of country, 427 
conventio vincit legem, 446, 447 
surrender bj operation of law, 452 
right of tenant to estovers, 454 
qui sentit commodum, &c , 457—9 
covenants for title when not implied, 503-4 
warrant} as to condition of premises, 504 — 5 
liability for nuisances, 553 — 4 
ratification of notice to quit, 561 
limitation of actions for rent, 572, 573 

LARCENY, b} finder of chittel, 463 n (q), 523—4 

LAW, 

salus populi est suprema lex, 1 

rex debet esse sub lege, 30 

actus legis nemini est damnosus, 87 

de minimis non curat lex, 100 

cessante ratione cessat lex, 110 

argumentum ab inconsenienti valet in lege, 127 

lex non cogit ad impossibilia, 171 

ignoiance of, no ex<URe, 178, 185, 188 

haid cases make bad law, 104, 1^ 

indemnity to officer executing, 10 

L\WS, 

necessit} of obedience to existing, 9 
foreign, how regarded, 12 
how proved, 605—6 
framed to meet oidinaiv cases, 26 

LEASE Sec also Landlord and Tenant 
exception of trees in, 111, 308 
construction of condition for re-entry, 198 
voidable onl} foi breach of condition, 198 
apportionment of condition re-entry, 87 
covenant not to assign, 87, 300 
by estoppel, 127 

certum est quod certum reddi potest, 399—401 
covenant to repair, 420 
covenants for title, 420, 503 
undertaking as to state of premises, 503—4 

LEGES POSTERIORES PRIORES ARROGANT, 16 

LEX NON COGIT AD IMPOSSIBILIA, 171, 173 

LIBEL, 

province of jury in action for, 74 — 75 
proof of malice, when necessary, 73, 134 
immunities from action for, 66, 146—6 
recovery of substantial damages for, 141 
actio personalis montor cum persona, 588 
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LICENCE, 

of law and of party distinguished, 210 
when implied, 212 
defence of leave and licence, 189 
distinguished from request, 545 

LICET DISPOSITIO DE INTERESSE FUTURO, &c , 320 

LIEN 

of factois and bankers, 447—9 
of seller of goods, 449 

LIGHT light to enjoyment of, 135, 255—6 

LIMITATION OF ACTIONS, 

nullum tempus occuriit legi, 45 
dormientibus juia non subveniunt 570 et %eq 
contia non valentem igeie, A( 576 
waiver oi defence of statute 453 
payment approjniated to buied debt, 527 
policy of hlitutes (leating, 571 
recoveiv of land, 571 — 2 
muitgage debts and judgments, 572 
co\enanth, 572 

jienalties to paitv iggiieved, 573 
simple contracts 573 
light of set off 574 
actions e\ delicto 574 
effect of fiaud, 574—5 
disabilities, 572, 573, 575—6 
pavment b\ co (ontiactoi, 576 
administration gi anted to debtor, 577 

U)Gl{\ RliLES OF, 107—129 

LUNATICS, 

incapable of mairiage, 328 

incapable of criminal intent, 222 

saving in favour of, m statutes of limitation, 572, 575 


MAGISTRATES See Justices 


MAINTENANCE, 

contracts void for, 476 n (n) 

MALICE, 

meaning of, 133—4 

destrojs privilege, when, 134 

does not affect privilege, when, 145—6 

malitia supplet letatem, 223 

MALICIOUS PROSECUTION, action for, 73, 134, 140 

MANDAMUS, 

remed> by, 131 n (d) 

nemo tenetur ad impossibilia, 173 
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MARINE INSURANCE, 

remota causa non spectatui, 152, 154 
perils of seas, what loss leferable to 153 if stq 
how defined, 156 

loss by wrongful act of assured, 157, 451 
e\idence as to mateiialit} of risks, 603 — 5 

MARKET OVERT, sale of goods in, 50, 520-1 

MARRIAGE Sn aho Promtsl oi Marria( i 

quod ab initio non valet, noiit convalescit 123 n (/) 

quod fieri non deliet, factum valet, 125, 328 

meaning of, m Christendom, 323 

consensus, non concubitus, facit, 323 ft 

re']|uisites of, at common Uw, 324 — 6 

statutoi^ changes in law of, 326 

by infant, 327 —8 

b} membei of loj il famil> 328 

b} non (ompos mentis 328 

obtained b} duress ot fiaud, 328 

mateiiiliti of lev lod domicilii 328 — 9 

what is gamed b> mav be lost bj, 563 n 00 

pioof of foreign law of, 605 

presumption in favoui of, 324 n (H, 612 

piomist of be mail led man, 482 n (y) 

AlASTEH AND SEK\ ANl Nm also Vrimipai am» A(im 
homicide b) the one, in defending the othei 9 
qui ficit ])ei ilium, fadt pei se 530 it sn/ 
lespondeit supeiioi, 544 (t sn/ 
omnis 1 all habit 10 letiotiahitur, 557 ft seq 
mastei, when liable foi servant’s offence, 218 -9, 549—50 
relation of how constituted, 546 7 
mastei s liability foi sen ant’s acts, 548 ft 
mastei s dut> to seivant, 5513 
volenti non hi injuna, 188, 191 
doc tune of common employment 551 
statulon modilications of doctiine, 553 
torts of servants of the (’rown, 38, 41, 42 555—6 
action hy mastei foi sen ant’s death, 589 
illness or death of sen ant, 167 

MELIOR EST CONDITIO POSSIDENTIS, 462 

MERGER, definition of, 122 

MINERALS, 

obligations of owners of, 247 — 9 

damages for trespass bv tipping refuse, 201 

propel tj m, 263-^ 

effect of grant or lease of, 308 

effect of reservation of, 309 

MINING HXTURES, 282 

MISCHIEVOLS ANIMALS, liabilitj for, 257-9 

MISDEMEANOUR, 

conviction for lesser, upon indictment for gi eater, 122 
attempt to commit, 221 
all are principals in, 102 
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MISREPRESENTATION, 

allegans contrana non audiendus, 116, 206 
estoppel by, 203—207 
lescission of contract induced bj, 504 — 5 
simplex commendatio non obligat, 511 
fiaudulent, 513—515 

MISTAKE OF LAW OR FACT, 178, 184 

MODUS ET (^OWENTIO VINCUNT LEGEM, 446 

MONEY 

title to, 521, 523—4 
following tiust mone>, 529 

MONEY HAD AND RECEIVED, 
action for, lies when, 58, 464 
money paid voluntarily, 103 
mistake of law, 180—1 
mistake of fact, 181 — 3 
illegal compulsion, 193—7 
payments under legal process, 195—7 
proceeds of wrongful sale, 560 
in pan delicto, Ac , 465 cf icq 

MONEY LENT, 

implied piomise to repay, 422, 493 

MONEY PAID Bee Monei had 

request to pay, when implied, 493 — 4 

MONSTRANS DE DROIT, 43 

MORTGAGE 

priority amongst mortgagees, 237 — 8 
doctiine of tacking, 2^ 
mortgagor’s tenant, 238 
fixtures, 278—9 

covenant to pay oft out of special fund, 422 
reco\eiy of monej secured by, 572 

MOTIVE, 133-4, 488 


NAME, 

instrument executed under assumed, 201 
prsesentia corporis tollit errorem, 409 
\eritas nominis tollit errorem, 409 

NECESSITY, 

necessitas inducit privilegium, 7 
actus del nemini faat mjuriam, 161 
lex non cogit ad impossibilia, 171 
cuicunque aliquis quid concedit, &c , 307 
quando lex aliquid alicui oono^t, Ac, 312 
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NEGLIGENCE, 

how defined, 245 

hare, giveb no cause of action, 199, 245 

non lemota causa spectatui, 143, IM 158 

contributoi}, must be piuximate, 154 

volenti non fit injiina, 188 

burden of proof of, 214 

les ipsa loquitur, 213, 215 

SIC uteie tuo ut alien uni non liedas, 244 

dangeious instiuments, 257--8 

omission to foiesee crime 464, 518 

distinguished fiom fiaud, 515, 522 

liability of mastei foi bei\ ant’s 548—9 

employment of independent (ontiactoi, 645 547—8 

non dormientibus juia sub\eniiint, 570 

Loid CamplieU’s Act 584—5 

\EGOTUBLE TNSTIUMFNT tith to 521 3 

NFMO DAT (,)LOI) NON TUBhT 518 

NFAIO DEBFT BIS \FX\iU, Ac 225 

lloman law as to exceptio lei judicatie, 225 
Om doctnne of les pidicata, 225—6 
meigei of cause of action in judgment 226 7 
meaning of ’same cause of action," 227 
setoiicl action foi lelief not obtainable in Inst 227 8 
summan lenucH against \e\dtioiis litigation 228 
estoppel b> lecord, 228 c/ sn/ 
judgment In consent ci default, 229 
collusive pioceedings, 230 
maxim a lule of om ciiminal law, 230 2 
statutnn lecognition of maxim, 232 
opeiation of judgment in lem, 233 

\FAIO DEBFT FSSF TUDFX IN SU\ C\ISA, 81 

NEAfO FST H^RES \ H EVTIS, 334 

\FMO PATRIAM FXl FRF POTFST 53 

NEMO TENFTLU \D TMPOSSTBIIJA, 173 

NEMO TENFTUR SFTPSLM AtClSVRF 628 

NEW TRIAL, 

limit of light to, 64—65 101 
aftei misdirection oi jiei verse veidict, 76 
not planted wheie dainiges are small, 101 

NO CASE, 75 

NON DAT QUT NON II \BFT, 303 
NON FEASANCE, 142, 212 
NON POTEST ADDLt I FXt'EPTTO, Ac, 114 

NON POTFST REX GRATTAM FACERE, Ac , 44 
I M 
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\OSriTUR A SOCIIS, 373 

NOVA rONSTITUTIO PUTUHIS, Ac, 21 

NUDUM PACTUM, 

ex nudo paoto non oritur actio, 484 
meaning of, in Roman law, 484 
in English law, 484 
consideration, how defined, 485 6 
contract under seal, 485—6 
consideiation must have some value, 487—8 
failure of considdation, 488 
consideration must move fiom uhom 488, 490 
moral obligation, 490—1 
voluntary oourtes}, 492 
request, when imjilied, 493 — 4 
past consideiation levived bv pinmisc 495—6 
piomise, when implied, 497- 9 
concurrent consideiation 500 1 
continuinL' (onsidet if ion 501 

NUISWCE, 

nition 111 lesped of piihln, 142 3 
si( 11 fell tuo A( , 244 tf sn/ 
lex non favet votis deln *110111111 254 
light to abate, 254 -5 
Iiabilitv of oc(upiei fti, 553—4 

NULLUM TEMPI S 0( ( IRRIT RFOl 45 

NILLUN COM MODI M (’\PKKP POTEST A( 197 


OMNF M\TUS tmTlNFT 1\ SF MINUS 120 
OMNI\ PRESUMUMIR (ONTIU SPOLI VTORFM, 606 
OMNU PILESUMUNTIK RITF FSSh V( TA, 609 
OMNIS TNNOAATIO PLUS PEHTIUBAT Ac 103 
OMNTS RATIHABITTO RETROTIUHITUR, 493 557 
OPTIMUS INTERPRES RERUM I SUS, 592 
OUTLAWRY no bai to piiMeedings to levei^e, 115 


PAR DELICTUM, 

melior est conditio possidentis 465 

test applicable as to 466 

executoiv contiacts 466—7 

cases of oppiession, 468 

IMisition of agents, 469 

position of stake holdeis, 470 

no contribution lietneen joint tort feasors, 470 

PARDON bj Crown, 15, 44 
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PARTNER, 

]us regis prsefertur, 48 

person representing himself to be, 118 

liability of retiring, 205 

]us accrescendi locum non habet, 297 

introduction of new, 447, 528 

indemnity or contribution from, 471 

current account continued aftei change of fiim, 528 

liabilit> of partner foi, 535—6 

PATENT, 

licensee of, cannot dispute \alidity of, 118 
who IS entitled to, 241 — 2 
construction of grant, 351 
specifacation of, how construed, 352 
extrinsic e\idence to explain, K2 
repeal of grant, 36 
use of, by Croi^n, 99 

PAWNOR AND PAWNEE, lights of, 193, 306 

PAYMENT Hee Monly had, Money paid 
solvitur in modo solventis, 525 
appropriation of, 525 — 8 
presumptions as to, 466, 526 
bv bill or note 529 

of lesser sum does not discharge debt, 569 
to agent 53Q— 1 

PERITO EST CREDENDUM IN SUA ARTE, 602 

PERSONA CONJUNCTA iEQUIPARATUR, Ac, 339 

PERSONAL REPRESENTATIVES, 
right of retainer, 151 
title of, 561, 582 

assignees b^ operation of law, 301 — 2 
actio personalis moritur cum persona, 577 
actions of contract by, 577 — ^9 
actions of contract against, 579 — 81 
actions of tort b^, 581 — 5 
actions of toit against, 585 — 9 
general rule as to actions, 591 
executor de son tort, 198, 545 n (I:) 

PETITION OF RIGHT, 37-41, 589 

PLEADING, surplusage in, 401—2 

POLICY OF INSURANCE »Sfee Mabine Instoancb 
interpretation of, 352—3, 381 
general words in, 374 — 6 
party interested m, keeping up, 494 

PRACTICE, 

cursuB cune est lex curias, 94 
ignorantia juris non excnaat, 179, 184 
waiver of irregularity, 96, 97, 184 
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PREAMBLE of statute, 366, 417 

PRECEDENTS, JUDICIAL, 94, 100, 103-106, 442 

PRESUMPTION OF LAW, 91 

PRINCIPAL AND AGENT See aUo Master and Servant 
qui facit per ahum facit per se, 530 
respondeat superior, 544 

ratihabitio mandato prion sequiparatur, 493, 557 

delegatus non potest delegare, 541—4 

qui sentit oommodum, sentiat onus, 457 

qui sentit onus, sentiat commodum, 461 

torts b} agents of Crown, 38, 41, 556 

contracts by agents of Crown 42, 535 

person cannot act as both, 118 

recovery of money extorted by agent, 194 

adoption of sale by unauthorised agent, 202 

principal contracting as agent, 382 

principal letting agent act as principal, 459, 536—7 

mistake of agent acting for all parties, 464 

liability of agent for money received, 468 

right of innocent agent to indemnity, 471 

agent disposing of negotiable instrument, 521 

payment to or by agent, 530 — 1 

payment by principal to his own agent, 530 

agent for sale of goods, 199, 532 

agent contracting as principal, 459, 532 

liability of unauthorised agent, 534 — 5 

warranty of authority by agent, 535 

general remarks as to agency, it seq 

agency, how constituted, 538 

liability of firm for partner, 535 — 6 

authority of master of ship, 539 

authority of wife, 534, 540 

position of sheriff, 540 

employment to do unlawful act, 544 

distinction between command and licence, 545 

position of independent contractor, 545 — 8 

liability of principal for agent, 544 it \cq 

effect of ratification of act, 459, 557 1 1 seq 

PRINCIPAL AND SURETY, 
surety, when released, 456 
construction put on guarantee, 349 

PRIVILEGED COMMUNICATION, 66, 74, 134, 145 

PROCESS OF COURT, 

qui jussu judicis ahquod fecerit, Ac , 65 
abuse of process of, 89, 195—6, ^ 
legality of, when presumed, 611, 612 

PROMISE OF MARRIAGE, 
action for breach of, 326 
how determinable, 327, 668 
by infant, 327 
by married man, 482 n (y) 
actio personahs montur cum persona, 577, 588 
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PROPERTY, 

right to, by prior acquisition, 234, 462 
rights and liabilities relating to, 244—288 
the transfer of, 288—322 
mobilia sequuntur personam, 334 

PUBLIC AND PRIVATE ACTS, distinction beti^een, 5 

PUBLIC AUTHORITIES, protection to, 149, 654-5 

PUBLIC OFFICERS, 

official character of, when presumed, 611 
presumption as to execution of documents by, 610 
torts by suboidinates of, 556 

PUBLIC POLICY, “ an unrul> horse,” 482 

PUBLIC WELFARE, private rights jield to, 1, 145 

QUANDO JUS REGIS ET SUBDITI, d.c , 48 

QUARE IMPEDIT 

by tenants in common, 178 

QUI H^RET IN LITERA H^RET IN CORTICF, 443 
QUI JUSSU JUDICIS ALIQUOD FECERIT, Ac , 66 
QUI PER ALIUM FACIT PER SEIPSUM FACIT, 630 
QUI PRIOR EST TEMPORE POTIOR, &c , 234 
QUI SENTIT COMMODUM, SENTIRE, Ac , 457 
QUICQUID PLANTATUR SOLO, Ac , 264 
QUICQUID SOLVITUR, SOLVITUR SECUNDUM, &c , 626 
QUILIBET POTEST RENUNCIARE PRO SE, Ac , 462 
QUOD AB INITIO NON VALET, Ac , 123 
QUOD REMEDIO DESTITUITUR, Ac, 149 
QUOTIES IN VERBIS NULLA AMBIGUITAS, Ac , 395 


RAILWAY ACTS, construction of, 3—6, 386—7 

RAILWAY COMPANY, 

Sunday business by, 16 

theft in carnage of, 143—4 

liability of, if common carrier, 170 

mandamus against, 173 

liability of, for condition of stations, 191 

general duty of, to passenger, 192 

contracting to carry at owner’s nsk, 192 

recovery of money extorted by, 194 

negligenoe of, presumed from collision, 214 
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RAILWAY COMPANY-HJonhntwd 

delivery of goods to agent of, 532 » 
duty of, to have agents, 551 
when liable for wrongful arrest, 551 
liability of committee-men of, 537, 539 
authority of station-master of, 534 

RATIFICATION, 667 d seq 

REMEDY, 

ubi ]us ibi remedium, 131 
quod remedio destituitur ipsa re \al6t, 149 
by statute, must be followed when, 14^9, 430 
of nuisance, by abatement, 197—8, 254 

REMITTER, doctrine of, 150 et seq 

RES INTER ALIOS ACTA NON NOCET, 229, 617 

quando duo jura in una persona concurrunt, Ac , 229 n (c), 
338 

RES IPSA LOQUITUR, 213 
RES JUDICATA, 

merger of cause of action, 225—6, 228 
estoppel by record, 228 

RESPONDEAT SUPERIOR, 38, 544 

RETAINER, doctrine of, 151 

REVERSIONER, 

ma> maintain action, when, 261 
liable for nuisance, when, 553—4 

REX DEBET ESSE SUB LEGE, 30 

REX NUNQUAM MORITUR, 32 

REX NON POTEST PECCARE, 34 

REX NON POTEST GRATIAM FACERE, Ac , 44 

ROY N’EST LIE PER ASCUN STATUTE, Ac , 61 


SALE OF GOODS, 

law as to, now codified, 607 
distinction between warranty and condition, 507—8 
bare contract raises no warranty of quality, 508 
warranty of qualitj, when implied, 608—10 
sale of victuals, 509, 589 

implied warranty not negatived by express, 426, 510 

express warranty, how constituted, 510 

rule as to visible defects, 511 

simplex commendatio non nooet, 511 

aliud est celare, aliud tacere, 512 

remedies for fraud, 513 ei seq 

warranty of title, when imph^, 616—7 

payment for, to true owner, 517 
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SALE OF GOODS— continued 

nemo dat quod non habet, 518 

title b\ estoppel, 204, 518 

title under Factors Ad;, 518—9 

by seller or buyer in possession, 519 

by indorsement of bill of lading, 304 

under special power, 519 

in market o\eit, 60, 528—1 

restitution of stolen goods, 521 

com sold as a chattel, 523 

mone> found in bought bureau, 524 

sale upon credit, 448 

mutual mistake as to quantity, 464 

to be used for illegal puipose, 479 

agreement to supply goods, if ordered, 487 

sale of future go^s, 322 

made on Sunday, 14 

res pent suo domino, 169, 607 

SALE OF LAND, 

right to conveyance of fee, 454 
stipulations as to title, 454 
for illegal purpose, 479 
caveat emptor, 501 et leq 

after conveyance, warranty of title not implied, 502 

no implied warranty as to state of premises, 503 

rescission for fraud, 564 

rescission foi material misrepresentation, 504 

slight errors of description, 606 

stipulations as to errors, 505—6 

effect of completion, 506 

duty of vendor retaining possession, 606 

risk of fire, 507 

SALUS POPULI EST SUPREMA LEX, 1 

SEDUCTION of daughter, action for, 139—140 

SERGEANT AT ARMS, 66 

SERVANT See Master 

SESSIONS, meaning of “ appeal to next,” 177 

SEYMAYNE’S CASE, 283-288 

SHARES, title to, 239 

SHELLEY’S CASE, rule m, 356 

SHERIFF 

general position of, 9, 540 
arrestmg on invalid wnt, 89 
action against, for escape, 138, 541 

for negled to levy, 139 
for false return, 139 
for false imprisonment, 201 
delaying to withdraw, 212 
having two writs to execute, 89, 240 
delivermg possession, 284, ^ 
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SHEBIFF--conttniied 

executing King’s process, 285 
entering by open door, 285 
breaking outer door, 284—5 
breaking inner doors, 286 
may summon the posse comitatus, 311 
liability of, for his bailiffs, 541 
obligation to assist, 311 

SHIP, 

transfer of shares in, 240 
authority of master of, 539 
driven against pier by storm, 163 

SIC UTERE TUO UT ALIENUM NON LJEDAS, 244 

SLANDER, 134, 145 

SOLVITUR IN MODO SOLVENTIS, 525 

SPEAKER OF HOUSE OF COMMONS, 
construction of warrants of, 617 

SPECIAL VERDICT, how construed, 112 

SPECIALTY, how discharged, 561-2, 570 

SPECIFIC PERFORMANCE, 
doctrine of, 448 

mistake of fact, when ground foi refusing, 187 
misrepresentation, a defence to, 504—5 

STATUTE OF FRAUDS, 

verba relata inesse videntur, 434 

contract within, cannot be varied verballj, 568—9 

STATUTES, 

leges posteriores priores contranas abrogant, 16 

nova constitutio futuns formam imponere debet, 21 

ad ea quee frequentms accidunt jura adaptantur, 26 

distinction between public and private, 5 

construction of, as to compensation, 4—6 

clausula derogatoria, 16 

repeal of, by implication, 17 

generalia specialibus non derogant, 17—18 

concurrent efficacy of, 18—19 

effect of repeal, 19—21 

when Act b^ins to operate, 20 

common law fields to, 21 

common law cannot be changed without, 21 

retrospective, defined, 21—22 

generally not construed as retrospective, 22—23 

dealing with procedure are generally retrospective, 23 

retrospective, if intention clear, 24—25 

criminal, should not be made retrospective, 25 

effect of, on covenants, 177 

intended to meet ordinary circumstances, 26 

casus omissus in, 28—29 

how far the Crown is bound by, 51—53 

convenience, how far regarded in construing, 128, 367 

must be obeyed, though immoral, 11, 12 
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STAT UTES— €onhnue(/ 

meaning of, should not be strained, 109 
Ignorance of, recently passed, 188 
application to, of doctrine of mens rea, 216—219 
quando aliquid mandatur, Ac , 311 
quando aliquid prohibetur, Ac , 313 
evasion of Act, 314 

general principles for construing, 362—4 
penal or fiscal, construction of, 363 — 4 
office of pieamble of, 365, 417 
bearing of headings and lecitals, 366 
marginal notes to, 365 n (u) 
golden rule for construing, 366 
construed ex antecedentibus et consequentibus, 372—3 
decisions on earlier Acts in pan materia, 373 
meaning of i^oids ascertained b) context, 377—8, 444 
construction of Acts, for benefit of adventuiers, 384 — 5 
a verbis legis non est recedendum, 398 
attempts to substitute equivalent terms, 399 
construction of general i^ords in, 419 
expressio unius est exclusio alterius, 420—30 
not of universal application, 430 
exceptions and provisoes in, 429, 436—8 
contemporanea expositio of ancient, 440—2 
statements in Pailiament as to, 440 n (v) 
remain in force until repealed, 563 

STATUTORY PROTECTION remarks as to, 66, 67, 68 

SUMMA RATIO EST QVM PRO RELIGIONS FAC IT, 11 

SUNDAY, 

IS not dies juridicus, 13 
the Lord’s Day Act, 13—15 
contract made on, when void, 13—15 
bje law to close public canal on, 15, 16 
railwav cloak office on, 16 

SURPLUSAGE, 401, 431 

SURRENDER, bj operation of law, 452 


TAXES must be clearly imposed, 3, 363, 385 

TENANT FOR LIFE, 

liability of, for waste, 266—7, 458, 590 
right of his representatives to emblements, 269 
sale bv, under Settled Land Acts, 298 

TENANT FOR YEARS, liability of, for waste, 164, 267 

TENDER, 

when good, 120, 432 
refusal of sufficient, 200 
meaning of, 432 
of part of entire debt, 526 
to agent, 531 
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TITLE, 

JUS regis prsefern debet, 48 

qui prior est tempore, potior est, 234 

assignatus utitur jure auctons, 301 

melior est conditio possidentis, 462 

caveat emptor, 501 

antiquity of time fortifieth, 609 

presumption as to legality of, 613—4 

TORT, 

ubi JUS ibi remedium, 131 
no contribution between joint tort feasors, 470 
waiver of, 560 
ratification of, 550 

actio personalis moiitur cum persona, 577 et seq 
husband’s liability for wife’s tort, 534 

TRADE DISPUTE, 135, 136, 146 

TREES See Landlord and Tenant 

quicquid plantatur solo solo cedit, 264 
overhanging neighbour’s land, 213, 244—5, 262 
who may cut, 266--8 

TRESPASS, 

after entrj, for previous acts, 92, 93 

repeated acts of, 141 

on horseback, seizure of horse, 197 

nullus commodum capere potest, Ac , 197, 203, 208 

ab initio, 210—213 

entry to recapture goods, 213 

by straying cattle, 259 

by over-hanging building, 261 

ever^ man’s house is his castle, 283 et seq 

forcible entry, 208, 287 

qui facit per ahum facit per se, 544 — 5 

ratification of, 559, 563 

wilful and secret underground, 574 — 5 

actio personalis moritur cum persona, 582—3, 586—8 

on land adjoining highway, 6 

TRUSTEE IN BANKRUPTCY, 
position of, 468 
what passes to, 306 

“TWO HIGHWAYMEN, CASE OF THE,” 470 n (s) 


UBI EADEM RATIO IBI IDEM JUS, 107 
UBI JUS IBI REMEDIUM, 131 

UNUMQUODQUE DISSOLVITUR EODEM LIGAMINE, &c , 
563 

USAGE See Custom 

Ut BES MAGIS VALEAT QUAM PEREAT, 343 
OWLE PER INUTILE NON VITIATUR, 401 
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\ ERBA CHARTARUM FORTIUS, Ac , 379 

VERBA GENERALIA RESTRINGUNTUR, Ac , 415 

VERBA ILLATA TNESSE VIDENTUR, 434, 436 

VERBA RELATA IN ESSE VIDENTUR, 433, 435 

VERDICT, aidei 1)>, 125 

VESTED ESTATF, meanini; of, 432 

^ EXATIOUS LITIGATION, 228 

VIGILANTIBUS NON DOHMIENTIBI S Tl B\, A. , 570 

VOLENTI NON HT INJURIA, 188, 197 

WMVFR, 

consensus tollit enoiem, 95 

qnilihei potest lenimnue |uii pio m 452 

(io(tiine <»f, 95 

enoi in ])leiiflino (Uied In 96 

ine^ulaiilv ^lien (ined In, 96 97 

implied when, 97 

of inquiu as to tads, 182, 562 

of defences oi lights, 454 

of iif'ht In marned woman 450 457 

none to detiiment of publn 452 n (s) 457 

VRRANTY tS(( Saii oi Lano, Saji oi Gottn's 
distimtion between (ondition ind, 507 
1 epi esentatioii imonnts to, when 510 

W VTFR 

aitiriciil lesenon, 163 
tl(K,ds, 136 163, 249 
in suifne channels, 136 249 
.iitihcidl St 1 earns 250—3 
peicoldtin^, 135, 248, 252 
siihteiidneoiis, 135, 248 252 
siippoit to land iioni, 248 ii (/i) 252 
pollution of wells, 253 

\\ \Y >i(t Hichway 

iipjht of when imphedh i?i minted oi lesenid 308 9 

leservation of, 309, 310 

of necessity, 310 

iii;ht of, when not assnrnable, 300 

WIFE aSV( Husba%d ami Wife 

WILL, 

election to take undei, 120, 461 
history of devises of land b\, 292 
of aftei acqiiiied proprtj, 322 
formalities in executing, indispensable, 457 
pi oof of ancient, 610—11 
effect of general attestation clause, 423 
general principles for construing, 353 d ttq 
golden lule for constiuing, 366 
intention of, to be collected from words used, 353 
regal dless of legal consequences, 354—5 
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WILL— -ronfiniterf 

intention of, to be earned into effect, 353 
if no rule of law infringed, 353, 354—5 
object of technical lules, 355 
lule against perpetuities, 294, 355 
lule in fW, 356 

technical words, how constiiied, 356 
“childien,” 357 
“heirs of the liodv/’ 359 
doctrine of cy pres, 359—60 
Miles of const! uction summaiized, 350—1 
e\ antecedentibus et consequentibus, Ac , 367, 375 
lepugnant clauses in, 371 
noscitui a sociis, applied to wotds in, 375—6 
conjunctives and disjunctues in, 376—7 
jiatent ambiguities in, 388 

evidence of intention not admitted, 388—9 
evidence of facts lemoving, admitted, 390—1 
evidence of huiiounding ciu umstances, 393 
latent ambiguities in, 387, 391 

evidence to identify peison intended, 391—3 
pel son must answer description, 392, 393 
(jiioties in veibis nulla ambiguitas, Ac , 395 
celt urn est quod ceitum leddi potest 399 
falsa demonstiatio non nocet, 403 if see/ 

Mile applies to lemove suiplusage, 406 407 
not to supply defect, 408, 409 
Mile when inapplicable, 413 
e\ multitudine signoium icientitas, 410 
>eiba qiiie competunt in hmitationem venm, 413 
summaiv of Miles as to evidence, 413—4 
geneial ^ords in, 418 

expiessio unius ^st exclusio altenus, 420, 424, 425 
not of univeisal application 421 424 
ronsti uction to pie\ent intestacy, 403, 435 
\eiba lelata inesse \identui, 433, 435 
ad proximum antecedens hat lelatio Ac 438 
execiitoi s title deiived fiom 582 

IMTNESS Set o/w Evidfncf 

nemo tenetui seipsuro accusaie, 628 

competency of, 341 631 

pi i\ liege of, 6om action foi slandei, 145 

WORDS Ncf o/so Defd, Siatutes, Win 
meaning of, 345—6, 351, 366 
technical 357—9, 3^ 
noscitur a sociis 14, 373 
fortius contia pioferentem, 379 
\eiba generalia lestnngimtui, 415 
constiued b^ lefeience to occasion, 444 

WRIT, what is peisonal service of 201 
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Suggested Course of Reading for the 
Bar Examinations. 


ROMAN LAW 

Huntfrs Introduction or Kfikes Primer Sandars 
Justinian For final re\ision Garsias Roman I aw in a 
Nutshell 

CONSTITUTIONAL LAW AND LEGAL HISTORYf 

Chalmers & Asquith Minty Ihomass leading Cases 
Potter s I egal History 1 or final revision Garsia s 
Constitutional I an Tnd I egal History in a Nutshell 
CjHIIUTHs Oii(stioii»« niid Answers 

CRIMINAL LAW AND PROCEDURE 

Odceks Common law and Wilsheres Leading Cases 
For fin'll revision Garsias Crimin'!! Law in a Nutshell 
F VI iiN s Omstions iiui \nsweis 

REAL PROPERTY 

Wii I lAMs (with VViisnrRFS Analysis) or (ioodlvf I nr 
revision Garsias Re'll Projiertv ind Convevancing in a 
Nutsliell 

CONVEYANCING 

Dfant a Spuriincs Introduction and Ciares Studtni'' 
Precedents 

COMMON LAW 

Onci-RS Common I 'iw or Indium virs Common law or 
Saimovdoi CvRiiR on Contricts and I kaspe or Sai mono 
on loits CocKirs 1 eading Cases lor fin il rfvisum 
W 11 SHUTS Outlim of Conti uts tiicI lorts or vo ytrs 
Contruls ind loits in i Niitshi ll 

EVIDENCE AND PROCEDURE 

OiKiRs Common I iw or IhiiisoNs Manuil of Tvidcnci, 
and CocKiis C ises on 1 vuleiue lor fiinl revision 
Wiisnm s Procedure mid Ividence oi (iVrsivs Piocedure 
in 1 Nutshell ind I \ idi iice in a Nulshf 11 

EQUITY 

WiisiiEKE Civisivs 1 (luilv in a Nutshell 1 \i 1 1 \ s 
Out st ions 111(1 \ijs\vers 

PINAL REVISION 

Brooks s Ml Aou Want for the Bir Final 

COMPANY LAW 

Smith s luminary 

SPECIAL SUBJECTS 

dm in jst ration of \sseU Garsia htlh of / Jacobs 

or Wims Larrur^, Wiiiiams Larnai^i by Sea Garsia 
Master and Serf ant, Smith (iVRSia Mortgages Strahan 
Partnership Strahan Sale of (loods, Wims 
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Suggested Course of Reading for the 
Solicitors’ Final Examination. 

For detailed Courses see STEBLk*S Selt^Preparatlon for 
the Final Examination 

COMMON LAW 

Indermal r s Principles of the Common I aw 
Salmond or Amson on Contracts 
Rincwood or Saimond on lorts 

Smith s I eading Cas« s with Indfrmaur s pitome or 
CocKiE iV Hibberts I eiding C iscs 
Confers Lontricts aiul lorts in a Nutshell 

EQUITY 

Snei i s Principles of I quit\ 

Biyths Anahsis of NMrri or (iAUsias 1 quity in a 
Nutshell 

I qiiilv for 1 \ iiniiKis 

White A Iudors I eiding C^ses with Imdermairs 
E pitome 

Sirahan on Partnership 
UvurRHiii on I rusts 

REAL AND PERSONAL PROPERTY AND 
CONVEY ANOING. 

WiiiiAMs or Goodin F on Real Property 
W II HAMS or (toodi-ne on Ptrsonil I*ri>pert> 

Wii SHI KE s An ihsis of W ii i iams 

I I PHiNSTONF s or GiBsoN s Coiuev nicing 
(iNRSiNS H< il PnpdtN 111 1 Nutshill 

PRACTICE OF THE COURTS 

(iiHsoN s Pr ictue 

Garsins I’roifdure in i Nutshell 

BANKRUPTCY 

Rin( wood’s PriiKiples of Binkriipt(\ 

Garmns I inkiii[>t(V 1 n\ iii t Nutshell 

CRIMINAL LAW 

Harris s Principles of Criminal law 
Wii SHIRES leading Cases 
(lARSiAS C iimiii il 1 aw in a Nutslull 

PROBATE AND DIVORCE 

Gibsons Probite and Divorce 

PRIVATE INTERNATIONAL LAW 

Dicn s Digest 

HiBBirTs I eading I ises on C onflut of I aw 

COMPANIES. 

Smith s Summary 
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NOTICB.-~/fi coauqutttce of tluctuathii in coit ot printiag 
and aiMierlalB, pricea are eubject to aiteratioB without 
notice 


ADMINISTRATION OF ASSETS. 

QARSIA’S Administration of Assets in a Nutshell 

39 Price 3s 6d net 1927 

This has bun written spici ilh for tin. thr final 1 xaminations 
It embo(h<s the (h uigis in ide b\ the A(hiiini‘'tntion of Estates 
A(t 


ADMIRALTY. 

SMITH’S Law and Practice in Admiralty For the 

use of Students Bv LusTACf Smiih, of the Inner 
lemple Fourth Edition 232 pages Price i os net 

Ii '‘92 


AGENCY. 

BOWSTEAD’S Dis:est of the Law of Agen^ By 

W Bowstead, Barrister at Law Seventh Edition 
485 pages Price £i js 6d net 1924 

' The Digest will be a useful addition to anv law library, and 
will be espeaallv servireable to practitioners who have to advise 
nieicantile clients or to conduct their litigation as well as to 
students, such as candidates for the Bar I inal Examination and 
for the Consuhr SerMce who have oaasion to make the law of 
agency a subject of special study — / aw Quarterly Reviiw 


WILSHERE’5 Outline of the Law of Agency By 

A M WiLSHLRE, Barrister at Law 103 pages 
Price 7s 6d net 1925 

‘ Should prove a valuable aid to students — Law Ttnut 
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ARBITRATION. 

SLATER'S Law of Arbitration and Awards With 
Appendix containing the Statutes relating to Arbi 
tration, and a collection of Forms and Index Fifth 
Edition By Joshua Slater, Barrister at Law 315 
pages Price 5s net 1913 

BANKRUPTCY. 

MANSON’S Short View of Bankruptcy Law By 

Edward Manson, Barrister at -1 aw 1 bird Edition 
351 pages Price 8s 6d net 1920 

RINQWOOD on Bankruptcy, Deeds of Arrangement 
and Bills of Sale V\ith an \ppendix containing 
the \cts, Rules, etc Re arranged and in part 
re written by G L IIaggfn, Lecturei m law m 
Leeds I'niversity Sixteenth Edition, bv \ Ropir 
le\t 352 pages, Appendix 316 pages Price 
£i 2s 6d net 1930 

Mr Haggen h is rt written this work with “x bjxri il view to the 
needs of students Of spetnl inknst ue the margin il notes 
which m in nirratni hum ind an of greit \aliie for final 
rcMSion before the (\ munition tht\ gi\( the mam principles 
of the 1 1 \\ in i luitshtll 

‘ \ recoiistiuttioii wim li ippt iis to us to Ik well halinced iiid 
rounded and iclniii ihh int\tn lespeet Oik gn ut improvement 
from a studmts point of view is the imritive miigmil precis 
whicii enables linn on i Inst re iding to follow the tlireid ind on 
a revision to re< ill the ^ist of the storv Ihe mere esed si/e e^f 
the liook means tint it his put on not fit but niusde llie 
index IS more exh lustive md the ippendiees more complete thin 
ever before I lie book thus becomes of infmitelv gre'iter vulue 
to the pr irtitioner —law Ouaiterh Umew 

QARSIA'S Bankruptcy Law in a Nutshell In 

eluding Deeds of Arrtngement and Bills of Sale 
62 pages Price 3s Gd net 1928 

BILLS OF EXCHANGE. 

JACOBS on Bills of Exchange, Cheques, Promissory 
Notes, and Negotiable Instruments Generally, 
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Bills of Bxchangt— continued 

including a large number of representative forms, 
and a note on I 0 U*s and Bills of Lading 
By Bertram Jacobs, Barrister at-Law Third 
Edition 264 pages Price los 6d net 1930 

OPINIONS OP TUTORS 

“ It appears to me to be a most excellent piece of work 
“After perusing portions of it I have (ome to the conclusion that 
It IS a learned and exhaustive treatise on the subject, and I shall 
certainly bring it to the notice of my pupils 


WILLIS'S Law of Negotiable Securities Contained 
in a Course of Six Lectures delivered by William 
Willis, Esq , K C , at the request of the Council 
of Legal Lducation Fifth Edition, by A W 
Bakfr WuroRD, Barrister at Law 190 pages 
Price los net 1930 

“ No one can fail to benefit b\ a careful perusal of this volume 
— Insh Law 7 tmes 

“ We he'^rtily commend them not onlv to the student but to 
everybody - 1 iwyer and commercial man alike -The Accountant 

“Mr Willis is '\n authoritv second to none on the subject and 
in these lectures he summarized for the benefit not only of his 
confreres but of the la\ public the knowledge he has gained 
through close study and lengtliv experience 

CARRIERS. 

WILLI AMS’ Epitome of Railway Law Part I 1 he 
Carriage of Goods Pait II The Carnage of 
Passengers Bv E L G W ii i iams, Barrister at Law 
Second Edition 231 pages Price los net 1921 
A useful book for the lUr and Hailw i\ hxamiri itions 

“Admirably arringed iiid ch irh written with in economy of 
language which goes to tlu he ut of i l)us\ mnii —btlUngs Review 


QARSIA’S Law relating to the Carriage ot Goods 
by Sea in a Nutshell As amended bv the 
Carriage of Goods b\ Sea \ct, 1924 Second 
Edition Bv Marston Garsia, Barrister at Law 
36 pages Price 3s net 1925 

Written with special referpno to Rar 1 laminations 
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COMMON LAW. 

(See also Broom s I egal Maxims, p 33 

ODQERS on the Common Law of England llnid 
Edition By Roland Borrows, LL 1 ) Readei in the 
Inns of Court 2 vols 1,521 pages Price 2 los 
net 1927 

Odgers on the Common law deils with Contracts lorts 
Criminal Law and Procedure Civil Procedure the Courts, and 
the Law of Persons 

The Student who masters it can pass the following Bar Fzamina 
tions — 

(1) Criminal Law and Procedure 

(2) Common Law 

(3) General Paper— Part I 

And (with Cockles Cases and Statutes on 1 videncej 

(4) Law of Evidence and Civil Procedure 

(5) General Paper— Part 111 

SOME OPINIONS OF PROFESSORS AND TUTORS 

1 The Bar — I ha\e most carefulh examined the work and 
shall most certainlv recommend it to all students re uling with me 
for the Bar examinations 

It appeiis to me to be an in\ ilu ible book to a student who 
desires to do well in his examinations 1 he sec tions cle ding with 
Criminal 1 aw and Procedure arc in my o|)inion, especially 
valuable lhe> detl with these dijiuult sublet ts 111 a manner 
exactly fitted to the ex iminations and in this the work differs 
from anv other book I know 

“Iha\ebeen re uling through Dr Oclgcis Common I aw, and 
find it 1 most excellent work for the Bar 1 111 d ilso fur the Bar 
Crim i nal law 

2 The Universities— 1 consider it to be a useful and 
comprehensive work on a very wide subject moie espetiallv from 
the point of view of a law student I shall be gl id to recommend 
it to the favourable attention of law students of the University 

3 Solicitors —1 HE Book for the Soi icitors I inai — Once 
the Intermediate is over, the articled clerk has some latitude 
allowed as to his course of study And, without the slightest 
hesitation, we say that the first hook he should tackle after 
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Common Law— conttnufci 


negotiating the Intermediate is ‘Odgers on the Common I aw ' 
The volumes may seem a somewhat ‘ hefty task, but these two 
volumes give one less trouble to read than any single volume of 
any legal text book of our acquaintance 1 hey cover, moreover, 
all that is most interesting in the wide field of legal studies in a 
manner more interesting than it has ever been treated before 


INDERMAUR'S Principles of the Common Law. 

The Law of Contracts and lorts, with a Short 
Outline of the Law of Evidence Fourteenth 
Edition Re written and enlarged bv A M Wiishere, 
Barrister at Law 732 pages Price £1 los net 

1927 

“ It IS clear 111 st itenient and makes as easy leading as the nature 
of the <iubject jiermits I he selection of matter to be treated is 
good-exadiv the right emphasis is laid on fundamental pnnci 
pies, and tliey are presented with an accuracv of statement not 
alwavs to bi found in hw books Painstaking labour is 
evident in every page and the result is the student may read and 
the praLtitioner consult this book \Mth confidence that his efforts 
will be rep ud '-law Notes 

“ It IS an old friend and in my opinion the best book for students 
over the ground covered by it ” 

“ I am eery much pleased with the new edition and shall place 
it on my list of approved text books ” 

INDERMAUR’5 Leading Common Law Cases , with 
some short notes thereon Chiefly intended as a 
Guide to “ Smi iH s Leading Cases ” I enth Edition 
by E A In 1, Master of the Supreme Court With 
SIX illustrations by E 1 Rild hi pages Price 
8s 6d net 1922 

The editoi his introduced se\eral new features with a view to 
assisting the student m remembering the prim iples of law dealt 
with but the unique fe iture of the edition is the addition of six 
illustr itions b\ Mr L I Reed After seeing these illustrations of 
the bull in the ironmongers shop the chimiie) swee]) and the 
jeweller the si\ c irpenters in the t i\irn ett , >ou will find it easy 
to remember the cases uid what points lhe\ dtcided I very wise 
student reads tins book 

COCKLE & HIBBERTS Leading Cases in Common 

Law With Notes, Explanatory and Connective, 
presenting a Systematic View of the whole Subject 
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By E Cockle and W Nembhard Hibbfrt, LL D , 
Barristers at-Law Second Edition 962 pages 
Price £2 2S net 1929 


This book IS on the same lines as Cockle s Cases on Evidence 


Following is a short summary of its contents 


Nature of the Common 
Law 

Common Law Rights and 
Duties 

Contract Including Con- 
tracts of Record 
Specialty Contracts 
Simple Contracts 


Void etc Contracts 

Qua^-Contracts 

Agency 

Bailments 

Carriers 

Landlord and Tenant 
Master and Servant 


Negotiable instru- 
ments 
Partnership 
Sale of Goods 
Torts 
Damages 
Law of Persons 
Conflict of Laws 


Dr Hibbprt is to be congratulated on the mash rly manner in 
which he Ins re edited Cockle s Leading L ises on Common 1 aw 
The irr mgiment and printing are pirticularK cle «r the choice of 
crises IS marked bv great discretion, and i short anilvsis of the 
law of \arious departments dealt with in the book is set forth 
with a\iew to refreshing the reiders knowledge on the subject 
before he turns to re id the c ises which in set out Law Coach 

‘ Ihf present work Ins the merits of thoroughness accuracy, 
systematic arringement incl i modem point of view — %oltcttovs 
Journal 


SMITH’S Leading Cases A Selection of Leading 
Cases in various Branches of the Law, with Notes 
Ihirteentli Edition Bv Sir I Wiins Cnirn, 
KC,A I Dinning and C P Hvrvm, Bairisteis 
at Law 2 vols Price ;f4 los net 1Q29 

This work presents a number of cases illustrating and expl lining 
the leading prinupks of the common law, accompinied by 
exhaustise notes showing how those principles have been applied 
in subsequent cases 


5 USMAN’S Questions and Answers on Common Law 

Bv B SubMAN, Bariistei at Law [In tin Picbs 


COMPANIES. 

SMITH’S Summary of the Law of Companies 

Fouiteenth Edition, bv W Higgins, Barrister at 
Law 325 pages Price 7s 6d net 1929 
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Companies— conitnued 

“No other elementary textbook contains the same -imount 
of detail, ind for examination purposes it is probibly unsur 
passed -• Annual Suniev oj Lngltsh Law, 1929 
“ VVe know of no better means of acquiring a general knowledge 
of the principles of comp my law than by a careful perusal of this 
little volume The summary is a complete one, and refeiences 
are given in every proposition enunciated to the sections of the 
Act, or to leading cases by which the principle has been illustrated ” 
— Australian I aw limes • 

“ It IS comprehensive, complete, and compact It is not only a 
good reference work but a readible book ’’—Associated Accoun 
tants Journal 

SOPHIAN’S Companies Act, 1929, with Introduction, 
Notes and Index 266 pages Price los 6d net 

1929 

CONFLICT OF LAWS. 

WESTLAKE’S Treatise on Private International Law, 

with Principal Reference to its Practice in England 
Seventh Edition B\ Nor\i\n Bentwich, Barrister 
at I aw 436 pages Price £*1 7s 6d net 1925 

FOOTE’S Private International Law Based on the 
Dedsions in the I’nglish Courts Fifth Edition 
Bv H H I Bill OT, I L D , Barrister at Law 
661 pages Price £i 15s net 1925 

BELLOT’5 Analysis of Foote’s Private International 

Law With leading cases 64 pages Pii(C3s6dnet 

1925 

DICEY’5 Digest of the Law of England with 
reference to the Conflict of Laws Fourth Edition 
878 pages Price £2 12s 6d net 1927 

I)lCP^ IS the prescribed book for the Solicitors Final 
Lx unmation 

BURGIN & FLETCHERS Students’ Conflictof Laws 

An Iiitioduction to tlie Slud\ of I’rnate Inter 
nitional law, based on Dicey Price £{ net 

1928 

HIBBERT’5 Leading Cases on Conflict of Laws 

Bv \\ N IliniuRi, LI I), Barrister at Law 

Ready about January, 1931 Price about 15s 
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CONSTITUTIONAL LAW AND 
HISTORY. 

CHALMERS & ASQUITH’S Outlines of Constitutional 

Law By D Chalmers and Cyril Asquith, 
Barnsters-at Law Fourth Edition 470 pages 
Price 15s net 1930 

T Ins work inclutks n sunev of C entral and I ocal Administnlne 
Law and of Colonnl Constitutions 

“A very sound treatise, distinctly ^bo\e the nverage Ihis 
book supplies a long felt want I he whole tield is co\pred in an 
interesting manner, unusual in a work which does not claim to be 
anything more than an outline — Vew Cambridge 


THOMAS & BELLOT'S Leading^ Cases in Consti- 
tutional Law ith Introduction and Notes Sixth 
Edition R\ H II I Blilot, LLI) formerly 
Acting Professor of Constitutioiidl Law in the Uni 
versitv of London 352 pages Price los 6d net 

1927 

Some knowledge of tliediief cTses in constitution'll law is now 
required in in iin e\ iminalioiis uul is obviously necessaiv to the 
thorough student (►f (onstitutionil histoiy Ihis bcjok extracts 
the ess( nee of the c ises with whic h the stud< nt is especied to be 
familiar, preserving ah\ somt thing t)f thecoiuretccin uinstancc 
that is so helpful to the inemor> It adds where nei essar\ a short 
note to th< indiv idu d c ise ind subjoins to e u h import mt group 
of c ases some general rem irks in the sh i|)c of a note 1 he c ises 
are so arnngt d is to be tonveiiieiit foi r< id\ reference 


MINTY’S Constitutional Laws of the British Empirci 

B\ I I p M Mixn I^airistPi dt I aw 253 pages 
Price 15s net 1928 

So fir IS jiossible the lutlioi his me hided sullKient miteriil to 
enable a student to give a possible insvier to eyery question 
that his been set for tlit I I U in the pist few veirs, or is 
likelv to be set in the near future 


TASWELL-LANQMEAD’S English Constitutional 
History From the I eutonic Invasion to the Present 
Time Designed as a Text book for Students and 
others Ninth Edition By A L Poor i , M -V , P S A , 
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Constitutional Law and History— eonttnued 

Fellow and Tutor, St John’s College, Oxford 758 
pages Price 21s net 1929 

“ I his IS much more than a new edition I he book is the 
only one which gives the law student exactly what he wants 
—Annual Survey of I nglish Ijiw, 1929 
“‘Taswell Langmead has long been popular with candidates 
for examination in Constitutional History, and the present edition 
should render it even more so It is now, in our opinion, the ideal 
students book upon the subject —Law Notes 

WILSHERE’S Analysis of Taswell-Lang^mead’s Con- 
stitutional History By A M Wii shere, LL B » 
Barrister at Law 133 pages Price 6s 6d net 1929 

HAMMOND’S Short English Constitutional History 

for I R\\ Students Bv Edgar Hammond, B A 163 
pages Price 7s 6d net 1920 

QARSIA’S Constitutional Law and Legal History in 
a Nutshell Including an Alphabetical Table of 
Writs and their Uses, a Comparative Table of the 
Constitutions of Canada, Australia and South Africa 
Second Edition By M Garsia, Barrister at Law 
104 pages Price 4s net 1925 

*‘I have looked over this book and find that it is admirably 
adapted foi its purpose Por ilmost any type of student it should 
be invaluable if judu lously used with the standard Icxt Book — 
A I a«> Lecturer 

QRIFFITH’5 Questions and Answers in Constitutional 
Law and Legal History B\ D M Griffith 86 
pages Price 5s net 1930 

CONTRACTS. 

(Ste also Common I aw ) 

WILSHERE’S Outline of Contracts and Torts By 

A M Wilshfre and Douglas Robb, Barristers at 
Law I hird Edition 155 pages Price 7s 6d net 

1928 

It IS designed as an assistance to the memory of the Student who 
has read Odgers or Indermaur on the Common I aw 
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CARTER on Contracts Elements of the Law of Con 
tracts By A 1 Carter, of the Inner Temple 
Bamster-at Law, Reader to the Council of Legal 
Education Sixth Edition 272 pages Price 

I2S 6d net 1925 

" We have here an excellent book for those who arc beginning 
to read law --Law Uagazme 

•SALMOND & WINFIELD on Contracts Principles 

of the Law of Contract Bv the late Sir John W 
Sai mond and P H Winfii i d, Barrister at Law 
544 pages Price 30s net 1927 

‘ Exceedingly clear and acciirite in its statement of the prin 
ciples of the law of contract -Law \oUs 


CONYERS* Contracts in a Nutshell With Epitomes 
of Le<iding Cases B\ A J LoniiFRS, Barrister 
at I aw Price 4s net 1930 


CONVEYANCING. 

(See also Real Propertx ) 

ELPHINSTONE’S Introduction to Conveyancing 

By Sir Howard Warblrion Liphinstone, Bart 
Eighth Edition, by Harri Farrar, Barrister 
at Law, Fditor of Key and Elphmstone s Precedents 
in Conveyancing \ln the press 

“ Incomparably the best introduction to the art of conveyancing 
that has appeared in this generation It contains much that is 
useful to the experienced practitioner —I aw Imes 

“ In our opinion no better work on the subject with which it 
deals was exer written for students and young practitioners — 
Law Notts 

" from a somewhat critical examination of it we have 
come to the conclusion that it would be difhcult to place in a 
student s hand a better work of its kind - Law Students Journal 


DEANE & SPURLINQ’S Elements of Convey- 
ancing, with an Appendix of Students’ Precedents 
Fourth Edition, by W Lyon Blease, Barrister at 
Law Price 17s 6d net 1925 
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Conveyanclng—conttntffd 

This book IS complementary to and extends the information in 
Williams, and Deine and Bleases Real Property It deals ^ith 
the Acts of 192') The reader is taken through the component 
parts of Purchase Deeds, I eases, Mortgage Deeds Settlements and 
Wills and the way m which these instruments are prepared is 
explained Previous to this is a short historvof Conveyancing 
and a chapter on Contnits for Sale of I -ind dealing with the 
statutory requisites, the form, particulars ind conditions of sal^ 
the abstract of title, requisitions etc and finally there is a chapter 
on conveyance b} registration 1 he second part of the book, 
covering about 100 pages, contains Ci ark s Stu^fnis Precedents 
IN Conveyancing, illustrating the various documents referred to 
in the first part It is the only book cont ining a representative 
collection of precedents for students 

“ It is readable and clear Tnd will be of interest even to those 
students who are not specialising in questions of rehl property — 
Cambridge Law Journal 

“The style is singularly lucid and the writer has deliberately 
formed the opinion that this book should form jiart of the course 
of every student who desires a realpncticil acquuntance with 
modern convey ant mg Properly used the writer s opinion is 

that Deane and Spurlmg should be one of the first books studied 
after the Intermediate has been negotiated —Sittings Review 


CRIMINAL LAW AND PROCEDURE. 

ODQERS on the Common Law See page 7 

QARSIA'S Criminal Law and Procedure in a Nutshell 

Fourth Edition B) M Garsia, Barrister at Law 
no pages Price 4s net 1929 

Enumerates and classifies the more important crimes, gives a 
short history of the Criminal Courts and a brief outline of 
criminal procedure 


HARRIS’S Principles and Practice of the Criminal 

Law Intended as a Lucid Exposition of the subject 
for the use of Students and the Profession Four 



teenth Edition By A M Wilshire, Barnster-at 
Law 576 pages Price 15s net 1926 

" 1 his Stincldrcl I ext btvik of the Cnminil 1 iw is hs good a 
book on the subject is tlie ordinan student will find on the 
library sheUes The book is \er\ clearly and simply 

written No previous leg'll knowledge is taken for granted and 
everything is expl'iined in such am inner tliat no student ought 
to have much difiicullv in obtaining a grasp of the subject 
— -So/icttois Journal 

“ As a Student s I ext book we have always felt that this 
work would be hard to beat 'ind at the present time we have no 
reason for iltering our opinion —I aw Times 


WILSHBRE’S Elements of Criminal and Magisterial 
Law and Procedure Bv A M Wilsherf, Barns 
ter at Law Third Edition 301 pages Price 
I2S 6d net 1923 

WILSHERE’S Leading Cases illustrating the Crimi- 
nal Law, for Students Second Edition 398 pages 
Price 15s net 1924 

“ Ihis book IS a collection of cases pure and simple without a 
commentarv In each c ise a short rubric is given and then follow 
the material parts of the judge s oinnioiis llie selection of cases 
has been jucJicionslv made and it embraces the whole field of 
CTiminal law The student who has mastered this and its com 
panion volume will be ible to face his examiners in criminal law 
without trepidation — Scots Law Imes 

FARRIN’S Criminal Law for Examinees Recent 

Lxaiinnalion Ouestions with \nsueis In R W 

Farrin, Bdinstcr it Law 128 pages Ihice 6s 
net 1930 

DICTIONARY. 

The Concise Law Dictionary Bv P G r)sBORN, 

Barrister at Law 333 pages Puce 15s net 

1927 

A book every student should have for gener d reference It deals 
with existing law and with legal historv I egal ni i\ims arc 
translated and there are glossaries of I atm I lench ind I arlv 
English words relating to the livv I here is also a list of 
abbreviations used in citing law reports \ very useful fe iture is 
a digest of some four hundred leading cases 

[ 18 J 



EQUITY. 

SNELL’S Principles of Equity Intended for the use 
of Students and Practitioners Twentieth Edition 
Bv H G Rivington, MA Oxon, and A C 
Fountaine 595 pages Price los net 1929 

( Adapted for Indian Students Bv S C Bagchi 

Price £i IS net 1930) 

“ In a most modest preface the editors disclaim any intention to 
interfere ivith Snell as generations of students have known it 
Actually what they have succeeded in doing is to make the book 
at least three times as valuable as it ever was before Illustratu ns 
from cases have been deftly introduced and the whole rendered 
simple and intelligible until it is hardh recognisable —The 
Students Companion 

BLYTH’S Analysis of Snell's Principles of Equity, 

with Notes thereon Bv E K Biyfh, LLD, 
Solicitor Tourteenth Edition 275 pages Price 
los 6d net 1929 

“ Ihis is an admirable analysis of a good treitise read with 
Snell this little book will be found \er> profitable to the student 
— / aw Journal 

GARSIA'5 Equity in a Nutshell Bv M Garsia, 
Barnstei at I aw 76 pages Pri(e3s 6d net 1928 

FARRIN’S Equity for Examinees Oueslions stt at 
recent exaiiiinatioiis with Answers 1 )\R \\ Fvrrin, 
Banister at La w^ 128 pages Price 6s net 1930 

STORY’S Commentaries on EquiW Jurisprudence 

Third Fnglish Fdition By A E Randaii 641 
pages Price 37s 6d net 1920 

WILSHERE’S Principles of Equity Second Edition 
B\ L B III LARI), Barnstei at Law 590 pages 
Price £i 2s 6d net 1929 

In this book the author has endeavoured to explain and enable 
the student to understand i'quit> He has incorporated a larM 
number of e\pl iintioiis from the authorities and has tried to make 
the subject intelligible while at the same time he has as much 
useful and rele\ant detail as the I irger students works It is not 
a mere “rram book 

“ Mr Wilshere has succeeded in giving us a very clear exposition 
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of these principles The book is far better balanced than the 
majority of text books and the law is stated in its modern garb 
and is not, as in so niinv elementary works almost lost to sight 
bene'ith n mass of historical cxplanatorv m itter — Sithugs Revtew 


WHITE & TUDOR’S Leading: Cases in Equity. A 

Selection of Leading Cases in Equity , with Notes 
Ninth Edition By E P Hewiit, KC 2 vols 
Price los net 1928 

“ White and Tudor towers high above all other works on 
Equity It IS the fountain of I quity from which ill authors 
draw and drink It is the book we all turn to when we want to 
know what the Judges of the old Court of Chancery or its 
modern repiesentative the Chmteiy Dnision hive said and 
decided on this or th it principle of law It is the book in which 
counsel in his chambers puts such f nth, and from which in Court 
counsel reads with so much confidence It is the book from the 
law of which Judges hesitate to depirt —I aw Notes 


EVIDENCE. 

All You Want for the Bar Final See page 19 

COCKLE’S Leading Cases and Statutes on the Law 
of Evidence, with Notes, explanatory and connective, 
presenting a systematic view of the whole subject 
By Ernfst Cockle, Barrister at Law Fourth 

Edition 13 v S L Phipsom 533 pages Price 
i8s 6d net 1925 

1 his book and Phipson s Manu il are togi ther sufficient for 
all ordin ir) examination purposes ind will save students the 
necessity of reading hrger works on this subject 
By an ingenious use of black type the author brings out the 
essential words of the judgments and Statutes, and enables the 
student to sec at a glinie the effeit of eich section 

‘ Of all the collections of leading cases compiled for the use of 
students with which we are acquainted, this book of Mr Cockles 
IS, in our opinion, far and away the best I he student who picks 
up the principles of the Fnglish law of evidence from these 
readable and logical pages has an enormous advantage over a 
generation of predecessors who toiled through the compressed 
sentences of Stephen s little digest in a painful effort to grasp its 
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Evidcnce~fo«<i»tt«d 

meaning Mr Cockle teaches his subject in the only way in 
which a branch of law so highly abstract can ever be grasped , he 
arranges the principal rules of evidence in logical order, but he 
puts forward each in the shape of a leading case which illustrates 
it Just enough of the headnote the facts, and the judgments are 
selected and set out to explain the point fully without boring the 
reader and the notes appended to the cases contain ail the 
additional Information that anyone can require ir 
ordinary practice $oltntors Journal 


PHIPSON’S Manual of the Law of Evidence Fourth 
Edition 282 pages Price 12s 6d net 1928 

This IS an abridgment for students of Mr Phipsons larger 
treatise With Cockles Cases it will be suHicient for examina 
tion purposes 

“ 1 he way of the student unlike that of the transgressor, is no 
longer hard 1 he volume under review is designed bv the author 
for the use of students losa) that it is the best textbook for 
students upon the subject is re illy to underst ite its usefulness , as 
far ds we know there is in existence no other treatise upon evidence 
which gives a scientific and accurate presentment of the subject 
in a form and compass suitible to students —Austrahan law 
Times 

‘We know no book on the subject which gives in so short a 
space so much valuable information ^^e readil> commend the 
work both to students and to practitioners, especially those who 
not being in possession of the authors larger work, wish to have 
an up to date and explanatory compdnion to Cockle —South 
African Law Journal 


BESTS Principles of Evidence With Elementary 
Rules for conducting the Examination and Cross 
Examination of Witnesses Twelfth Edition By 
S L Phipson, Barrister at Law 673 pages Price 
£i i2S 6d net 1923 

“ The most valuable work on the law of evidence which exists 
m any country —I aw Times 


QARSIA’S Evidence in a Nutshell Bv Marston 
Garsu, Barrister at Law 30 pages Puce 2s 6d 
net 1929 
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WROTTESLEY on the Examination of Witnesses 
in Court Including Examination in Chief, Cross 
Examination, and Re Examination With chapters 
on Preliminary Steps and some Elementary Rules 
of Evidence Second Edition ByF J Wrottesley, 
of the Inner Temple, Barrister at Law 173 page^^ 
Price 6s net iq2q 

This IS a practical book for the law student It is interesting and 
IS packed full of valuable hints and information The author 
lays down clearlv and su( cinctlv the rules which should guide the 
advocate in the examination of witnesses ind in the argument of 
questions of fact and law, and has illustrated the precepts which 
he has given by showing how thev have been put into actual 
practice by the greatest advocates of modern times 


EXAMINATION GUIDES AND 
QUESTIONS. 

The Concise Law Dictionary (ante, p 15) is an 

indispensable book of reference 


QARSIA’S Digest of Questions set at Bar Examina- 
tions, 1914-27 134 pages Price 6s net 

The questions are giouped logically under subjects, and references 
are gi\en to text books \^hert the answers will be found 

The Q and A Series Sec details under subjects 
Common Law Susm\n 
Constitutional I BvGkiiiiiii 
Criminal law B\ Farrin 
FquitN Bv Farrin 

BROOKS’5 All You Want for the Bar Final A 

Condensed Cram Book, dealing with lorts, Con- 
tracts, Equity, Civil Procedure, Evidence, Pleading 
By Graham Brooks Second edition 137 pages 
Price 5s 6d net 1929 

Ihe author claims tint a full knowledge of the contents of this 
book IS bv itself sufiictent for the purpose of answering all 
questions normally asked 
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Examination Guides and Questions— <ontmuec( 

STEELE’5 Articled Clerk’s Guide to and Self- 
Preparation for the Final and Honours Exami- 
nations Containing a Complete Course of Study, 
with Books to Read, Test Questions, Regulations, 
&c ,and intended for the use of those Articled Clerks 
who read by themselves Incorporating Indermaur s 
Articled Clerk s Guide Second Edition By E A# 
Stefle and G R J Duckworth, Solicitors, Prin 
cipals of the Halifax Law Classes Price 5s net 1926 

This book tells you what are the best books to read, how and 
when to re id them gives tfst questions to be answered at the 
various stages of reading and a set of questions and answers 
Even if YOU are being coiched vou \m11 find manj useful hints 
and much sound advice in it 

A New Guide to the Bar Containing the Regula 
tions and Examination Papers Sixth Edition By 
M Garsia, Barrister at Law 130 pages Price 5s 
net 1928 

A Guide to the Legai Profession and London LL B 

Containing the latest Regulations for the Bar and 
articled clerks \\ ith a detailed description of all 
current Students Law Books, and suggested courses 
of reading 99 pages Price 3s 6d net 1928 


EXECUTORS, 

WALKER’S Compendium of the Law relating to 
Executors and Administrators Sixth Edition, 
embodying tlie effect of the ^cts of 1925 By S E 
ILLIAMS, of Lincoln s Inn, Barrister at Law 386 
pages Price £155 net 1926 

‘ We highly approve of Mr Walker s arrangement Wc 

can commend it as bearing on its face evidence of skilful and 
careful labour — 1 aw Tims 


GARSIA’S Administration of Assets in a Nutshell 

3s 6d net 1927 

Excellent for final revision 
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INCOME TAX. 

NEWPORT on Income Tax Law and Practice By 

C A Newport, FCR\, Corporate Accountant 
Fourth Edition, 336 pages Price los 6d net 1930 
Written spetnllv for examination students It is illustrated 
throughout b\ examples and his an appendix of questions 
and answers 

“ I his book in a wav breaks new ground I he volume 
before us purposeK assumes no prior knowledge endeavours to 
make the position clear bv simple prictical illustrations, and 
in the words of its author so far as possible 'invthing 
approaching the j'lrgon almost inseparable from the subject has 
been either avoided or 'icaimpanied bv intelligible explam 
tions —Law Note^ 


INSURANCE LAW. 

PORTER’S Laws of Insurance Fire, Life, Accident, 
and Guarantee Embodying Cases in the English, 
Scotch, Irish, A.mencan Australian, New Zealand, 
and Canadian Courts Seventh Edition 505 
pages Price £‘1 12s 6d net 1925 

INTERNATIONAL LAW. 

(See ilso Conflict of I avvs ) 

BENTWICH’S Students’ Leading Cases and Statutes 
on International Law, arranged and edited with 
notes By Norman Bi?ntwich, Barrister at Law 
With an Introductory Note bv Professor L Oppfn 
HEIM 247 pages Price 12s 6d net 1913 

I his Case Brok is idmirible from every point of view, and 
may be specially recommended to be used bv voung students in 
conjunction with their lectures and their reading of text books 
^Professor Oppenhetm 

COBBETT’5 Cases and Opinions on International 
Law, and various points of English Law con 
nected therewith. Collected and Digested from 
English and Foreign Reports, Official Documents, 
and other sources With Notes containing the 
views of the Text writers on the lopirs referred 
to, Supplementary Cases, Treaties, and Statutes 
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International LAw—cmUnued 


By Pitt Cobbett, MA, DCL Oxon Fifth 
Edition By F I emple Grey, Barrister at Law 

Vol I “Peace” 365 pages Price 1 6s net 1930 
Vol II “War and Neutrality” 671 pages Price 
£i 5s net 1924 

“ The book is well arranged, the materials well selected, and the 
comments to the point Much will be found in small space iff 
this book —I aw Journal 

‘ Ihe notes are concistly written and trustworthy 
The reader will learn from them a great deal on the subject, and 
the book 'is a whole seems a convenient introduction to fuller and 
more systematic works ^Oxford Magazine 


JURISPRUDENCE. 

5ALM0ND*S Jurisprudence, or, Theory of the Law 

By John W Salmond, Barrister at Law Ei^lith 
Edition ]i^ C ^ W Manning, Barrister at Law 
559 pages Price £i net 1930 

“Almost universiIK re id nmong students of jurisprudence — 
Law Loach 


LEADING CASES. 

(See Common 1 aw Conflict of I aws Constitutional I aw Criminal 
law Dutionaiv I quit\ 1 \idence, Intern ition'il I aw ) 


LEGAL HISTORY. 

(See also Constitutional I aw Dictionary ) 

POTTER’S Introduction to the History of English 

Law B\ Haroi d Pottfr, LL B Second Edition 
260 pages Price los 6d net 1926 

This scholarly work while not professing completeness hys before 
students fundamental principles with such detail as will not pre 
vent them losing sight of the mam thread of k gal development 
An excellent work for all examinations 
“Can be perused with interest and profit by the earnest 
student —Justice of the Peace 
' Very thoughtful and well balanced —The limes 
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LEGAL MAXIMS. 

(See also Dictionary) 

BROOM’S Selection of Lefi:al Maxims, Classified and 
Illustrated Ninth Edition By W J Byrne 
633 pages Price £1 12s 6d net 1924 

The miin idea of this work is to present under the head of 
"Maxims certain leading principles of English law, and to 
illustrate some of the ways in which those principles have been 
applied or limited, by reference to reported cases The maxims 
arc classified under the following di\isions — 

Rules founded on Public Fundamental I eaal Principles 
Policy AcQuisItion Enjoyment and 

Rules of Legislative Policy Transfer of Property 

Maxims relating to the Rules Relating to Marriage 
Crown and Descent 

The Judicial Office The Interpretation of Deeds 

The Mode of Administering and Written Instruments 
Justice The Law of Contracts 

Rules of Logic The Law of Evidence 

‘It his been to us a pleasure to read the book, md ve cannot 
help thinking that if works of this kind were more frequently 
studied 1 y the Profession there would be fewer fdse points taken 
in trgumeiit in our Courts — Justice of the Peace 

Latin for Lawyers Contains (1) A course m Latin, 
in 32 lessons, based on legal maxims , ( 2 ) 1000 I atm 
Maxims, with translations, explanat()r\ notes, cross 
references, and subject index, (3) A Latin \ocabu 
lary 300 pages Price 7s 6d net 

I his bfiok is intended to enible the prutitioner or student to 
acquire a working knowledge of I atm in the shortest possible 
time and at the same time to become icqu unted with the legal 
maxims which embod\ the fundimtntdl rules of the common law 

COTTERELL’S Latin Maxims and Phrases Literally 
translated, with explanatory notes Intended for 
the use of students for all legal examinations By 
J N CoTTLRUL, Solicitor Ihird Edition 82 

pages Price 5s net 

LOCAL GOVERNMENT. 

WRIGHT & HOBHOUSE’S Outline of Local 

Government and Local Taxation m England and 
Wales (excluding London) Seventh Edition \\ ith 
Introduction and tables of Local taxation 254 
pages Price 12s 6d net 1929 
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Local Qovernment— can 

**The work gives within a very moderate compass a singularly 
clear and comprehensive account of our present system of local self 
government, both in urban and rural districts We are, indeed, 
not aware of any other work in which a similar view is given with 
equal completeness, accuracy, and lucidity —County Council Times 
“ Lucid concise, and accurate to a degree which has never been 
surpassed — Justice of the Peace 

JACOBS' Epitome of the Law relating: to Publict 
Health By Bertram Jacobs, Barrister at-Law 

191 pages Price 7s 6d net 1912 

Specially written for students 

MASTER AND SERVANT. 

QARSIA & FEATHERSTONE'S Law relating to 
Master and Servant in a Nutshell 34 pages 
Price 2S 6d net 1925 

“It covers the whole tinge of the hw of Mister and Sen ant, 
which is classified digested ind presented in a form well cal 
culated for assimilation Justice of the Peaic 

SMITH’S Law of Master and Servant Seventh 
Edition By C M Kvowies, Barrister at Law 

350 pages Price 25s net 1922 


MERCANTILE LAV^. 


CHARLESWORTH’S Principles of Mercantile Law 

By J Chari 1 sworih, B irnster at Law 360 pages 
IVue 8s net 1929 

‘ I lie liw IS \ery deiiK stited and selected rises are set out 
in 1 sumnnrisid form foi the purpose of illuslr ding the vinous 
propositions \^hKh 'ire formulated liking it ill round, this is 
one of the best books of its t)pe — \nnual ^une\ of 1 nf'hsh 
Law, 1929 


SMITH’S Mercantile Law ^ Compendium of Mer 
cantile Law, b) the late John Wiiium Smith 
Thirteenth Edition By H C Gutti^ ridge, 
Barrister at-Law 88 1 pages Price £2 2s net 


CONTENTS- 

Partners Negotiable Instruments 

Companies Carriers 

Prlncipai and Asrent Affreightment 

Sfaippinsr Insurance 

Patents Contracts 

Goodwill Guarantees 

Trade Marks Stoppage In Transitu 


1930 

Uen 

Bankruptcy 
Bills of Exchange 
Masterand Servant 
Sale of Goods 
Debtor and Creditor 
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“ We have no hesitation in recommending the work before us to 
the profession and the public as a reliable guide to the subjects 
included in it, and as constituting one of the most scientific 
treatises extant on mercantile law —SoUcitors Journal 


MORTGAGES. 

STRAHAN’S Principles of the General Law of 
Mortgagees, adapted to the Acts of 1925 By 

J Andrew Strahan, Barrister at Law, Reader of 
Equity, Inns of Court Third Edition 247 pages 
Price I2S 6d net 1925 

** He has contrived to make the whole law not merely consistent, 
but simple and reason'ible Mr Stnhan s book is ample 

for the purposes of students examinations, ind may be thoroughly 
recommended —Law Journal 

“ It is a subject in v Inch there is great need for a book which in 
moderate compass should set forth in clear and simple language 
the great leading principles 1 his Mr Strahan s book does in a 
way that could hardly be bettered — / aw Notes 


PARTNERSHIP. 

STRAHAN & OLDHAM'S Law of Partnership By 

J A Strahan, Reader of Fquit}, Inns of Court, 
and N H Oldham, Barristers at Law Fifth 
Edition 264 pages Price los net 1927 

“It might almost be described as a collection of judicial 
statements as to the law of partnership arranged with skill, so as 
to show their exact bearing on the language used in the Partner 
ship Act of i8go and we venture to prophesy that the book will 
attain a considerable amount of fame — Student s Companion 


PERSONAL PROPERTY. 

WILLIAMS’ Principles of the Law of Personal Pro- 
perty, intended for the use of Students in Con 
veyancing Eighteenth Edition Adapted to the 
Acts of 1925 By T Cyprian Williams, of 
Lincoln s Inn, Barrister at Law 739 pages Price 
£1 los net 1926 

“ Whatever competitors there may be in the field of real pro 
perty, and they arc numerous none exist as serious rivals to 
Williams Personal I or every law student it is invaluable, and 
to the practitioner it is often useful — Law Times 
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Personal Pro^riy—conUnutd 

WILSHERE’S Analysis of Williams on Personal 
Property Fourth Edition 114 pages Price 
7s 6d net 1923 

Excellent for final revision 

QOODEVE*S Modem Law of Personal Property. 

Seventh Edition By D T Oii\fr Barrister-at- 
Law 503 pages Price £i 2s 6d net 1930 

We have no hesitation in heartily commending the work to 
students They can hardly take up a better treatise on the subject 
of Personal Property — Law Student s Journal 


PRIVATE INTERNATIONAL LAW. 


(See Conflict of Laws ) 


PROCEDURE. 

All You Want for the Bar Final See page 19 

ODQERS on the Common Law See page 7. 

INDERMAUR’S Manual of the Practice of the 
Supreme Court of Judicature, m the King’s 
Bench and Chancery Divisions Tenth Edition 
Intended for the use of Students and the Profession 
By Charles Fhwaites, Solicitor 495 pages Price 

£i net 1919 

1 he arrangement of the book is good and references are given 
to the leading decisions Copious references are also given to the 
rules so that the work forms a convenient guide to the larger 
volumes on practice It is a \erv successful attempt to deal 
clearly and concisely with an important and complicated 
subject — Solicitors Journal 

WILSHERE’S Outlines of Procedure in an Action 

With an appendix of specimen loims and precedents 
of pleadings For the Use of Students By A M 
WiLSHERE, Barnster-at Law Fourth Edition 220 

pages Price 15s net 1930 

“ 1 he author has made the book clear, interesting, and mstruc 
tive and it should be acceptable to students — Sohcitors Journal 
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QARSIA’S Civil Procedure in a Nutshell With 
numerous specimens and examples of Writs, 
Pleadings, Summonses and Orders in use in the 
King s Bench Division 70 pages Price 3s 6d net 

iq 27 

ODQERS’ Short Account of the English Courts of 

Law Reprinted from the Ihiid Edition of Odgers 
on the Common Law Price 3s 6d net 1929 


REAL PROPERTY. 

WILLIAMS’ Principles of the Law of Real Property 

Intended as a first book for the use of Students in 
Conveyancing Twent\ fouith Edition By R A 
Eastwood, Barrister at Law, Professor of Law at 
the University of Manchester 832 pages Price 
£1 los net 1926 

“ Its value to the student cannot well be o\er estimated —Law 
Students Journal 

The modern law of real piropertv is as he remarks in his con 
eluding summary, a system of great complexity but under his 
careful superMsion Williams on Keal Property remains one of 
the most useful text books for acquiring a knowledge of it — 
Solmtors Journal 


WILSIiERE’S Analysis of Williams on Real Property 

Fifth Edition ibi pages Price 7b 6d net 1926 

Witliout hesitation we sn tint this litlh \olunie will be 
invaluable Ihe t isl of i student ibout to studv ml property 
Hw IS almost stiiptiidous ]i< li is to know tiic old i iw and the 
new 1 iw iiid we know of no book coiiliinmg but ifio pages 
which will gne him better help than this 1 a i Notts 


QOODEVE & POTTER’S Modern Law of Real 
Property Sixth Edition By Haroi d Poi ii r LI B, 
Reader in Law at Birmiiighani Unneisitv 665 
pages Price £i ys 6d net 1929 

“ The introductorv chapters, including oiif on the char itleristics 



Real Property— continued 

of the new legislation, are very clearly and pithily written and to 
whichever chapter the student turns he will find statements of the 
law which will engage his attention ind often be retained by his 
memory owing to the freshness force and significance which 
characterise this text book -law 7 tmes 

“ I he book contains a ver\ complete reasoned and helpful 
exposition of the modern hw of real property —Law hiotes 

a 

DEANE & BLEASE’S Introduction to Real Property. 

lliird Edition, adapted to the Acts of 1925, by 
Professor \V Lyon Blease, LLM 268 pages 
Price I2S 6d net 1926 

“ I he work can be confidently recommended to students as a 
worth} complement to the companion work on conyevancing -- 
Law \otes 

‘ Ihe leadei will obtiin a birds eve view of the position of 
modern real property hw as it now stands while a sufficient 
historical summary is ret lined —I aw Quarterly Review 


QARSIA'S Law relating to Real Property and Con- 
veyancing in a Nutshell As consolidated and 
amended bv the Property Acts Third Edition 
127 pages Price 5s 6d net 1927 

“Judiciously used, from the nutshell may emerge the tree of 
knowledge Justice of ihe Peace 


Cases and Statutes on Real Property Law Selected 
by The Society of Public 1 eachers of Law Price 
35s net, or 6d per case 

Full 1 1 st of Cases on application 


RECEIVERS. 

KERR on the Law and Practice as to Receivers 
appointed by the High Court of Justice or Out of 
Court Ninth hdition 422 pages Price i8s 
net 1930 

“ What strikes one most on reading the book is the excellent 
combination of clearness of expression and conciseness — Law 
Journal 
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ROMAN LAW. 

A Glossary of Latin words occurring in Roman 
Law books is printed in The Student’s Law 
Dictionary (See p 15, ante ) 

KELKE’5 Primer of Roman Law 152 pages Price 
5s net 

In this book the author confines himself mainly to the system 
of Justinian s Institutes, and as a student s guide to that text book 
It should be very useful The summary is very well done the 
arrangement is excellent and there is a very useful Appendix of 
Latin words and phrases — Law Journal 


CAMPBELL’S Compendium of Roman Law Founded 
on the Institutes of Justinian , together with 
Examination Questions Set in the University and 
Bar Examinations (with Solutions), and Dehnitions 
of Leading Terms in the Words of the Principal 
Authorities Second Edition Bv Gordon Campbfll, 
of the Inner Temple, M A , LL D 300 pages Price 
i2s net 


HARRIS’S Institutes of Qaius and Justinian With 
copious References arranged in Parallel Columns, 
also Chronological and Analytical T ables, Lists of 
Laws, &c , &c Primarily designed for the use of 
Students preparing for Examination at Oxford, 
Cambridge, and the Inns of Court Bv F Harris 
B C L , M ^ , Barrister at Law I hird Edition 
223 pages Price 6s net 

‘ 1 his book cont mis a summary in Pnglish of the elements of 
Roman I aw as contained in the works of G 'll us and Justinian 
and IS so arranged thit the reader can at once see what are the 
opinions of eitlur of these two writers on each point From the 
\erv exact and accurate references to titles and sections given he 
can at once refer to the original writers 1 he com ise manner in 
which Mr Harris has arranged his digest will render it most 
useful, not only to the students for whom it was originally written 
but also to those persons who though they have not the time to 
wade through the larger treatises of Poste Sanders, Ortolan, and 
others, yet desire to obtain some knowledge of Homan I aw 
—Oxford and Cambridge Undergraduates Journal 
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Roman Ltm—conUnued 


JACKSON’S Justinian’s Digest, Book 20, with an 
English Translation and an Essay on the Law of 
Mortgage in the Roman Law By T C Jackson, 
BA, LL B , Barrister at Law 98 pages Price 
7s 6d net 

SALKOWSKl’S Institutes and History of Roman^ 
Private Law With Catena of Texts By Dr 
Car Saikowski, Professor of Laws, Konigsberg 
Translated and Edited bv E E Whitfield, MA 
Oxon 1076 pages Price ;^’i 12s net 

HUNTER’S Systematic and Historical Exposition of 
Roman Law in the Order of a Code Bv W A 

Hunter, M A , Barrister at Law Embod\ ing the 
Institutes of Gaius and the Institutes of Justinian, 
translated into English bv J Ashton Cross, Bar 
rister at Law Fourth Edition 1075 pages Price 
£i I2S net 

HUNTER’S Introduction to the Study of Roman 
Law and the Institutes of Justinian New 

Edition By Professor A F Murison, Barrister 
at Law 222 pages Price los net 

' Hunters Introduction Ins become a students classic — 
Law ^otes 


QARSIA’S Roman Law in a Nutshell With a 
selection of questions set at Bar Examinations Bv 
M Garsia, Barrister at Law 48 pages Price 
4s net 

With this cr im book and the sm*!!! Hunter or Kelke the examina 
tions c'=in be jnssed 


SALE OF GOODS. 

WILLIS’S Law of Contract of Sale Contained m a 
Course of Six Lectures delivered bv Wii liam W illis, 
one of His Majesty s Counsel, at the request of the 
Council of Legal Education Ihird Edit’on, with 
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the text of the Sale of Goods Act By W N 
Hibbfrt, LL D 176 pages Pnce los net 1929 

‘Those who are hmilnr with the same authors lectures on 
Negotiable Securities will find here the same cleir grasp of 
principles ind the same luminous evphnition of the law — 
Irtish Law Itmes 

‘ A cireful studv of these lectures will greatly facilitate the 
study of the Act — I aw Notes 


STATUTES. 

MAXWELL on the Interpretation of Statutes By 

Sir Pftfr Bfnson Maxwell, late Chief Justice of 
the Straits Settlements Seventh Edition By 
G F L Bridgman, Barrister at Law 362 pages 
Price I2s net 1929 

“This IS an admir'ihle book excellent in its method and 
arrangement, and clear nnd thorough in its treatment of the 
different questions involved — 1 aw Magazine 

‘ I he whole book is very readable as well as instructive — 
Solicitors Journal 


CRAIES on Statute Law With Appendices con 
taming the Popular and Short 1 itles of certain 
Statutes, and the Interpretation Act 1899 1 bird 

Edition 497 piges IVice £i 17s 6d net 1923 
Roth the proff^sioii md students will find this work of great 
assistance as a guide in that difiKult hr inch of our law nimelv 
the construe tion of Statutes — / aiv / tmes 


TORTS. 

All You Want for the Bar Final See page 19 
ODQERS on the Common Law See page 7 

WILSHERE'S Analysis of Contracts and Torts 

By A M WiLSH?Rt and Douglas Robb, Barristers 
at Law Second Edition 172 pages Price 7s 6d 
net 1922 

It is designed as an assistance to the niemorv of the Student who 
has read Otlgers or Indermaur on the Common L iw 
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Torts— continued 

PRASBR’5 Compendium of the L4il|r of Torts 
Specially adapted for the use d Students By 
Sir Hugh Fsssfs, one of His Majesty s Judges 
Eleventh Edition By Round Burrows 271 
pages Price 12s 6d set 1924 

It IS a model book for studeDta--c]ear» sucanct^ and trustworthy 
and showmg a practical knowledge of their needs **—Law JournaT 


RINQWOOD’S Outlines of ^ Law of Torts Pre 

scribed as a 1 ext book by the Incorporated Law 
Society of Ireland Fifth Edition B> C H 
ZiFGL] R, Barrister at Law 330 pages Price i6s net 

IM24 


SALMOND’S Law of Torts A. 1 realise on tlie highsli 
Law of Liability for Civil Injuries Se\tntli 
Klition B\ W I S Sr\innR\ss, B 111 isle i at 
1 i\\ 641 piges JNkc £1 JOS net ii^2S 

It \\oul(l Ijt (IiIIk ult to find ui\ 1 h)( k on tin siibift t of torts 
in which tlie inincijtlps iiPiiioit dt irh nid attiirilth exjitssed 
or the CTse 1 iw inou use fulh left ii(d to — S mtoi Uiduui 


JOINYHR 5 ’ Torts in a Nutshell I !)it<.nies ol 

1 (ruling C isLS I^\ \ I (oN^iKs 1*11(1 4s net 


TRUSTEES. 

The Trustee’s Handbook Containing Ins Powers, 
Duties and Liabilities, the Inxestnunt of Irust 
funds, and the Powers of a lentiit foi life 
Reprinted from Snell’s Lquity, Williams Real 
Property, etc Second Edition 92 pages Price 
3s 6d net 1926 
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